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ΟΝ ΤΗΕ

LAWS OF ENGLAN D.

BOOK THE THIRD.

PRIVATE WRONGS.OF PRIVATE

CHAPTER THE FIRST.

OF THE REDRESS OF PRIVATE WRONGS

BY THE MERE ACT OF THE PARTIES.

A

T the opening of thefe commentaries municipal law

was in general defined to be, " a rule of civil con

" duct, preſcribed by the ſupreme power in a ſtate,

" commanding what is right, and prohibiting what

" is wrong ." From hence therefore it followed, that the pri

mary objects of the law are the eſtabliſhment of rights, and the

prohibition of wrongs. And this occafioned the diftribution of

theſe collections into two general heads ; under the former of

which we have already confidered the rights that were defined

and eſtabliſhed, and under the latter are now to confider the

wrongs that are forbidden and redreffed, by the laws of England.

C

Introd. §. 2.

↳ Sanctio juſta, jubens honefta, et prohibens

VOL. III.

contraria. Cic. 11 Philipp.12. Bra&t . /. 1. c. 3.

Book I. ch . 1 .

INA
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In the profecution of the first of thefe enquiries, we diſtin

guiſhed rights into two ſorts : firſt, ſuch as concern or are an

nexed to the perfons of men, and are then called jura perfona

rum, or the rights of perfons ; which, together with the means of

acquiring and lofing them, compofed the first book of theſe

commentaries : and, fecondly, ſuch as a man may acquire over

external objects, or things unconnected with his perfon, which

are called jura rerum, or the rights of things ; and theſe, with the

means of transferring them from man to man, were the ſubject of

the ſecond book . I am now therefore to proceed to the confide

deration of wrongs ; which for the moſt part convey to us an idea

merely negative, as being nothing elſe but a privation of right.

For which reaſon it was neceſſary, that, before we entered at all

into the difcuffion of wrongs, we fhould entertain a clear and

diſtinct notion of rights : the contemplation of what is jus being

neceffarily prior to what may be termed injuria, and the defini

tion of fas precedent to that of nefas.

氯

WRONGS are divifible into two forts or fpecies ; private

wrongs, and public wrongs. The former are an infringement or

privation of the private or civil rights belonging to individuals,

confidered as individuals ; and are thereupon frequently termed

civil injuries : the latter are a breach and violation of public

rights and duties, which affect the whole community, confider

ed as a community ; and are diſtinguiſhed by the harſher appel

lation of crimes and miſdemefnors. To inveſtigate the firſt of theſe

fpecies of wrongs, with their legal remedies, will be our em

ployment in the prefent book ; and the other fpecies will be re

ferved till the next or concluding volume..

THE more effectually to accompliſh the redreſs of private in

juries, courts of juſtice are inſtituted in every civilized ſociety,

in order to protect the weak from the infults of the ſtronger, by

expounding and enforcing thoſe laws, by which rights are defi

ned, and wrongs prohibited. This remedy is therefore princi

pally
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pally to be fought by application to theſe courts of juftice ; that

is, by civil fuit or action. For which reafon our chief employ

ment in this volume will be to confider the redreſs of private

wrongs, byfuit or action in courts. But as fome injuries are of

fuch a nature, that they furniſh or require a more ſpeedy reme

dy, than can be had in the ordinary forms of juſtice, there is al

lowed in thoſe caſes an extrajudicial or eccentrical kind of re

medy; of which I ſhall firſt of all treat, before I confider the

feveral remedies by fuit : and, to that end, fhall diſtribute the

redreſs of private wrongs into three ſeveral ſpecies ; firft, that

which is obtained by the mere act of the parties themfelves ; fe

condly, that which is effected by the mere act and operation of

law ; and, thirdly, that which arifes fromfuit or action in courts ;

which confiſts in a conjunction of the other two, the act of the

parties co-operating with the act of law.

AND, firſt, of that redreſs of private injuries, which is ob

tained by the mere act of the parties. This is of two forts ;

firſt, that which arifes from the act of the injured party only ;

and, fecondly, that which arifes from the joint act of all the

parties together : both which I fhall confider in their order.

OF the firft fort, or that which arifes from the fole act of the

injured party, is,

I. THE defence of one's felf, or the mutual and reciprocal

defence of fuch as ftand in the relations of hufband and wife,

parent and child, maſter and ſervant. In theſe cafes, if the party

himſelf, or any of theſe his relations, be forcibly attacked in his

perfon or property, it is lawful for him to repel force by force ;

and the breach of the peace, which happens, is chargeable upon

him only who began the affray . For the law, in this caſe, re

ſpects the paffions of the human mind ; and (when external vio

lence is offered to a man himſelf, or thoſe to whom he bears a

near connection) makes it lawful in him to do himſelf that im

d2 Roll. Abr. 546. 1 Hawk. P. C. 131.

A 2

10

mediate
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mediate juſtice, to which he is prompted by nature, and which

no prudential motives are ſtrong enough to reſtrain . It confiders

that the future proceſs of law is by no means an adequate remedy

for injuries accompanied with force ; fince it is impoffible to ſay,

to what wanton lengths of rapine or cruelty outrages of this fort

might be carried, unleſs it were permitted a man immediately

to oppoſe one violence with another. Self-defence therefore, as

it is justly called the primary law of nature, ſo it is not, neither

can it be in fact, taken away by the law of fociety. In the

Engliſh law particularly it is held an excufe for breaches of the

peace, nay even for homicide itſelf : but care muſt be taken,

that the refiftance does not exceed the bounds of mere defence

and prevention ; for then the defender would himſelf become an

aggreffor.

;

II. RECAPTION or reprisal is another fpecies of remedy by

the mere act of the party injured. This happens, when any one

hath deprived another of his property in goods or chattels per

fonal, or wrongfully detains one's wife, child, or fervant ; in

which cafe the owner of the goods, and the huſband, parent, or

mafter, may lawfully claim and retake them, wherever he hap

pens to find them ; fo it be not in a riotous manner, or attended

with a breach of the peace . The reaſon for this is obvious

fince it may frequently happen that the owner may have this only

opportunity of doing himſelf juſtice : his goods may be after

wards conveyed away or deſtroyed ; and his wife, children, or

fervants, concealed or carried out of his reach; if he had no

ſpeedier remedy than the ordinary procefs of law. If therefore

he can ſo contrive it as to gain poffeffion of his property again,

without force or terror, the law favours and will juſtify his pro

ceeding. But, as the public peace is a fuperior confideration to

any one man's private property ; and as, if individuals were once

allowed to uſe private force as a remedy for private injuries, all

focial juſtice muſt ceaſe, the ſtrong would give law to the weak,

and everyman would revert to a ſtate of nature ; for thefe reafons

⚫ 3 Inft. 134. Hal. Anal. § . 46.

it
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it is provided, that this natural right of recaption ſhall never be

exerted, where ſuch exertion muſt occaſion ſtrife and bodily con

tention, or endanger the peace of ſociety. If, for inſtance, my

horſe is taken away, and I find him in a common, a fair, or a

public inn, I may lawfully feife him to my own ufe : but I can

not juſtify breaking open a private ſtable, or entering on the

grounds of a third perſon, to take him, except he be feloniouſly

ftolen ; but muſt have recourſe to an action at law.

III. As recaption is a remedy given to the party himſelf, for

an injury to his perfonal property, fo, thirdly, a remedy of the

fame kind for injuries to real property is by entry on lands and

tenements, when another perfon without any right has taken

poffeffion thereof. This depends in fome meaſure on like reaſons

with the former ; and, like that too, muſt be peaceable and

without force. There is fome nicety required to define and dif

tinguiſh the cafes, in which fuch entry is lawful or otherwiſe :

it will therefore be more fully confidered in a fubfequent chap

ter ; being only mentioned in this place for the ſake of regulari

ty and order.

IV. A FOURTH fpecies of remedy by the mere act of the

party injured, is the abatement, or removal, of nuances. What

nufances are, and their ſeveral ſpecies, we ſhall find a more pro

per place to enquire under fome of the fubfequent divifions. At

prefent I ſhall only obſerve, that whatſoever unlawfully annoys or

doth damage to another is a nuſance ; and fuch nufance may
be

abated, that is, taken away or removed, by the party aggrieved

thereby, ſo as he commits no riot in the doing of it . If a houſe

or wall is erected fo near to mine that it ſtops my antient lights,

which is a private nufance, I may enter my neighbour's land,

and peaceably pull it down . Or if a new gate be erected acroſs

the public highway, which is a common nufance, any of the king's

ſubjects paffing that way may cut it down, and deſtroy it . And

f 2 Roll. Rep. 55, 56. 208. 2 Roll. Abr.

565, 566.

$ 5 Rep. 101. 9 Rep. 55

* Salk. 459.

Cro. Car. 184.

the
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the reafon why the law allows this private and fummary method

of doing one's felf juftice, is becauſe injuries of this kind, which

obftruct or annoy fuch things as are of daily convenience and

uſe, require an immediate remedy; and cannot wait for the flow

progrefs of the ordinary forms of juſtice.

V. A FIFTH cafe, in which the law allows a man to be his

own avenger, or to miniſter redreſs to himſelf, is that of diſtrein

ing cattle or goods for nonpayment of rent, or other duties ; or,

diftreining another's cattle damage-feafant, that is, doing damage,

or trefpaffing, upon his land. The former intended for the be

nefit of landlords, to prevent tenants from fecreting or withdraw

ing their effects to his prejudice ; the latter arifing from the ne

ceflity of the thing itſelf, as it might otherwife be impoffible at

a future time to aſcertain, whoſe cattle they were that committed

the trespass or damage.

As the law of diftreffes is a point of great ufe and confequence,

I ſhall confider it with fome minutenefs, by enquiring, firſt,

for what injuries a diſtreſs may be taken ; fecondly, what things

may be diſtreined ; and, thirdly, the manner of taking, diſpo

fing of, and avoiding diftreffes.

·

1. AND, firſt , it is neceffary to premiſe, that a diſtreſs , dif

trictio, is the taking of a perſonal chattel out of the poffeffion of

the wrongdoer into the cuſtody of the party injured, to procure

a fatisfaction for the wrong committed. 1. The moſt ufual in

jury, for which a diſtreſs may be taken is that of nonpayment of

rent. It was obferved in a former volume that diftreffes were
k

incident by the common law to every rent-fervice, and by parti

cular reſervation to rent-charges alfo ; but not to rent-ſeck, till the

ftatute 4 Geo. II. c . 28. extended the fame remedy to all rents

alike, and thereby in effect aboliſhed all material diſtinction be→

tween them. So that now we may lay it down as an univerfal

The thing itself taken by this procefs,

as well as the proceſs itſelf, is in our law

books very frequently called a diftrefs.

* Book II. ch. 3 .

principle,
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principle, that a diftrefs may be taken for any kind of rent in ar

rear ; the detaining whereof beyond the day of payment is an

injury to him that is entitled to receive it . 2. For neglecting to

do fuit to the lord's court ' , or other certain perfonal ſerviceem,

the lord may diftrein, of common right. 3. For amercements

in a court-leet a diftrefs may be had of common right, but not

for amercements in a court-baron, without a ſpecial preſcription

to warrant it". 4. Another injury, for which diftreffes may be

taken, is where a man finds beaſts of a ſtranger wandering in his

grounds, damage-feafant ; that is, doing him hurt or damage,

by treading down his grafs, or the like ; in which cafe the owner

of the foil may diftrein them, till fatisfaction be made him for

the injury he has thereby fuftained . 5. Laftly, for feveral duties

and penalties inflicted by fpecial acts of parliament, (as for affeff

ments made by commiffioners of fewers , or for the relief of the

poor ) remedy by diſtreſs and ſale is given ; for the particulars

of which we muſt have recourfe to the ftatutes themfelves : re

marking only, that ſuch diſtreffes are partly analogous to the

antient diſtreſs at common law, as being repleviable and the

like ; but more reſembling the common law proceſs of execution,

by feifing and felling the goods of the debtor under a writ of

fieri facias, of which hereafter.

q

2. SECONDLY ; as to the things which may be diſtreined,

or taken in diſtreſs, we may lay it down as a general rule, that

all chattels perfonal are liable to be diftreined, unleſs particularly

protected or exempted. Instead therefore of mentioning what

things are diftreinable, it will be eaſier to recount thofe which

are not ſo, with the reaſon of their particular exemptions ' . And,

1. As every thing which is diſtreined is preſumed to be the pro

perty of the wrongdoer, it will follow that fuch things, wherein

no man can have an abfolute and valuable property (as dogs, cats,

1 Bro. Abr. tit. diftrefs. 15.

m Co. Litt. 46 .

■ Brownl. 36.

• Stat. 7 Ann. c. 10.

Stat. 43 Eliz . c . 2 .

14 Burr. 589.

Co. Litt. 47.

rabbets,
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rabbets, and all animals ferae naturae ) cannot be diſtreined .

Yet if deer (which are ferae naturae ) are kept in a private in

cloſure for the purpoſe of fale or profit, this fo far changes their

nature by reducing them to a kind of ſtock or merchandize,

that they may be diftreined for rent . 2. Whatever is in the

perſonal uſe or occupation of any man, is for the time privi

leged and protected from any diſtreſs ; as an ax with which a

man is cutting wood, or a horſe while a man is riding him .

But horſes, drawing a cart, may ( cart and all ) be diftreined

for rent-arrere ; and alfo if a horſe, though a man be riding

him, be taken damage-feafant, or trefpaffing in another's grounds,

the horſe notwithſtanding his rider may be diftreined and led

away to the pound . 3. Valuable things in the way of trade

ſhall not be liable to diftrefs. As a horſe ſtanding in a ſmith's

ſhop to be ſhoed, or in a common inn ; or cloth at a taylor's

houſe; or corn fent to a mill, or a market. For all theſe are pro

tected and privileged for the benefit of trade ; and are ſuppoſed

in common prefumption not to belong to the owner of the houſe,

but to his cuſtomers. But, generally ſpeaking, whatever goods

and chattels the landlord finds upon the premiſes, whether they

in fact belong to the tenant or a ſtranger, are diſtreinable by him

for rent : for otherwiſe a door would be opened to infinite frauds

upon the landlord ; and the ftranger has his remedy over by ac

tion on the caſe againſt the tenant, if by the tenant's default the

chattels are diftreined, fo that he cannot render them when called

upon. With regard to a ſtranger's beaſts which are found on the

tenant's land, the following diftinctions are however taken. If

they are put in by confent of the owner of the beafts, they are

diftreinable immediately afterwards for rent-arrere by the land

lord . So alfo if the ſtranger's cattle break the fences, and com

mit a treſpaſs by coming on the land, they are diſtreinable im

mediately by the leffor for his tenant's rent, as a puniſhment to

the owner of the beafts for the wrong committed through his

negligence . But if the lands were not fufficiently fenced fo as

Davis v. Powel. C. B. Hil. 11 Geo. II.

* 1 Sid. 440.

▾ Cro. Eliz. 549.

u Co. Litt. 47 ·

to
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to keep out cattle, the landlord cannot diftrein them, till they

have been levant and couchant (levantes et cubantes) on the land ;

that is, have been long enough there to have laid down and rofe

up to feed ; which in general is held to be one night at leaſt :

and then the law prefumes, that the owner may have notice.

whither his cattle have ſtrayed, and it is his own negligence not

to have taken them away. Yet, if the leffor or his tenant were

bound to repair the fences and did not, and thereby the cattle

eſcaped into their grounds without the negligence or default ofthe

owner ; in this cafe, though the cattle may have been levant and

couchant, yet they are not diftreinable for rent, till actual notice

is given to the owner that they are there, and he neglects to re

move them ": for the law will not fuffer the landlord to take

advantage of his own or his tenant's wrong. 4. There are alſo

other things privileged by the antient common law ; as a man's

tools and utenfils of his trade, the ax of a carpenter, the books

of a ſcholar, and the like : which are faid to be privileged for

the fake of the public, becauſe the taking them away would

diſable the owner from ſerving the commonwealth in his ſtation .

So, beaſts ofthe plough, averia carucae, and fheep, are privileged

from diftreffes at common law * ; while goods or other fort of

beaſts, which Bracton calls catalla otiofa, may be diſtreined. But,

as beafts of the plough may be taken in execution for debt, ſo

they may be for diftreffes by ſtatute, which partake of the nature

of executions ". And perhaps the true reaſon, why theſe and the

tools of a man's trade were privileged at the common law, was

becauſe the diſtreſs was then merely intended to compel the pay

ment of the rent, and not as a fatisfaction for it's nonpayment :

and therefore, to deprive the party of the inftruments andmeans of

paying it, would counteract the very end of the diftrefs . 5. No

thing ſhall be diftreined for rent, which may not be rendered

again in as good plight as when it was diftreined : for which

reafon milk, fruit, and the like, cannot be diftreined ; a diſtreſs

w Lutw. 1580.

* Stat. 51 Hen. III. ft. 4. de diftri&tione

kaccarii.

VOL. III.

• * 4 Burr. 589.
y

• Ibid. 588.

B at
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at common law being only in the nature of a pledge or ſecurity,

to be reſtored in the fame plight when the debt is paid. So,

antiently, fheaves or fhocks of corn could not be diftreined, be

cauſe ſome damage muſt needs accrue in their removal : but a

cart loaded with corn might ; as that could be ſafely reſtored.

But now by ſtatute 2 W. & M. c. 5. corn in fheaves or cocks,

or looſe in the ftraw, or hay in barns or ricks, or otherwiſe, may

be diſtreined as well as other chattels. 6. Laftly, things fixed

to the freehold may not be diftreined ; as caldrons, windows,

doors, and chimneypieces : for they favour of the realty. For

this reafon alſo corn growing could not be diſtreined ; till the

ftatute 11 Geo. II . c. 19. empowered landlords to diſtrein corn,

grafs, or other products of the earth, and to cut and gather

them when ripe.

LET us next confider, thirdly, how diſtreffes may be taken,

diſpoſed of, or avoided . And, firſt, I muſt premiſe, that the law

of diftreffes is greatly altered within a few years laſt paſt . For

merly they were looked upon in no other light than as a mere

pledge or fecurity, for payment of rent or other duties, or fatif

faction for damage done. And fo the law ſtill continues with re

gard to diſtreſſes of beaſts taken damage-feafant, and for other

cauſes, not altered by act of parliament ; over which the dif

treinor has no other power than to retain them till fatisfaction is

made. But diftreffes for rent-arrere being found by the legiſla

ture to be the ſhorteſt and moſt effectual method of compelling

the payment of ſuch rent, many beneficial laws for this purpoſe

have been made in the preſent century ; which have much al

tered the common law, as laid down in our antient writers.

IN pointing out therefore the methods of diftreining, I fhall

in general fuppofe the diſtreſs to be made for rent ; and remark ,

where neceffary, the differences between fuch diſtreſs, and one

taken for other cauſes.

IN
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In the first place then, all diſtreſſes muſt be made by day, un

leſs in the caſe of damage-feafant ; an exception being there al

lowed, left the beaſts ſhould eſcape before they are taken . And,

when a perſon intends to make a diſtreſs, he muſt, by himſelf

or his bailiff, enter on the demiſed premiſes ; formerly during

the continuance of the leaſe, but now he may diftrein within

fix months after the determination of fuch leafe whereon rent

is due. If the leffor does not find fufficient diftrefs on the pre

miſes, formerly he could reſort no where elſe ; and therefore te

nants, who were knaviſh, made a practice to convey away their

goods and ftock fraudulently from the houſe or lands demiſed, in

order to cheat their landlords . But now the landlord may dif

trein any goods of his tenant, carried off the premiſes clandef

tinely, wherever he finds them within thirty days after, unleſs

they have been bona fide fold for a valuable confideration : and

all perfons privy to, or affifting in, fuch fraudulent conveyance,

forfeit double the value to the landlord . The landlord may alfo

diftrein the beaſts of his tenant, feeding upon any commons or

waftes, appendant or appurtenant to the demiſed premiſes. The

landlord might not formerly break open a houſe, to make a dif

treſs, for that is a breach of the peace. But when he was in the

houſe, it was held that he might break open an inner door : and

now he may, by the affiftance of the peace officer of the pa

rish, break open in the day time any place, locked up to prevent

a diſtreſs ; oath being firſt made, in caſe it be a dwelling-houſe,

of a reaſonable ground to fufpect that goods are concealed therein.

C

a Co. Litt. 142.

WHERE a man is intitled to diſtrein for an intire duty, he

ought to diſtrein for the whole at once ; and not for part at one

time, and part at another . But if he diftreins for the whole,

and there is not fufficient on the premiſes, or he happens to mif

take in the value of the thing diftreined, and fo takes an infuf

Stat. 8 Ann. c. 14.

Stat. 8 Ann. c. 14. 11 Geo. II . c. 19.

d Co. Litt . 161. Comberb. 17.

e Stat. 11 Geo. II. c. 19.

f 2 Lutw. 1532.

B 2 ficient
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ficient diſtreſs, he may take a ſecond diſtreſs to complete his

remedy 8.

DISTRESSES muſt be proportioned to the thing diftreined for.

By the ftatute of Marlbridge, 52 Hen. III . c.4. if any man takes

a great or unreaſonable diſtreſs , for rent-arrere, he ſhall be heavily

amerced for the fame. As ifh the landlord diftreins two oxen for

twelvepence rent ; the taking of both is an unreaſonable diſtreſs ;

but, if there were no other diſtreſs nearer the value to be found,

he might reaſonably have diftreined one of them. But for homage,

fealty, or fuit, as alfo for parliamentary wages, it is faid that no

diftrefs can be exceffive . For as thefe diftreffes cannot be fold,

the owner, upon making fatisfaction, may have his chattels again.

The remedy for exceffive diftreffes is by a ſpecial action on the

ftatute of Marlbridge ; for an action of trefpafs is not maintain

able upon this account, it being no injury at the common law¹.

WHEN the diftrefs is thus taken, the next confideration is the

difpofal of it. For which purpoſe the things diftreined muſt in

the first place be carried to fome pound, and there impounded by

the taker. But, in their way thither, they may be rescued by

the owner, in cafe the diftrefs was taken without cauſe, or con

trary to law : as if no rent be due ; if they were taken upon

the highway, or the like ; in theſe caſes the tenant may lawfully

make reſcue *. But if they be once impounded, even though taken

without any cauſe, the owner may not break the pound and take

them out ; for they are then in the cuſtody of the law '.

A POUND (parcus, which fignifies any incloſure ) is either

pound-overt, that is, open overhead ; or pound-covert, that is,

clofe. By the ftatute 1 & 2 P. & M. c. 12. no diftrefs of cattle

can be driven out of the hundred where it is taken, unleſs to a

I

Cro. Eliz. 13. Stat. 17 Car. II. c. 7.

Burr. 590.

↓
2 Inft. 107.

i Bro. Abr. t. affife, 291. prerogative. 98.

1Ventr. 104. Fitzgibb.85 . 4 Burr.590.

Co. Litt . 160, 161.

1 Ibid. 47.

pound
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pound-overt within the fame fhire ; and within three miles of

the place where it was taken. This is for the benefit of the te

nants, that they may know where to find and replevy the dif

trefs . And by ftatute 11 Geo. II. c. 19. which was made for the

benefit of landlords, any perfon diftreining for rent may turn any

part of the premiſes, upon which a diſtreſs is taken, into a pound

pro hac vice, for ſecuring of ſuch diſtreſs . If a live diſtreſs, of

animals, be impounded in a common pound-overt, the owner muft

take notice of it at his peril ; but if in any special pound-overt,

ſo conſtituted for this particular purpoſe, the diftreinor muſt give

notice to the owner : and, in both theſe caſes, the owner, and not

the diftreinor, is bound to provide the beafts with food and ne

ceffaries. But if they be put in a pound-covert, as in a ſtable or

the like, the landlord or diftreinor muſt feed and fuftain them ".

A diftrefs of houſehold-goods, or other dead chattels, which are

liable to be ſtolen or damaged by weather, ought to be impound

ed in a pound-covert, elfe the diftreinor muft answer for the

confequences.

WHEN impounded, the goods were formerly, as was before

obferved, only in the nature of a pledge or fecurity to compel

the performance of fatisfaction ; and upon this account it hath

been held ", that the diſtreinor is not at liberty to work or uſe a

diftreined beaſt. And thus the law ftill continues with regard

to beaſts taken damage-feaſant, and diftreffes for fuit or fervices ;

which muſt remain impounded, till the owner makes fatisfaction,

or conteſts the right of diftreining, by replevying the chattels.

To replevy (replegiare, that is, to take back the pledge) is, when

a perſon diſtreined upon applies to the ſheriff or his officers , and

has the diſtreſs returned into his own poffeffion ; upon giving

good fecurity to try the right of taking it in a fuit at law, and

if that be determined againſt him, to return the cattle or goods

once more into the hands of the diftreinor. This is called a re

plevin, of which more will be faid hereafter. At preſent I ſhall

only obferve, that, as a diſtreſs is at common law only in nature

» Cro. Jac. 148.
Co. Litt. 47.

of
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of a fecurity for the rent or damages done, a replevin anſwers

the fame end to the diftreinor as the diftrefs itſelf ; fince the

party replevying gives ſecurity to return the diſtreſs, if the right

be determined againſt him .

THIS kind of diſtreſs, though it puts the owner to inconve

nience, and is therefore a punishment to him, yet, if he con

tinues obftinate and will make no fatisfaction or payment, it is

no remedy at all to the diftreinor. But for a debt due to the

crown, unleſs paid within forty days, the diſtreſs was always

faleable at the common law °. And for an amercement impoſed

at a court-leet, the lord may alſo fell the diſtreſs : partly be

cauſe, being the king's court of record, it's proceſs partakes of

the royal prerogative ; but principally becauſe it is in the nature

of an execution to levy a legal debt. And, fo in the ſeveral

ftatute-diftreffes, before-mentioned, which are alſo in the nature

of executions, the power of fale is likewife ufually given, to ef

fectuate and complete the remedy. And, in like manner, by

feveral acts of parliament ', in all caſes of diſtreſs for rent, if the

tenant or owner do not, within five days after the diſtreſs is taken,

and notice of the cauſe thereof given him, replevy the ſame with

fufficient fecurity ; the diftreinor, with the ſheriff or conſtable,

ſhall cauſe the fame to be appraiſed by two fworn appraiſers, and

fell the fame towards fatisfaction of the rent and charges ; ren

dering the overplus, if any, to the owner himſelf. And, by this

means, a full and intire fatisfaction may now be had for rent in

arrere, by the mere act of the party himſelf, viz. by diſtreſs,

the remedy given at common law ; and fale confequent thereon,

which is added by act of parliament.

BEFORE I quit this article, I muft obferve, that the many

particulars which attend the taking of a diſtreſs, uſed formerly

to make it a hazardous kind of proceeding : for, if any one ir

Bro. Abr. t. diftrefs. 71.

P 8 Rep. 41.

Bro. ibid. 12 Mod. 330.

* 2W. &M. c.5. 8 Ann. c.14. 4 Geo . II .

c. 28. 11 Geo. II. c. 19.

regularity
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regularity was committed, it vitiated the whole, and made the

diftreinors trefpaffors ab initio . But now bythe ſtatute II Geo. II.

c. 19. it is provided, that, for any unlawful act done, the whole

ſhall not be unlawful, or the parties treſpaffors ab initio ; but

that the party grieved fhall only have an action for the real

damage fuftained ; and not even that, if tender of amends is

made before any action is brought.

VI. THE feizing of heriots, when due on the death of a te

nant, is alſo another fpecies of felf-remedy ; not much unlike

that of taking cattle or goods in diſtreſs. As for that divifion

of heriots, which is called heriot-ſervice, and is only a fpecies

of rent, the lord may diftrein for this, as well as feize : but for

heriot-cuſtom (which fir Edward Coke fays , lies only in pren

der, and not in render) the lords may ſeize the identical thing

itſelf, but cannot diftrein any other chattel for it " . The like

ſpeedy and effectual remedy, of ſeizing, is given with regard to

many things that are faid to lie in franchiſe ; as waifs, wrecks,

eſtrays, deodands, and the like ; all which the perſon entitled

thereto may ſeize, without the formal procefs of a fuit or action .

Not that they are debarred of this remedy by action ; but have

alſo the other, and more ſpeedy one, for the better afferting their

property ; the thing to be claimed being frequently of fuch a

nature, as might be out of the reach of the law before any ac

tion could be brought.

THESE are the feveral ſpecies of remedies, which may be

had by the mere act of the party injured . I fhall, next, briefly

mention ſuch as ariſe from the joint act of all the parties toge

ther. And theſe are only two, accord, and arbitration.

I. ACCORD is a fatisfaction agreed upon between the party.

injuring and the party injured ; which, when performed, is a

" Cro . Eliz. 590. Cro . Car 260 .
⚫ ¡Ventr. 37.

• Cop..$. 25.

bar
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As if a man contract to
bar of all actions upon this account.

build a houſe or deliver a horfe, and fail in it ; this is an injury,

for which the ſufferer may have his remedy by action ; but ifthe

party injured accepts a fum of money, or other thing, as a ſatis

faction, this is a redrefs of that injury, and entirely takes away

the action ". By ſeveral late ſtatutes, particularly 11 Geo. II.

c. 19. in caſe of irregularity in the method of diftreining ; and

24 Geo. II. c . 24. in caſe of miſtakes committed by juſtices of

the peace ; even tender of fufficient amends to the party injured

is a bar of all actions, whether he thinks proper to accept fuch

amends or no.

any

II . ARBITRATION is where the parties, injuring and injured,

ſubmit all matters in difpute, concerning any perſonal chattels

or perfonal wrong, to the judgment of two or more arbitrators ;

who are to decide the controverfy : and if they do not agree, it

is uſual to add, that another perſon be called in as umpire, (im

perator) to whoſe ſole judgment it is then referred : or frequently

there is only one arbitrator originally appointed . This decifion,

in of theſe cafes, is called an award. And thereby the quef

tion is as fully determined, and the right transferred or fettled,

as it could have been by the agreement of the parties or the

judgment of a court of juſtice . But the right of real property

cannot thus paſs by a mere award : which ſubtilty in point of

form (for it is now reduced to nothing elſe) had it's rife from

feodal principles ; for , if this had been permitted, the land

might have been aliened collufively without the confent of the

fuperior. Yet doubtleſs an arbitrator may now award a convey

ance or a releaſe of lands ; and it will be a breach of the arbi

tration-bond to refufe compliance. For, though originally the

fubmiffion to arbitration uſed to be by word, or by deed, yet

both of theſe being revocable in their nature, it is now become

the practice to enter into mutual bonds, with condition to ſtand

to the award or arbitration of the arbitrators or umpire therein

y 1 Roll. Abr. 242. 1 Lord Raym. 115.

named ".

w 9 Rep. 79.

* Brownl. 55. 1 Freem . 410.
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named . And experience having fhewn the great uſe of theſe

peaceable and domeſtic tribunals, eſpecially in fettling matters of

account, and other mercantile tranfactions, which are difficult

and almoſt impoffible to be adjuſted on a trial at law ; the legif

lature has now eſtabliſhed the uſe of them, as well in contro

verfies where caufes are depending, as in thoſe where no action

is brought, and which ſtill depend upon the rules of the common

law : enacting, by ftatute 9 & 10 W. III . c. 15. that all mer

chants and others, who defire to end any controverfy, (for which

there is no other remedy but by perſonal action or fuit in equity)

may agree, that their fubmiffion ofthe fuit to arbitration orum

pirage ſhall be made a rule of any of the king's courts of record :

and, after ſuch rule made, the parties diſobeying the award ſhall

be liable to be puniſhed, as for a contempt of the court ; unleſs

fuch award ſhall be fet afide, for corruption or other miſbe

haviour in the arbitrators or umpire, proved on oath to the

court, within one term after the award is made. And, in con

fequence of this ſtatute, it is now become a confiderable part of

the buſineſs of the fuperior courts, to fet afide fuch awards when

partially or illegally made ; or to enforce their execution, when

legal, by the fame procefs of contempt, as is awarded for diſo

bedience to fuch rules and orders as are iffued by the courts

themſelves.

VOL. III.

2

Append. No. III. §.6.

C
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CHAPTER THE

OF REDRESS BY THE

OF

SECOND.

MERE OPERATION

LAW.

TH

HE remedies for private wrongs, which are effected by the

mere operation of law, will fall within a very narrow

compaſs there being only two inftances of this fort that at

preſent occur to my recollection ; the one that of retainer, where

a creditor is made executor or adminiftrator to his debtor ; the

other, in the caſe of what the law calls a remitter.

I. IF a perfon indebted to another makes his creditor or

debtee his executor, or if fuch creditor obtains letters of admi

niſtration to his debtor ; in theſe cafes the law gives him a re

medy for his debt, by allowing him to retain fo much as will

pay himſelf, before any other creditors whofe debts are of equal

degree . This is a remedy by the mere act of law, and grounded

upon this reafon ; that the executor cannot, without an apparent

abfurdity, commence a fuit againſt himſelf as repreſentative of

the deceaſed, to recover that which is due to him in his own.

private capacity : but, having the whole perfonal eſtate in his

hands, fo much as is fufficient to anſwer his own demand is, by

operation of law, applied to that particular purpoſe . Elfe, by

being made executor, he would be put in a worfe condition than

* 1 Roll. Abr. 922. Plowd. 543.

all
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all the rest of the world befides. For, though a ratable pay

ment of all the debts of the deceaſed, in equal degree, is clearly

the moſt equitable method, yet as every ſcheme for a propor

tionable diftribution of the affets among all the creditors hath

been hitherto found to be impracticable, and productive of more

miſchiefs than it would remedy ; fo that the creditor who first

commences his fuit is intitled to a preference in payment ; it

follows, that as the executor can commence no fuit, he muſt

be paid the laſt of any, and of courſe muſt loſe his debt, in caſe

the eſtate of his teftator ſhould prove infolvent, unleſs he be al

lowed to retain it. The doctrine of retainer is therefore the ne

ceffary confequence of that other doctrine of the law, the prio

rity of fuch creditor who first commences his action. But the

executor ſhall not retain his own debt, in prejudice to thoſe of a

higher degree ; for the law only puts him in the fame fituation,

as if he had fued himſelf as executor, and recovered his debt ;

which he never could be ſuppoſed to have done, while debts of

a higher nature fubfifted. Neither ſhall one executor be allowed

to retain his own debt, in prejudice to that of his co-executor

in equal degree ; but both fhall be diſcharged in proportion .

Nor ſhall an executor of his own wrong bein any cafe permitted

to retain c.

II. REMITTER is where he, who hath the true property or

jus proprietatis in lands, but is out of poffeffion thereof and hath

no right to enter without recovering poffeffion in an action, hath

afterwards the freehold caft upon him by fome fubfequent, and

of courfe defective, title : in this cafe he is remitted, or fent

back, by operation of law, to his antient and more certain title '.

The right ofentry, which he hath gained by a bad title, ſhall be

ipfo facto annexed to his own inherentgood one ; and his defeaſible

eſtate ſhall be utterly defeated and annulled, by the inſtantaneous

act of law, without his participation or confent . As if A dif

ſeiſes B, that is, turns him out of poffeffion, and dies leaving a

• Viner. Abr. t. Executors. D. 2.

C

5 Rep. 30.

• Litt. §. 659.

Co. Litt. 358. Cro. Jac. 489.

C 2 fon,
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fon C ; hereby the eftate defcends to C the fon of A, and B is

barred from entering thereon till he proves his right in an ac

tion : now, if afterwards C the heir ofthe diffeifor makes a leafe

for life to D, with remainder to B the diffeiſee for life, and D

dies ; hereby the remainder accrues to B, the diffeiſee who

thus gaining a new freehold by virtue of the remainder, which

is a bad title, is by act of law remitted, or in of his former

and furer eſtate . For he hath hereby gained a new right of

poffeffion, to which the law immediately annexes his antient

right of propriety.

IF the fubfequent eftate, or right of poffeffion, be gained by

a man's own act or confent, as by immediate purchaſe being of

full age, he ſhall not be remitted . For the taking fuch ſubſe

quent eſtate was his own folly, and ſhall be looked upon as a

waiver of his prior right . Therefore it is to be obſerved, that

to every remitter there are regularly theſe incidents ; an antient

right, and a new defeaſible eſtate of freehold, uniting in one and

the fame perfon ; which defeaſible eſtate muſt be caſt upon the

tenant, not gained by his own act or folly. The reaſon given by

Littleton " , why this remedy, which operates filently and by the

mere act of law, was allowed, is ſomewhat fimilar to that given

in the preceding article ; becauſe otherwife he who hath right

would be deprived of all remedy. For as he himſelf is the per

fon in poffeffion of the freehold, there is no other perfon againſt

whom he can bring an action, to eſtabliſh his prior right . And

for this cauſe the law doth adjudge him in by remitter ; that is,

in ſuch plight as if he had lawfully recovered the fame land by

fuit. For, as lord Bacon obferves , the benignity of the law is

fuch, as when, to preſerve the principles and grounds of law,

it depriveth a man of his remedy without his own fault, it will

rather put him in a better degree and condition than in a worſe.

Nam quod remedio deftituitur, ipfa re valet ; fi culpa abfit. But

there fhall be no remitter to a right, for which the party has

f Finch. L. 194. Litt . § . 683.

Co. Litt. 348.350.

h § . 661.

i Elem. c. 9.

no
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no remedy by action : as if the iffue in tail be barred by the

fine or warranty of his anceſtor, and the freehold is afterwards

caft upon him ; he fhall not be remitted to his eftate tail : for

the operation of the remitter is exactly the fame, after the union

of the two rights, as that of a real action would have been be

fore it. As therefore the iffue in tail could not by any action

have recovered his antient eftate, he fhall not recover it by re

mitter.

AND thus much for theſe extrajudicial remedies, as well for

real as perſonal injuries, which are furniſhed by the law, where

the parties are fo peculiarly circumſtanced, as not to be able to

apply for redreſs in the ufual and ordinary methods to the courts

of public juftice.

* Co. Litt. 349 . 1 Moor. 115. 1 And. 286.
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CHAPTER THE THIRD.

OF COURTS IN
GENERA L.

TH

HE next, and principal, object of our enquiries is the re

drefs of injuries by fuit in courts : wherein the act of the

parties and the act of law co-operate ; the act of the parties

being neceffary to ſet the law in motion, and the proceſs of the

law being in general the only inftrument, by which the parties

are enabled to procure a certain and adequate redreſs.

AND here it will not be improper to obferve, that although,

in the ſeveral cafes of redreſs by the act of the parties mentioned

in a former chapter , the law allows an extrajudicial remedy,

yet that does not exclude the ordinary courſe of juſtice : but it

is only an additional weapon put into the hands of certain per

fons in particular inftances, where natural equity or the peculiar

circumſtances of their fituation required a more expeditious re

medy, than the formal procefs of any court ofjudicature can fur

niſh. Therefore, though I may defend myſelf, or relations, from

external violence, I yet am afterwards entitled to an action of

affault and battery : though I may retake my goods if I have a

fair and peaceable opportunity, this power of recaption does not

debar me from my action of trover or detinue : I may either

enter on the lands, on which I have a right of entry, or may

demand poffeffion by a real action : I may either abate a nuſance

by my own authority, or call upon the law to do it for me : I

may diſtrein for rent, or have an action of debt at my own option :

a ch . 1 .

if
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if I do not diſtrein my neighbours cattle damage-feafant, I may

compel him by action of treſpaſs to make me a fair fatisfaction :

if a heriot, or a deodand, be withheld from me by fraud or force,

I may recover it though I never feized it. And with regard to

accords and arbitrations, theſe, in their nature being merely an

agreement or compromiſe, moſt indiſputably ſuppoſe a previous

right of obtaining redreſs ſome other way, which is given up

by fuch agreement. But as to remedies by the mere operation of

law, thofe are indeed given, becauſe no remedy can be miniftred

by fuit or action, without running into the palpable abfurdity of

a man's bringing an action againſt himſelf: the two cafes wherein

they happen being fuch, wherein the only poffible legal remedy

would be directed against the very perfon himſelf who ſeeks

relief.

IN all other cafes it is a general and indiſputable rule, that

where there is a legal right, there is alſo a legal remedy, by fuit

or action at law, whenever that right is invaded . And, in treat

ing of theſe remedies by fuit in courts, I ſhall purſue the follow

ing method : firſt, I fhall confider the nature and ſeveral ſpecies

of courts of justice : and, fecondly, I fhall point out in which

theſe courts, and in what manner, the proper remedy may be

had for any private injury ; or, in other words, what injuries are

cognizable, and how redreffed, in each reſpective ſpecies of

courts.

FIRST then, of courts of juftice. And herein we will con

fider, firſt, their nature and incidents in general ; and, then,

the feveral ſpecies of them, erected and acknowledged by the

laws of England.

A COURT is defined to be a place wherein juſtice is judi

cially adminiftred '. And, as by our excellent conſtitution the

fole executive power of the laws is veſted in the perſon of the

king, it will follow that all courts of juſtice, which are the me

Co. Litt. 58.

dium
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dium by which he adminifters the laws, are derived from the

power of the crown . For whether created by act of parlia

ment, letters patent, or preſcription , (the only methods of erect

ing a new court of judicature ) the kings confent in the two.

former is exprefly, and in the latter impliedly, given. In all

thefe courts the king is fuppofed in contemplation of law to be

always prefent ; but as that is in fact impoffible, he is there re

preſented by his judges, whofe power is only an emanation of

the royal prerogative.

FOR the more ſpeedy, univerfal, and impartial adminiſtration:

of juſtice between fubject and fubject, the law hath appointed a

prodigious variety of courts, fome with a more limited, others

with a more extenſive juriſdiction ; ſome conſtituted to enquire.

only, others to hear and determine ; fome to determine in the

firſt inſtance, others upon appeal and by way of review. All

theſe in their turns will be taken notice of in their reſpective

places and I ſhall therefore here only mention one diſtinction,

that runs throughout them all ; viz. that fome ofthem are courts

of record, others not of record. A court of record is that where

the acts and judicial proceedings are enrolled in parchment for a›

perpetual memorial and teſtimony : which rolls are called the

records of the court, and are of fuch high and fupereminent au

thority, that their truth is not to be called in queftion. For it

is a fettled rule and maxim that nothing fhall be averred againſt›

a record, nor fhall any plea, or even proof, be admitted to the

contrary . And if the exiſtence of a record be denied, it ſhall

be tried by nothing but itſelf ; that is, upon bare inſpection

whether there be any any fuch record or no ; elfe there would

be no end of difputes. But if there appear any mistake of the

clerk in making up fuch record, the court will direct him to

amend it. All courts of record are the king's courts, in right

of his crown and royal dignity , and therefore no other court

hath authority to fine or impriſon ; fo that the very erection of

c See book I. ch . 7 .

d Co. Litt. 260.

e Ibid.

f Finch. L. 231.

a new
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a new juriſdiction with power of fine or impriſonment makes it

inſtantly a court of record . A court not of record is the court.

of a private man, whom the law will not intruſt with any dif

cretionary power over the fortune or liberty of his fellow-fubjects.

Such are the courts-baron incident to every manor, and other in

ferior jurifdictions : where the proceedings are not enrolled or

recorded ; but, as well their exiſtence as the truth of the matters

therein contained ſhall, if diſputed, be tried and determined by

a jury. Theſe courts can hold no plea of matters cognizable by

the common law, unleſs under the value of 40s ; nor of any

forcible injury whatfoever, not having any proceſs to arrest the

perfon of the defendant ".

IN every court there muſt be at leaſt three conſtituent parts,

the actor, reus, and judex : the actor, or plaintiff, who com

plains of an injury done ; the reus, or defendant, who is called

upon to make fatisfaction for it ; and the judex or judicial power,

which is to examine the truth of the fact, to determine the law

arifing upon that fact, and, if any injury appears to have been

done, to aſcertain and by it's officers to apply the remedy. It

is alſo uſual in the fuperior courts to have attorneys, and advo

cates or counſel, as affiftants.

AN attorney at law anfwers to the procurator, or proctor,

of the civilians and canonifts ' . And he is one who is put in

the place, ſtead, or turn of another, to manage his matters of

law. Formerly every fuitor was obliged to appear in perfon, to

profecute or defend his fuit, (according to the old Gothic con

ftitution *) unleſs by fpecial licence under the king's letters pa

tent . This is ftill the law in criminal cafes. And an idiot can

not to this day appear by attorney, but in perfon " ; for he hath

not diſcretion to enable him to appoint a proper ſubſtitute : and

"

g Salk. 200. 12 Mod. 388.

h
2 Inft . 311.

i Pope Boniface VIII, in 6 Decretal. I. 3 .

4. 16. § . 3. fpeaks of "procuratoribus, qui in

VOL. III.

86
aliquibus partibus atornati nuncupantur."

Stiernhook de jure Goth. l. 1. c. 6.

1 F. N. B. 25.

m Ibid. 27.

D
upon
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upon his being brought before the court in ſo defenceleſs a con

dition, the judges are bound to take care of his intereſts, and

they ſhall admit the beft plea in his behalf that any one prefent

can fuggeft ". But, as in the Roman law " cumolim in ufu fuiffet,

"alterius nomine agi non poffe, fed, quia hoc non minimam incommo

" ditatem habebat, coeperunt homines per procuratores litigare ,

fo with us, upon the fame principle of convenience, it is now

permitted in general, by divers antient ftatutes, whereof the firſt

is ftatute Weft. 2. c. 10. that attorneys may be made to profe

cute or defend any action in the abſence of the parties to the

fuit. Theſe attorneys are now formed into a regular corps ; they

are admitted to the execution of their office by the fuperior courts

ofWeſtminſter-hall ; and are in all points officers of the refpec

tive courts in which they are admitted : and, as they have many

privileges on account of their attendance there, fo they are pecu

liarly fubject to the cenfure and animadverſion of the judges. No

man can practiſe as an attorney in any ofthoſe courts,but fuch as is

admitted and fworn an attorney of that particular court : an attor

of the court of king's bench cannot practice in the court of

common pleas ; nor vice verfa. To practice in the court of

chancery it is alſo neceffary to be admitted a folicitor therein :

and by the ftatute 22 Geo. II . c. 46. no perſon ſhall act as an

attorney at the court of quarter feffions, but fuch as has been re

gularly admitted in fome fuperior court of record. So early as

the ftatute 4 Hen. IV. c. 18. it was enacted, that attorneys ſhould.

be examined by the judges, and none admitted but fuch as were

virtuous, learned, and fworn to do their duty. And many ſub

fequent ftatutes have laid them under farther regulations.

ney

OF advocates, or (as we generally call them) counfel, there

are two fpecies or degrees ; barristers, and ferjeants . The for-.

mer are admitted after a confiderable period of ſtudy, or at leaſt.

ftanding, in the inns of court ; and are in our old books ftiled

•

Bro. Abr. t. ideot. I,

Inft.4.

0 90

tit. 10.

P 3Jac. I. c.7. 12 Geo. I. c. 29. 2Geo.II.

c. 23. 22 Geo. II . c. 46. 23 Geo. II. c. 26.

See vol. I. introd. § . 1.

appren
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apprentices, apprenticii ad legem, being looked upon as merely

learners, and not qualified to execute the full office of an advo

cate till they were fixteen years ftanding ; at which time, ac

cording to Fortefcue ' , they might be called to the ftate and de

gree of ferjeants, or fervientes ad legem. How antient and ho

nourable this ftate and degree is, the form, fplendor, and profits

attending it, have been fo fully diſplayed by many learned wri

ters , that they need not be here enlarged on. I ſhall only ob

ferve, that ferjeants at law are bound by a folemn oath to do

their duty to their clients : and that by cuftom " the judges of

the courts of Westminster are always admitted into this vener

able order, before they are advanced to the bench ; the original

of which was probably to qualify the puifnè barons of the ex

chequer to become juftices of affife, according to the exigence

of the ftatute of 14 Edw. III . c. 16. From both thefe degrees

fome are uſually ſelected to be his majeſty's counſel learned in

the law ; the two principal of whom are called his attorney, and

folicitor, general . The firſt king's counfel, under the degree of

ferjeant, was fir Francis Bacon, who was made fo honoris caufa,

without either patent or fee " ; ſo that the firſt of the modern

order (who are now the fworn fervants of the crown, with a

ftanding falary) feems to have been fir Francis North, afterwards

lord keeper of the great feal to king Charles II *. Theſe king's

counſel anſwer in fome meaſure to the advocates of the revenue,

advocati fifci, among the Romans. For they must not be em

ployed in any cauſe againſt the crown without fpecial licence ;

in which reſtriction they agree with the advocates of the fifc :

but in the imperial law the prohibition was carried ſtill farther,

and perhaps was more for the dignity of the fovereign ; for, ex

cepting fome peculiar cauſes, the fifcal advocates were not per

mitted to be at all concerned in private fuits between ſubject and

• de LL. c. 50.

• Fortefc. ibid. 10 Rep. pref. Dugdal.

Orig. Jurid. To which may be added

a tract by the late ferjeant Wynne; printed

in 1765, intitled, " obfervations touching

"the antiquity and dignity of the degree

" of ferjeant at law."

t
2 Inft. 214.

u Fortefc. c. 50.

w See his letters . 256.

See his life by Roger North. 37.

y Cod. 2. 9. 1.

D 2
fubject .
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fubject . A cuſtom has of late years prevailed of granting let

ters patent of precedence to fuch barrifters, as the crown thinks

proper to honour with that mark of dictinction : whereby they

are intitled to ſuch rank and pre-audienceª as are affigned in their

reſpective patents ; fometimes next after the king's attorney ge

neral, but ufually next after his majefty's counſel then being.

Theſe (as well as the queen's attorney and folicitor general ) rank

promifcuouſly with the king's counſel, and together with them

fit within the bar of the refpective courts : but receive no fala

ries, and are not ſworn ; and therefore are at liberty to be re

tained in cauſes againſt the crown . And all other ferjeants and

barristers indiſcriminately ( except in the court of common pleas

where only ferjeants are admitted) may take upon them the pro

tection and defence of any fuitors, whether plaintiff or defend

ant ; who are therefore called their clients, like the dependants

upon the antient Roman orators. Thoſe indeed practifed gratis,

for honour merely, or at moſt for the fake of gaining influence :

and fo likewiſe it is eſtabliſhed with us , that a counſel can

maintain no action for his fees ; which are given, not as locatio

vel conductio, but as quiddam honorarium ; not as a falary or hire,

but as a mere gratuity, which a counſellor cannot demand with

out doing wrong to his reputation as is alſo laid down with

regard to advocates in the civil law , whofe honorarium was di

rected by a decree of the fenate not to exceed in any caſe ten

7. The king's counſel, with the queen's

attorney and folicitor.

Cod. 2. 7. 13.

8. Serjeants at law.

* Pre-audience in the courts is reckoned

of fo much confequence, that it may not be

amifs to fubjoin a fhort table of the prece

dence which uſually obtains among the

practiſers.

9. The recorder of London .

10. Advocates of the civil law.

11. Barrifters .

1. The king's premier ferjeant, (fo con- In the court of exchequer two of the moſt

ftituted by special patent. )

2. The king's antient ferjeant, or the

eldeſt amongthe king's ferjeants.

3. The king's advocate general.

4. The king's attorney general.

5. The king's folicitor general.

6. The king's ferjeants.

experienced barrifters, called the post -man

and the tub-man, (from the places in which

they fit) have alfo a precedence in motions.

b Seld. tit. hon. 1.6.7.

c Davis pref. 22. I Chan. Rep. 38.

d Davis. 23.

e Ff. 11. 6. 1.

thoufand
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thouſand fefterces, or about 80 7. of English money . And, in

order to encourage due freedom of fpeech in the lawful defence

of their clients, and at the fame time to give a check to the un

ſeemly licentiouſneſs of proſtitute and illiberal men (a few of

whom may fometimes infinuate themſelves even into the moſt

honourable profeffions) it hath been holden that a counſel is not

anfwerable for any matter by him ſpoken, relative to the cauſe in

hand, and ſuggeſted in his client's inftructions ; although it ſhould

reflect upon the reputation of another, and even prove abfolutely

groundleſs : but if he mentions an untruth of his own inven

tion, or even upon inſtructions if it be impertinent to the cauſe

in hand, he is then liable to an action from the party injured .

And counſel guilty of deceit or collufion are puniſhable by the

ſtatute Weſtm. 1. 3 Edw. I. c. 28. with impriſonment for a year

and a day, and perpetual filence in the courts : a puniſhment ſtill

fometimes inflicted for groſs miſdemefnors in practice ".

Raym . 376.
f Tac. ann. l. 11 .

• Cro. Jac.90.
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CHAPTER THE FOURTH.

OF THE PUBLIC COURTS OF COMMON

LAW AND
EQUITY.

WE

E are next to confider the ſeveral ſpecies and diftinctions

of courts of juſtice, which are acknowleged and uſed in

this kingdom. And theſe are either fuch as are of public and

general jurifdiction throughout the whole realm ; or ſuch as are

only of a private and ſpecial juriſdiction in ſome particular parts

of it. Of the former there are four forts ; the univerſally eſta

bliſhed courts of common law and equity ; the ecclefiaftical

courts ; the courts military ; and courts maritime. And firſt of

fuch public courts as are courts of common law or equity.

THE policy of our antient conftitution, as regulated and ef

tabliſhed by the great Alfred, was to bring juſtice home to every

man's door, by conftituting as many courts of judicature as there

are manors and townſhips in the kingdom ; wherein injuries were

redreſſed in an eaſy and expeditious manner, by the ſuffrage of

neighbours and friends. Theſe little courts however communi

cated with others of a larger juriſdiction , and thoſe with others

of a ſtill greater power ; afcending gradually from the loweſt to

the ſupreme courts, which were reſpectively conſtituted to cor

rect the errors of the inferior ones, and to determine fuch cauſes

as by reafon of their weight and difficulty demanded a more ſo

lemn difcuffion . The courſe of juſtice flowing in large ſtreams

from

·
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from the king, as the fountain, to his fuperior courts of record ;

and being then ſubdivided into ſmaller channels, till the whole

and every part of the kingdom were plentifully watered and re

freſhed. An inftitution that feems highly agreeable to the dic

tates of natural reafon, as well as of more enlightened policy ;

being equally fimilar to that which prevailed in Mexico and Peru

before they were diſcovered by the Spaniards ; and that which

was eſtabliſhed in the Jewiſh republic by Mofes. In Mexico each

town and province had it's proper judges, who heard and decided

cauſes, except when the point in litigation was too intricate for

their determination ; and then it was remitted to the fupreme

court of the empire, eſtabliſhed in the capital, and confifting

of twelve judges . Peru, according to Garcilaffo de Vega (an

hiſtorian deſcended from the antient Incas of that country) was

divided into ſmall diſtricts containing ten families each, all re

giftred, and under one magiftrate ; who had authority to decide

little differences and puniſh petty crimes . Five of theſe compo

fed a higher clafs or fifty families ; and two of theſe laſt com

pofed another called a hundred. Ten hundreds conſtituted the lar

geft divifion, confifting ofa thouſand families ; and each divifion had

it's ſeparate judge or magiftrate, with a proper degree of ſubor

dination . In like manner we read of Mofes ; that, finding the

fole adminiſtration of juſtice too heavy for him, he “ choſe able

“ men out of all Ifrael, ſuch as feared God, men of truth, hating

"covetoufnefs ; and made them heads over the people, rulers

"of thouſands, rulers of hundreds, rulers of fifties, and rulers of

"tens : and they judged the people at all ſeaſons ; the hard cauſes

they brought unto Mofes, but every finall matter they judged

"themſelves ." Thefe inferior courts, at leaft the name and

form of them, ftill continue in our legal conftitution but as

the fuperior courts of record have in practice obtained a concur

rent originaljurifdiction with thefe; and as there is befides a power

of removing plaints or actions thither from all the inferior ju

rifdictions ; upon theſe accounts (among others) it has happened

Exod. c . 1 &..

66.

a Mod. Un. Hift. xxxviii . 469.

Ibid. xxxix, 14.

that
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that theſe petty tribunals have fallen into decay, and almoſt into

oblivion : whether for the better or the worſe, may be matter

of ſome ſpeculation ; when we confider on the one hand the en

creaſe of expenſe and delay, and on the other the more upright

and impartial decifion, that follow from this change of juriſdic

tion.

THE order I fhall obferve in difcourfing on theſe feveral courts,

conſtituted for the redreſs of civil injuries, (for with thoſe of a

jurifdiction merely criminal I ſhall not at preſent concern my

felf) will be by beginning with the loweſt, and thoſe whoſe ju

rifdiction, though public and generally diſperſed throughout the

kingdom, is yet, (with regard to each particular court) confined

to very narrow limits ; and fo afcending gradually to thoſe of

the moſt extenfive and tranfcendent power.

I. THE loweft, and at the fame time the moſt expeditious,

court of juſtice known to the law of England is the court of

piepoudre, curia pedis pulverizati : ſo called from the duſty feet of

the fuitors ; or according to fir Edward Coke , becauſe juſtice

is there done as ſpeedily as duft can fall from the foot. Upon

the fame principle that juſtice among the Jews was adminiftred

in the gate of the city , that the proceedings might be the more

ſpeedy, as well as public. But the etymology given us by a

learned modern writer f is much more ingenious and fatisfactory ;

it being derived, according to him, from pied puldreaux a ped

lar, in old french, and therefore fignifying the court of fuch

petty chapmen as refort to fairs or markets. It is a court of re

cord, incident to every fair and market ; of which the ſteward

of him , who owns or has the toll of the market, is the judge.

It was inftituted to adminiſter juſtice for all injuries done in that

very fair or market, and not in any preceding one.
So that the

injury must be done, complained of, heard, and determined,

within the compaſs of one and the fame day. The court hath

f Barrington's obfervat. on the flat. 337.

cognizance

.

4 Inft. 272.

e Ruth. c. 4.

ત

1
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cognizance of all matters that can poffibly arife within the pre

cinct of that fair or market; and the plaintiff muſt make oath

that the cauſe of an action arofe there . From this court a writ of

error lies, in the nature of an appeal, to the courts at Weſtmin

fter h. The reaſon of it's inftitution ſeems to have been, to do

juſtice expeditiouſly among the variety of perfons, that refort from

diftant places to a fair or market : fince it is probable that no

other inferior court might be able to ſerve it's procefs, or execute

it's judgements, on both or perhaps either of the parties ; and

therefore, unleſs this court had been erected, the complaint muft

neceffarily have reforted even in the firſt inſtance to ſome ſupe

rior judicature.

II. THE court-baron is a court incident to every manor in

the kingdom , and was holden by the ſteward within the ſaid ma

nor. This court-baron is of two natures : the one is a cuſtom

ary court, of which we formerly ſpoke , appertaining entirely

to the copyholders, in which their eftates are transferred by

furrender and admittance, and other matters tranfacted relative

to their tenures only. The other, of which we now ſpeak, is a

court of common law, and it is the court of the barons, by which

name the freeholders were fometimes antiently called ; for that it

is held before the freeholders who owe fuit and ſervice to the ma

nor, the ſteward being rather the regiſtrar than the judge. Theſe

courts, though in their nature diſtinct, are frequently confound

ed together. The court we are now confidering, viz. the free

holders' court, was compofed of the lords tenants, who were

the pares of each other, and were bound by their feodal tenure

to affift their lord in the difpenfation of domeſtic juſtice . This

was formerly held every three weeks ; and it's moſt important

buſineſs is to determine, by writ of right, all controverſies re

lating to the right of lands within the manor. It may alfo hold

plea of any perfonal actions, of debt, trefpafs on the caſe, or

the like, where the debt or damages do not amount to forty fhil

Stat. 17 Edw. IV. c. 2.

Cro. Eliz. 773.

VOL. III.

i Co. Litt. 58.

* Book II. ch.4. ch . 6. and ch. 22.

E
lings '.
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lings '. Which is the fame fum, or three marks, that bounded

the jurifdict
ion of the antient Gothic courts in their loweſt in

ftance, or fierding-courts, fo called becauſe four were inftitute
d

within every ſuperior diſtrict or hundred ". But the proceedi
ngs

on a writ of right may be removed into the county court by a

precept from the ſheriff called a tolt ", " quia tollit atque eximit

caufam e curia baronum . And the proceedi
ngs in all other acti

ons may be removed into the fuperior courts by the king's writs

of pone³, or accedas ad curiam, accord
ing to the nature of the fuit ".

After judgme
nt given, a writ alſo offalſe judgmen

t lies to the

courts at Weſtmin
ſter to rehear and review the caufe, and not a

writ of error ; for this is not a court of record : and therefor
e

in all theſe writs of removal, the firſt directio
n given is to cauſe

the plaint to be recorded, recordar
i
facias loquelam.

T

III. A HUNDRED Court is only a larger court-baron, being

held for all the inhabitants of a particular hundred inſtead of a

manor. The free fuitors are here alfo the judges and the ſteward

the regiſtrar, as in the caſe of a court baron, It is likewiſe no

court of record ; reſembling the former in all points, except that

in point of territory it is of a greater jurifdiction . This is faid

by fir Edward Coke to have been derived out of the county court

for the eaſe of the people, that they might have juſtice done to

them at their own doors, without any charge or lofs of time :

but it's inſtitution was probably co-eval with that of hundreds

themſelves, which were formerly obſerved to have been intro

duced though not invented by Alfred, being derived from the

polity of the antient Germans. The centeni, we may remember

were the principal inhabitants of a diſtrict compoſed of different

villages, originally in number an hundred, but afterwards only

V

1 Finch. 248.

m Stiernhook de jure Goth. l . 1. c. 2.

" F. N. B. 3 , 4. See append . N°. I. § . 2 .

0
3 Rep. Pref.

› See append. Nº. I. §. 3.

F. N.B. 4.70. Finch. L. 444, 445.
s

I F. N. B. 18.

Finch. L. 248. 4 Inft. 267.

2.Inft. 71 .

▾ Vol. I. introd. §. 4.

t

called
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called by that name " ; and who probably gave the fame denomi

nation to the diftrict out of which they were choſen. Caefar

fpeaks pofitively of the judicial power exerciſed in their hundred

courts and courts-baron. Principes regionum, atque pagorum,”

(which we may fairly conſtrue, the lords of hundred and manors)

66

inter fuos jus dicunt, controverfiafque minuunt ". And Tacitus,

who had examined their conftitution ſtill more attentively, in

forms us not only of the authority of the lords, but of that of

the centeni, the hundredors, or jury; who were taken out of the

common freeholders, and had themſelves a ſhare in the determi

nation. 66 Eliguntur in conciliis et principes, qui jura per pagos

vicofque reddunt : centeni fingulis, ex plebe comites, confilium fi

" mul et auctoritas, adfunt ." This hundred-court was deno

minated haereda in the Gothic conftitution . But this court, as

cauſes are equally liable to removal from hence, as from the com

mon court-baron, and by the fame writs, and may alſo be re

viewed by writ of falſe judgment, is therefore fallen into equal

difufe with regard to the trial of actions.

IV. THE County court is a court incident to the juriſdiction

of the fheriff. It is not a court of record, but may hold pleas

of debt or damages under the value of forty fhillings . Over

fome of which caufes theſe inferior courts have, by the exprefs

words of the ftatute of Glouceſter , a jurifdiction totally exclu

five of the king's fuperior courts. For in order to be entitled to

fue an action of trefpafs for goods before the king's jufticiars,

the plaintiff is directed to make affidavit that the cauſe of action

does really and bona fide amount to 40s : which affidavit is now

unaccountably diſuſed , except in the court of exchequer. The

ftatute alfo 43 Eliz. c . 6. which gives the judges in all perfonal

actions, where the jury affefs lefs damages than 40s, a power

" Centeri ex fingulis pagis funt, idque ipfum

inter fuos vocantur ; et, quod primo numerus

fuit, jam nomen et honor eft . Tac. de mor.

Germ. c. 6.

" de bell. Gall. 1.6. c. 22.
W

* de morib. German. c. 13.

y Stiernhook, l. 1. c. 2.

4 Inft. 266.

a 6 Edw. I. c. 8.

z

b
2 Inft. 391.
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to certify the fame and abridge the plaintiff of his full coſts, was

alſo meant to prevent vexation by litigious plaintiffs ; who, for

purpoſes of mere oppreffion, might be inclinable inſtitute ſuits

in the ſuperior courts for injuries of a trifling value. The county

court may alſo hold plea of many real actions, and of all perfonal

actions to any amount, by virtue of a ſpecial writ called a juſ

ticies ; which is a writ empowering the ſheriff for the ſake of diſ

patch to do the fame juſtice in his county court, as might other

wife be had at Weſtminſter . The freeholders of the county are

the real judges in this court, and the ſheriff is the miniſterial

officer. The great conflux of freeholders, which are ſuppoſed

always to attend at the county court, (which Spelman callsforum

plebeiaejuftitiae et theatrum comitivae poteftatis ) is the reaſon why

all acts of parliament at the end of every feffion were wont to be

there publiſhed by the ſheriff; why all outlawries of abfconding

offenders are there proclaimed ; and why all popular elections

which the freeholders are to make, as formerly of ſheriffs and

confervators of the peace, and ſtill of coroners, verderors, and

knights of the fhire, muſt ever be made in pleno comitatu, or,

in full county court. Bythe ftatute 2 Edw. VI. c. 25. no county

court fhall be adjourned longer than for one month, confifting

of twenty eight days. And this was alſo the antient uſage, as

appears from the laws of king Edward the elder : "praepofitus

(that is, the ſheriff) ad quartam circiter feptimanam frequentem

populi concionem celebrato ; cuique jus dicito ; litefque fingulas di

"rimito." In thofe times the county court was a court of great

dignity and ſplendor, the biſhop and the ealdorman (or earl) with

the principal men of the fhire fitting therein to adminiſter juf

tice both in lay and ecclefiaftical caufes . But it's dignity was

much impaired, when the bishop was prohibited and the earl

neglected to attend it. And, in modern times, as proceedings

are removeable from hence into the king's fuperior courts, by

writ ofpane or recordare , in the fame manner as from hundred

<<

<<

Finch. 318. F. N. B. 152.

Gloff. v. comitatus.

* c. 11.

22

LL. Eadgari. c. 5.

F. N. B. 70. Finch. 445.

courts
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courts, and courts-bar and as the fame writ of falfe judgment

may be had, in nature of a writ of error ; this has occafioned

the fame difuſe of bringing actions therein..

Of

THESE are the ſeveral ſpecies of common law courts, which

though difperfed univerfally throughout the realm , are neverthe

leſs of a partial jurifdiction, and confined to particular diftricts :

yet communicating with, and as it were members of, the fu

perior courts of a more extended and general nature ; which are

calculated for the adminiſtration of redreſs not in any one lord

fhip, hundred, or county only, but throughout the whole king

dom at large. Of which fort is

V. The court of common pleas, or, as it is frequently termed

in law, the court of common bench.

Bythe antient Saxon conftitution there was only one fuperior

court of juſtice in the kingdom : and that had cognizance both

of civil and ſpiritual cauſes ; viz. the wittena-gemote, or general

council, which affembled annually or oftener, wherever the king

kept his Eaſter, Chriſtmas, or Whitfontide, as well to do private

juſtice as to confult upon public buſineſs . At the conqueſt the

ecclefiaftical juriſdiction was diverted into another channel ; and

the conqueror, fearing danger from theſe annual parliaments,

contrived alfo to feparate their minifterial power, as judges, from

their deliberative, as counſellors to the crown . He therefore ef

tabliſhed a conſtant court in his own hall, thence called by Brac

ton and other antient authors aula regia or aula regis. This court

was compoſed of the king's great officers of ftate refident in his

palace, and uſually attendant on his perfon : fuch as the lord

high conſtable and lord marefchal, who chiefly prefided in mat

ters of honour and of arms ; determining according to the law

military and the law of nations. Befides theſe there were the

lord high ſteward, and lord great chamberlain ; the ſteward of

the houshold ; the lord chancellor, whofe peculiar buſineſs it was

L.3. tr. 1. c.7.

h

to
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to keep the king's feal and examine all fuch writs, grants, and

letters, as were to paſs under that authority ; and the lord high

treaſurer, who was the principal adviſer in all matters relating

to the revenue. Theſe high officers were affifted by certain per

fons learned in the laws, who were called the king's jufticiars or

juſtices ; and by the greater barons of parliament, all of whom

had a feat in the aula regia, and formed a kind of court of appeal,

or rather of advice, in matters of great moment and difficulty.

All theſe in their feveral departments tranfacted all fecular buſineſs

both criminal and civil, and likewife the matters of the revenue:

and over all prefided one ſpecial magiftrate, called the chief juſti

ciar or capitalis jufticiarius totius Angliae ; who was alſo the prin

cipal miniſter of ſtate, the ſecond man in the kingdom, and by

virtue of his office guardian of the realm in the king's abfence.

And this officer it was who principally determined all the vaſt

variety of cauſes that aroſe in this extenfive juriſdiction ; and

from the plenitude of his power grew at length both obnoxious

to the people and dangerous to the government which employed

him j.

THIS great univerfal court being bound to follow the king's

houſehold in all his progreffes and expeditions, the trial ofcom

mon cauſes therein was found very burthenfome to the ſubject.

Wherefore king John, who dreaded alſo the power of the juf

ticiar, very readily confented to that article which now forms the

eleventh chapter of magna carta, and enacts " that communia pla

"cita nonfequantur curiam regis, fed teneantur in aliquo loco certo."

This certain place was eſtabliſhed in Weſtminſter-hall, the place

where the aula regis originally fate, when the king refided in that

city ; and there it hath ever fince continued. And the court

being thus rendered fixed and ftationary, the judges became fo

too, and a chief with other juftices of the common pleas was

thereupon appointed ; with jurifdiction to hear and determine

all pleas of land, and injuries merely civil between ſubject and

ſubject. Which critical eſtabliſhment of this principal court of

Spelm. Gl. 331 , 2, 3. Gilb. Hift . C. P. introd . 17.

common
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common law, at that particular juncture and that particular

place, gave rife to the inns of court in it's neighbourhood ; and

thereby collecting together the whole body of the common law

enabled the law itſelf to withſtand the attacks of the ca
yers,

noniſts and civilians, who laboured to extirpate and deſtroy it¹ .

This precedent was foon after copied by king Philip the fair in

France, who about the year 1 302 fixed the parliament of Paris to

abide conſtantly in that metropolis ; which before uſed to follow

the perfon ofthe king, wherever he went, and in which he himſelf

ufed frequently to decide the cauſes that were there depending :

but all were then referred to the fole cognizance of the parlia

ment and it's learned judges *. And thus alſo in 1495 the em

peror Maximilian I. fixed the imperial chamber (which before

jalways travelled with the court and houfhold ) to be conſtantly

held at Worms, from whence it was afterwards tranflated to

Spire'.

盈

THE alla regia being thus ftripped of fo confiderable a branch

of it's jurifdiction, and the power of the chief justiciar being

alfo confiderably curbed by many articles in the great charter,

the authority of both began to decline apace under the long and

troubleſome reign of king Henry III . And, in farther purſuance

of this example, the other feveral offices of the chief jufticiar

were under Edward the firft (who new-modelled the whole frame

of our judicial polity) fubdivided and broken into diſtinct courts

of judicature. A court of chivalry was erected, over which the

conſtable and marefchal prefided ; as did the fteward of the

houfhold over another, conftituted to regulate the king's domeſtic

fervants. The high fteward, with the barons of parliament,

formed an auguft tribunal for the trial of delinquent peers ; and

the barons reſerved to themſelves in parliament the right of re

viewing the ſentences of other courts in the laſt refort . The

diſtribution ofcommon juſtice between man and man was thrown

into fo provident an order, that the great judicial officers were

1 Ibid. xxix. 467.
i See vol. I. introd . § . 1 .

* Mod. Un. Hiſt. xxiii . 396.

made
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made to form a checque upon each other : the court of chancery

iffuing all original writs under the great feal to the other courts ;

the common pleas being allowed to determine all cauſes between

private ſubjects ; the exchequer managing the king's revenue ; and

the court of king's bench retaining all the juriſdiction which

was not cantoned out to other courts, and particularly the fuper

intendence of all the reft by way of appeal ; and the fole cog

nizance of pleas of the crown or criminal cauſes . For pleas or

fuits are regularly divided into two forts ; pleas of the crown,

which comprehend all crimes and miſdemefnors, wherein the

king (on behalf of the public) is the plaintiff; and common pleas,

which include all civil actions depending between ſubject and

fubject. The former of theſe were the proper object of the ju

riſdiction of the court of king's bench ; the latter of the court

of common pleas . Which is a court of record, and is ſtiled by

fir Edward Coke the lock and key of the common law; for

herein only can real actions, that is, actions which concern the

right of freehold or the realty, be originally brought : and all

other, or perfonal, pleas between man and man are likewiſe here

determined ; though in ſome of them the king's bench has alſo a

concurrent authority.
j
e

THE judges of this court are at preſent " four in number, one

chief and three puifnè juftices, created by the king's letters pa

tent, who fit every day in the four terms to hear and determine

all matters of law arifing in civil cauſes, whether real, perfonal,

or mixed and compounded of both. Theſe it takes cognizance of,

as well originally, as upon removal from the inferior courts be

fore-mentioned. But a writ of error, in the nature of an appeal,

lies from this court into the court of king's bench.

m

m

4 Inft. 99.

KingJames I, during part of his reign,

appointed five judges in every court, for

the benefit of a caſting voice in cafe of a

difference in opinion, and that the circuits

"

might at all times be fully fupplied with

judges of the fuperior courts. And, in fub

fequent reigns, upon the permanent indif

pofition of a judge, a fifth hath been fome

times appointed . Raym. 475.

VI. THE

1
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VI. THE Court of king's bench (fo called becauſe the king

uſed formerly to fit there in perſon , the ftile of the court ſtill

being coram ipfo rege) is the fupreme court of common law in the

kingdom ; confifting of a chief juſtice and three puiſnè juſtices,

who are by their office the fovereign confervators of the peace

and fupreme coroners of the land. Yet, though the king him

ſelf uſed to fit in this court, and ftill is fuppofed fo to do ; he

did not, neither by law is he empowered to, determine any

P

cauſe or motion, but by the mouth of his judges, to whom he

hath committed his whole judicial authority " .

THIS Court (which as we have faid) is the remnant of the

aula regia, is not, nor can be, from the very nature and confti

tution of it, fixed to any certain place, but may follow the king's

court wherever it goes ; for which reaſon all proceſs iſſuing out

of this court in the king's name is returnable " ubicunque fueri

" mus in Anglia." It hath indeed, for fome centuries paſt, uſually

fate at Weſtminſter, being an antient palace of the crown ; but

might remove with the king to York or Exeter, if he thought

proper to command it. And we find that, after Edward I had

conquered Scotland, it actually fate at Roxburgh ". And this

moveable quality, as well as it's dignity and power, are fully ex

preffed by Bracton, when he ſays that the juftices of this court

are " capitales, generales, perpetui, et majores ; a latere regis refi

" dentes ; qui omnium aliorum corrigere tenentur injurias et errores³.”

And it is moreover eſpecially provided in the articuli fuper cartas

that the king's chancellor, and the juſtices of his bench ſhall

4Inft. 73.

P See book I. ch.7. The king ufed to de

cide cauſes in perfon in the aula regia. "In

" curia domini regis ipfe in propriaperfonajura

"decernit." (Dial. de Scacch. 1.1. §.4.) Af

ter it's diffolution, king Edward I frequent

ly fate in the court of king's bench. (See

the records cited 4 Burr. 851. ) And, in later

VOL. III.

times, James I is faid to have fate there in

perfon, but was informed by his judges that

he could not deliver an opinion.

9 4 Inft. 71.

M. 20,21 Edw.I. Hale Hift. C. L. 200.

• l. 3. c. 10.

t 28 Edw. I. c. 5.

F follow
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follow him, ſo that he may have at all times near unto him ſome

that be learned in the laws.

THE jurifdiction of this court is very high and tranſcendent.

It keeps all inferior jurifdictions within the bounds of their au

thority, and may either remove their proceedings to be determi

ned here, or prohibit their progrefs below. It fuperintends all

civil corporations in the kingdom . It commands magiftrates and

others to do what their duty requires, in every caſe where there

is no other ſpecific remedy. It protects the liberty of the ſub

ject, by speedy and fummary interpofition . It takes cognizance

both of criminal and civil cauſes ; the former in what is called

the crown-fide or crown-office ; the latter in the plea-fide of the

court. The juriſdiction of the crown-fide it is not our preſent

buſineſs to confider : that will be more properly difcuffed in the

enfuing volume. But on the plea-fide, or civil branch, it hath

an original juriſdiction and cognizance of all treſpaſſes, and other

injuries, alleged to be committed vi et armis : which, being a

breach of the peace, favour of a criminal nature, although the

action is brought for a civil remedy ; and for which the defend

ant ought in ſtrictneſs to pay a fine to the king, as well as da

mages to the injured party " . This court might likewiſe, upon

the divifion of the aula regia, have originally held plea of any

other civil action whatſoever, (excepting actions real, which are

now very ſeldom in ufe ) provided the defendant was an officer

of the court; or in the cuftody of the marſhall, or prifon- keeper,

of this court, for a breach of the peace or any other offence ".

In proceſs of time, by a fiction, this court began to hold plea

of all perfonal actions whatſoever, and has continued to do ſo for

ages : it being furmiſed that the defendant is arreſted for a fup

pofed treſpaſs, which he never has in reality committed ; and

being thus in the cuftody of the marſhall of this court, the

plaintiff is at liberty to proceed againſt him for any other perfo

nal injury which furmife, of being in the marshall's cuftody,:

■ Ibid. 72..

W

Finch. L. 198.

4 Inft. 71.

the
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the defendant is not at liberty to difpute . And thefe fictions of

law, though at firſt they may ſtartle the ftudent, he will find

upon farther confideration to be highly beneficial and uſeful :

efpecially as this maxim is ever invariably obſerved, that no fic

tion fhall extend to work an injury ; it's proper operation being

to prevent a miſchief, or remedy an inconvenience, that might

refult from the general rule of law . So true is it, that in fictione

juris femper fubfiftit aequitas " . In the prefent cafe, it gives the

fuitor his choice of more than one tribunal, before which he

may inſtitute his action ; and prevents the circuity and delay of

juſtice, by allowing that fuit to be originally, and in the first in

ftance, commenced in this court, which after a determination in

another, might ultimately be brought before it on a writ of

error.

FOR this court is likewife a court of appeal, into which may

be removed by writ of error all determinations of the court of

common pleas, and of all inferior courts of record in England :

and to which a writ of error lies alfo from the court of king's

bench in Ireland. Yet even this fo high and honourable court is

not the dernier reſort of the ſubject; for if he be not ſatisfied with

any determination here, he may remove it by writ of error into

the houſe of lords, or the court of exchequer chamber, as the

caſe may happen, according to the nature of the fuit, and the

manner in which it has been profecuted .

VII. THE Court of exchequer is inferior in rank not only to

the court of king's bench, but to the common pleas alſo : but I

have choſen to confider it in this order, on account of it's double

capacity, as a court of law and a court of equity alfo.
It is a

very antient court of record, fet up by William the conqueror ',

7. Thus too in the civil law: contra fic

tionem non admittitur probatio : quid enim effi

ceret probatio veritatis, ubi fictio adverfus ve

ritatemfingit? Nam fictio nihil aliud eft, quam

legis adverfus veritatem in re poffibili exjufta

caufa difpofitio. (Gothofred. in Ff. 1.22 . 1.3.)

23 Rep. 30. 2 Roll . Rep. 502.

a
11 Rep. 51. Co. Litt. 150.

Lamb. Archeion. 24.

F 2 as
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as a part of the aula regia , though regulated and reduced to it's

prefent order by king Edward I ' ; and intended principally to

order the revenues of the crown, and to recover the king's debts

and duties . It is called the exchequer, fcaccharium, from the

checqued cloth, reſembling a chefs -board, which covers the table

there; and on which, when certain ofthe king's accounts are made

up, the fums are marked and ſcored with counters. It confiſts of

two divifions : the receipt of the exchequer, which manages the

royal revenue, and with which theſe commentaries have no con

cern ; and the court or judicial part of it, which is again ſub

divided into a court of equity, and a court of common law.

f

THE Court of equity is held in the exchequer chamber before

the lord treaſurer, the chancellor of the exchequer, the chief

baron, and three puifnè ones. Theſe Mr Selden conjectures to

have antiently been made out of fuch as were barons of the king

dom, or parliamentary barons ; and thence to have derived their

name : which conjecture receives great ftrength from Bracton's

explanation ofmagna charta, c. 14. which directs that the earls and

barons be amerced by their peers ; that is, fays he, by the barons of

the exchequer . The primaryand original buſineſs ofthis court is

to call the king's debtors to account by bill filed by the attorney.

general ; and to recover any lands, tenements, or hereditaments,

any goods, chattels, or other profits or benefits, belonging to

the crown. So that by their original conftitution the juriſdiction

of the courts of common pleas, king's bench, and exchequer,

was entirely ſeparate and diftinct ; the common pleas being in

tended to decide all controverfies between fubject and ſubject ;

the king's bench to correct all crimes and miſdemefnors that

amount to a breach of the peace, the king being then plaintiff,

as fuch offences are in open derogation of the jura regalia of his

crown ; and the exchequer to adjuſt and recover his revenue,

wherein the king alſo is plaintiff, as the withholding and non

• Madox. Hift. Exch, 109.

Spelm. Guil. I. in cod. leg. vet. apud

Wilkins,

C 4 Inft. 103-116.

Tit. hon. 2. 5. 16.

8 h. 3. tr. 2. c. 1. §. 3.
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payment thereof is an injury to his jura fifcalia. But, as by a

fiction almoſt all forts of civil actions are now allowed to be

brought in the king's bench, in like manner by another fiction.

all kinds of perſonal ſuits may be proſecuted in the court of ex

chequer. For as all the officers and miniſters of this court have,

like thoſe of other fuperior courts, the privilege of ſuing and

being fued only in their own court ; fo alſo the king's debtors,

and farmers, and all accomptants of the exchequer, are privi

leged to fue and implead all manner of perfons in the fame court

of equity, that they themſelves are called into. They have like

wife privilege to fue and implead one another, or any ſtranger,

in the fame kind of common law actions (where the perfonalty

only is concerned) as are profecuted in the court of common

pleas .

THIS gives original to the common law part of their jurif

diction, which was eſtabliſhed merely for the benefit of the king's

accomptants, and is exerciſed by the barons only of the exche

quer, and not the treaſurer or chancellor. The writ upon which

all proceedings here are grounded is called a quo minus : in which

the plaintiff ſuggeſts that he is the king's farmer or debtor, and

that the defendant hath done him the injury or damage com

plained of; quo minus fufficiens exiftit, by which he is the lefs

able, to pay the king his debt or rent. And theſe ſuits are ex

preffly directed, by what is called the ſtatute of Rutland ↳, to be

confined to fuch matters only as fpecially concern the king or his

miniſters of the exchequer. And by the articuli fuper cartasi it

is enacted, that no common pleas be thenceforth holden in the

exchequer, contrary to the form of the great charter. But now,

by the ſuggeſtion of privilege, any perfon may be admitted to

fue in the exchequer as well as the king's accomptant. The fur

mife, of being debtor to the king, is therefore become matter

of form and mere words of courſe, and the court is open to all

the nation equally. The fame holds with regard to the equity

fide of the court : for there any perfon may file a bill againſt

10Edw.I. C. L.L, i28Edw. I. c. 4.

another
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another upon a bare fuggeftion that he is the king's accomptant ;

but whether he is fo, or not, is never controverted . In this court,

on the equity fide, the clergy have long uſed to exhibit their

bills for the non-payment of tithes ; in which caſe the furmiſe

of being the king's debtor is no fiction, they being bound to pay

him their firſt fruits, and annual tenths. But the chancery has

of late years obtained a large ſhare in this buſineſs.

AN appeal from the equity fide of this court lies immediately

to the houſe of peers ; but from the common law fide, in pur

ſuance of the ſtatute 31 Edw. III . c . 12. a writ of error muſt be

first brought into the court of exchequer chamber. And from

their determination there lies, in the dernier refort, a writ of er

ror to the houſe of lords.

VIII. THE high court of chancery is the only remaining, and

in matters of civil property by much the moſt important of any,

of the king's fuperior and original courts of juſtice. It has it's

name of chancery, cancellaria, from the judge who prefides here,

the lord chancellor or cancellarius ; who, fir Edward Coke tells

us, is fo termed a cancellando, from cancelling the king's letters

patents when granted contrary to law, which is the higheſt point

of his jurifdiction * . But the office and name of chancellor

(however derived) was certainly known to the courts of the Ro

man emperors ; where originally it ſeems to have fignified a chief

ſcribe or ſecretary, who was afterwards inveſted with ſeveral ju

dicial powers, and a general fuperintendency over the reſt of the

officers of the prince. From the Roman empire it paffed to the

Roman church, ever emulous of imperial ſtate ; and hence

every biſhop has to this day his chancellor, the principal judge

of his confiftory. And when the modern kingdoms of Europe

were eſtabliſhed upon the ruins of the empire, almoſt every ſtate

preſerved it's chancellor, with different juriſdictions and digni

ties, according to their different conftitutions. But in all ofthem

he feems to have had the ſuperviſion of all charters, letters, and

k* 4 Inft. 88.

fuch
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fuch other public inftruments of the crown, as were authenti

cated in the moſt folemn manner ; and therefore, when feals came

in uſe, he had always the cuſtody of the king's great feal . So that

the office of chancellor, or lord keeper, (whoſe authority by ſtatute

5 Eliz. c.18. is declared to be exactly the fame) is with us at this

day created by the mere delivery of the king's great ſeal into his

cuftody¹ : whereby he becomes, without writ or patent, an of

ficer of the greateſt weight and power of any now fubfifting in

the kingdom ; and fuperior in point of precedency to every tem

poral lord ". He is a privy councellor by his office, and, accord

ing to lord chancellor Elleſmere ", prolocutor of the houſe of

lords by preſcription . To him belongs the appointment of all

juſtices of the peace throughout the kingdom. Being formerly

ufually an ecclefiaftic, (for none elſe were then capable of an

office ſo converfant in writings) and prefiding over the royal cha

pel , he became keeper of the king's confcience ; vifitor, in

right of the king, of all hoſpitals and colleges of the king's

foundation ; and patron of all the king's livings under the value

of 20 1. per annum in the king's books.. He is the general guar

dian of all infants, idiots, and lunatics ;, and has the general fu

perintendence of all charitable uſes in the kingdom . And all

this, over and above the vaſt and extenſive juriſdiction which he

exerciſes in his judicial capacity in the court of chancery :

wherein, as in the exchequer, there are two diſtinct tribunals ;

the one ordinary, being a court of common law ; the other ex

traordinary, being a court of equity.

THE ordinary legal court is much more antient than the court

of equity. It's juriſdiction is to hold plea upon a ſcire facias to

repeal and cancel the king's letters patent, when made againſt

law, or upon untrue fuggeftions ; and to hold plea of petitions,

monftrans de droit, traverſes of offices, and the like ; when the

king hath been adviſed to do any act, or is put in poffeffion of

1 Lamb. Archeien. 65. 1 Roll. Abr. 385.

Stat, 31 Hen.VIII. c. 10.

n of the office of lord chancellor. edit.

1651.

• Madox. hift. of exch. 42.

any



48
P
R
I
V
A
T
E

Bo
ok

II
I
.

any lands or goods, in prejudice of a ſubject's right " . On proof

of which, as the king can never be ſuppoſed intentionally to do

any wrong, the law questions not but he will immediately re

drefs the injury ; and refers that conſcientious taſk to the chan

cellor, the keeper of his confcience. It alſo appertains to this

court to hold plea of all perfonal actions, where any officer or

miniſter of the court is a party . It might likewiſe hold plea (by

fcire facias) of partitions of lands in coparcenary , and of dower',

where any ward of the crown was concerned in intereſt, ſo long

as the military tenures fubfifted : as it now may alfo do of the

tithes of foreſt land, where granted by the king and claimed by

a ftranger againſt the grantee of the crown ; and of executions

on ftatutes, or recognizances in nature thereof by the ſtatute

23 Hen. VIII. c. 6. " But if any cauſe comes to iffue in this court,

that is, if any fact be difputed between the parties, the chancel

lor cannot try it, having no power to ſummon a jury ; but muſt

deliver the record propria manu into the court of king's bench,

where it ſhall be tried by the country, and judgment ſhall be

there given thereon ". And, when judgment is given in chan

cery, upon demurrer or the like, a writ of error, in nature of

an appeal, lies out of this ordinary court into the court of king's

bench ; though fo little is uſually done on the common law

fide of the court, that I have met with no traces of any writ of

error being actually brought, fince the fourteenth year of queen

Elizabeth, A. D. 1572.

In this ordinary, or legal, court is alfo kept the officina juf

titiae : out of which all original writs that paſs under the great

feal, all commiffions of charitable ufes, fewers, bankruptcy,

• 4 Rep. 54.

1 4 Inft. 80.

Co. Litt. 171. F. N. B. 62.

• Bro. Abr. tit. dower. 66. Moor. 565.

Bro. Abr. t..difmes. 10.

M
2 Roll. Abr. 469.

w Cro. Jac. 12.

Yearbook, 18 Edw .III. 25. 1740. 24.

294.47. Dyer. 315. 1 Roll. Rep. 287.

4 Inft. 80.

The opinion of lord keeper North in

1682 ( 1Vern. 131. Equ. Caf. abr. 129.)

that no fuch writ of error lay, and that an

injunction might be iffued against it, feems

not to have been well confidered .

idiocy,

"
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idiocy, lunacy, and the like, do iffue ; and for which it is always

open to the ſubject, who may there at any time demand and

have, ex debito juftitiae, any writ that his occafions may call for.

Theſe writs (relating to the buſineſs of the ſubject) and the re

turns to them were, according to the fimplicity of antient times,

originally kept in a hamper, in hanaperio ; and the others ( rela

ting to fuch matters wherein the crown is immediately or me

diately concerned) were preſerved in a little fack or bag, in parva

baga ; and thence hath arifen the diſtinction of the hanaper of

fice, and petty bag office, which both belong to the common law

court in chancery.

BUT the extraordinary court, or court of equity, is now be

come the court of the greatest judicial confequence. This dif

tinction between law and equity, as adminiftred in different courts,

is not at preſent known, nor feems to have ever been known,

in any other country at any time : and yet the difference of

one from the other, when adminiftred by the ſame tribunal, was

perfectly familiar to the Romans ; the jus praetorium, or dif

cretion of the praetor, being diſtinct from the leges or ſtanding

laws but the power of both centered in one , and the fame

magiſtrate, who was equally intrufted to pronounce the rule of

law, and to apply it to particular cafes by the principles of equity.

With us too, the aula regia, which was the fupreme court of

judicature, undoubtedly adminiſtered equal juftice according to

the rules of both or either, as the cafe might chance to require :

and, when that was broken to pieces, the idea of a court of

equity, as diſtinguiſhed from a court of law, did not ſubſiſt in

z The council of confcience, inftituted by

John III, king of Portugal, to review the

fentences of all inferior courts, and mode

rate them by equity, (Mod. Un. Hift. xxii.

237.) feems rather to have been a court of

appeal.

every
other

Thus too the parliament of Paris, the

court of feffion in Scotland, and

jurifdiction in Europe of which wehave any

VOL. III.

tolerable account, found all their decifions

as well upon principles of equity as thoſe

of pofitive law. (Lord Kayms. hiftor. law

tracts, I. 325. 330. princ. of equit. 44.)

Thus Cicero ; "jam illis promiffis non

" effe ftandum, quis non videt, quae coactus

" quis metu et deceptus dolo promiferit? quas

quidem plerumque jure praetorio liberantur,

“ nonnulla legibus." Offic. l. 1 .

66

G the
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the original plan of partition. For though equity is mentioned

by Bracton as a thing contrafted to ſtrict law, yet neither in

that writer, nor in Glanvil or Fleta, nor yet in Britton (compo

fed under the auſpices and in the name of Edward I, and treat

ing particularly of courts and their ſeveral juriſdictions ) is there

a fyllable to be found relating to the equitable juriſdiction of the

court of chancery. It feems therefore probable, that when the

courts of law, proceeding merely upon the ground of the king's

original writs and confining themſelves ftrictly to that bottom,

gave a harsh or imperfect judgment, the application for redrefs

uſed to be to the king in perfon affifted by his privy council,

(from whence alſo aroſe the juriſdiction of the court of requeſts ,

which was virtually aboliſhed by the ftatute 16 Car. I. c. 10. ) and

they were wont to refer the matter either to the chancellor and

a felect committee, or by degrees to the chancellor only, who

mitigated the ſeverity or ſupplied the defects of the judgments

pronounced in the courts of law, upon weighing the circum

ftances of the cafe. This was the cuſtom not only among our

Saxon anceſtors, before the inftitution of the aula regia *, but alſo

after it's diffolution, in the reign of king Edward I ', if not that

of Henry II .

In theſe early times the chiefjuridical employment of the chan

cellor muſt have been in devifing new writs, directed to the courts

of common law, to give remedy in cafes where none was before

adminiſtered . And to quicken the diligence of the clerks in the

1.2.c. 7. fol. 23.

• The matters cognizable in this court,

immediately before it's diffolution , were

" almost all fuits, that by colour of equity,

" or fupplication made to the prince, might

"be brought before him : but originally

" and properly all poor men's fuits , which

"were made to his majeſty by fupplication ;

"and upon which they were intitled to have

right without payment of any money

"the fame." (Smith's commonwealth. b.3.

c. 7.)

for

• Nemo ad regem appellet pro aliqua lite, nifi

jus domi confequi non poffit . Si jus nimis ſeve

rum fit, alleviatio deinde quaeratur apud regem.

LL. Edg. c. 2.

f Lambard. Archeion. 59.

Joannes Sarifburienfis (who died A. D.

1182 , 26 Hen. II . ) fpeaking of the chan

cellor's office in the verfes prefixed to his

polycraticon, has theſe lines ;

Hic eft, qui leges regni cancellat iniquas,

Et mandatapii principis acqua facit.

chancery,
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chancery, who were too much attached to antient precedents,

it is provided by ſtatute Weſtm. 2. 13 Edw. I. c.24. that " when

"foever from thenceforth in one cafe a writ ſhall be found in the

" chancery, and in a like caſe falling under the fame right and

" requiring like remedy no precedent of a writ can be produced,

"the clerks in chancery ſhall agree in forming a new one : and,

" if they cannot agree, it fhall be adjourned to the next parlia

* ment, where a writ fhall be framed by confent of the learned

" in the law ", left it happen for the future that the court of our

" lord the king be deficient in doing juſtice to the ſuitors." And

this accounts for the very great variety of writs of treſpaſs on

the caſe, to be met with in the regiſter, whereby the fuitor had

ready relief according to the exigency of his buſineſs, and adapted

to the ſpecialty, reafon, and equity of his very cafe . Which

proviſion (with a little accuracy in the clerks of the chancery, and

a little liberality in the judges, by extending rather than narrow

ing the remedial effects of the writ) might have effectually an

fwered all the purpoſes of a court of equity ; except that of ob

taining a diſcovery by the oath of the defendant.

BUT when, about the end of the reign of king Edward III,

uſes ofland were introduced ' , and, though totally diſcountenan

ced by the courts of common law, were confidered as fiduciary

depofits and binding in confcience by the clergy, the ſeparate ju

riſdiction of the chancery as a court of equity began to be eſta

bliſhed ; and John Waltham, who was biſhop of Saliſbury and

chancellor to king Richard II, by a ftrained interpretation ofthe

above-mentioned ſtatute of Weſtm. 2. deviſed the writ offubpoena,

returnable in the court of chancery only, to make the feoffee to

uſes accountable to his ceftuy que ufe : which procefs was afterwards

m

A great variety of new precedents of

writs, in cafes before unprovided for, are

given by this very ftatute of Weſtm 2.

i Lamb. Archeion. 61 .

This was the opinion of Fairfax, a very

learned judge in the time of Edward the

fourth. " Le fubpoena (ſays he) ne ferroit my

66
cyfowentement ufe come il eft ore, fi nous at

"tendomus tiels actions fur les cafes, et main.

"teinomus le juriſdiction de ceo court, et d'aur

"ter courts." (Yearb. 21 Edw. IV. 23. )

1 See book II. ch . 20.

m
Spelm. Glog 106. 1 Lev. 242.

G 2 extended
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extended to other matters wholly determinable at the common

law, upon falſe and fictitious ſuggeſtions ; for which therefore the

chancellor himſelf is by ftatute 17 Ric. II . c . 6. directed to give

damages to the parties unjustly aggrieved . But as the clergy, fo

early as the reign of king Stephen, had attempted to turn their

ecclefiaftical courts into courts of equity, by entertaining fuits

pro laefione fidei, as a ſpiritual offence againſt conſcience, in cafe

of nonpayment of debts or any breach of civil contracts " ; till

checked by the conſtitutions of Clarendon , which declared that

placita de debitis, quae fide interpofita debentur, vel abfque inter

“pofitione fidei, fint in jufticia regis :" therefore probably the ec

clefiaftical chancellors, who then held the feal, were remifs in

abridging their own new-acquired jurifdiction ; eſpecially as the

fpiritual courts continued to graſp at the fame authority as before,

in ſuits pro laefione fidei, fo late as the fifteenth century , till fi

nally prohibited by the unanimous concurrence of all the judges.

However, it appears from the parliament rolls , that in the

reigns of Henry IV and V the commons were repeatedly urgent

to have the writ of fubpoena intirely fuppreffed, as being a novelty

deviſed by the ſubtilty of chancellor Waltham, againſt the form

of the common law ; whereby no plea could be determined, un

leſs by examination and oath of the parties, according to the

form of the law civil, and the law of holy church, in fubverfion

of the common law. But though Henry IV, being then hardly

warm in his throne, gave a palliating anſwer to their petitions,

and actually paffed the ftatute 4 Hen. IV. c. 23. whereby judg

ments at law are declared irrevocable unleſs by attaint or writ of

error, yet his fon put a negative at once upon their whole ap

plication and in Edward IV's time, the proceſs by bill and

Subpoena was become the daily practice of the court '.

66

" Lord Lyttelt. Hen. II. b . 3. p. 361. 3 Hen. V. n° . 46. cited in Prynne's abr. of

Cotton's records . 410.422.424.548 . 4 Inft.

83. 1 Roll . Abr. 370 , 371 , 372 .

Rot. Parl. 14Edw . IV. n°. 33. (not

14Edw . III. as cited 1 Roll. Abr. 370, &c.)

BUT

not.

O
10 Hen. II. c . 15.

► Yearb. 2 Hen. IV. 10. 38 Hen.VI. 29.

• Rot. Parl. 4 Hen. IV. n°. 78 & 110.
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BUT this did not extend very far for in the antient treatiſe,

intitled diverfite des courtes , fuppoſed to be written very early in

the fixteenth century, we have a catalogue of the matters of

conſcience then cognizable by fubpoena in chancery, which fall

within a very narrow compafs. No regular judicial ſyſtem at that

time prevailed in the court ; but the fuitor, when he thought

himſelf aggrieved, found a defultory and uncertain remedy, ac

cording to the private opinion of the chancellor, who was ge

nerally an ecclefiaftic, or ſometimes (though rarely) a ftateſman :

no lawyer having fate in the court of chancery from the times

of the chief juftices Thorpe and Knyvet, fucceffively chancel

lors to king Edward III in 1372 and 1373 ', to the promotion of

fir Thomas More by king Henry VIII in 1530. After which

the great ſeal was indiſcriminately committed to the cuftody of

lawyers, or courtiers , or churchmen , according as the conve

nience of the times and the difpofition of the prince required,

till ferjeant Puckering was made lord keeper in 1592 : from

which time to the preſent the court of chancery has always been

filled by a lawyer, excepting the interval from 1621 to 1625,

when the feal was intruſted to DrWilliams, then dean of Weſt

minſter, but afterwards biſhop of Lincoln ; who had been chap

lain to lord Elleſmere, when chancellor ".

W

IN the time of lord Elleſmere (A. D. 1616. ) arofe that no

table diſpute between the courts of law and equity, fet on foot

by fir Edward Coke, then chief juftice of the court of king's

bench ; whether a court of equity could give relief after or

againſt a judgment at the common law. This conteſt was fo

warmly carried on, that indictments were preferred againſt the

fuitors, the folicitors, the counſel, and even a maſter in chancery,

for having incurred a praemunire, by queftioning in a court of

equity a judgment in the court of king's bench, obtained by

tit. chancery. fol. 296. Raftell's edit.

A. D. 1534

Spelm. Glo.111 . Dugd. chron. Ser. 50.

Y
▾ Wriothefly, St John, and Hatton.

" Goodrick, Gardiner, and Heath.

Bicgr. Brit. 4278.

W

grofs
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grofs fraud and impofition . This matter, being brought be

fore the king, was by him referred to his learned counſel for

their advice and opinion ; who reported ſo ſtrongly in favour of

the courts of equity , that his majeſty gave judgment on their

behalf : but, not contented with the irrefragable reaſons and

precedents produced by his counſel, (for the chief juſtice was

clearly in the wrong) he choſe rather to decide the queſtion by

referring it to the plenitude of his royal prerogative . Sir Ed

ward Coke fubmitted to the deciſion , and thereby made atone

ment for his error : but this ftruggle, together with the bufi

nefs of commendams (in which he acted a very noble part ) and

his controlling the commiffioners of fewers , were the and

avowed cauſes , firft of his fufpenfion, and foon after of his re

moval, from his office.

open

LORD Bacon, who fucceeded lord Ellefmere, reduced the

practice of the court into a more regular fyftem ; but did not fit

long enough to effect any confiderable revolution in the ſcience

itſelf and few of his decrees which have reached us are of any

great conſequence to poſterity. His fucceffors, in the reign of

Bacon's works. IV. 611 , 612. 632.

▾ Whitelocke of parl. ii. 390. 1 Chan.

Rep. append. 11.

"Forthat it appertaineth to our prince

"lyoffice onlyto judge over all judges, and

" to difcern and determine fuch differences,

*
as at any time may and fhall ariſe between

"our feveral courts touching their jurifdic

" tions, and the fame to fettle and deter

"mine, as we in our princely wiſdom ſhall

"find to ftand moft with our honour, &c."

(1 Chan. Rep. append. 26. )

See the entry in the council book,

26 July, 1616. (Biogr. Brit. 1390. )

In a caufe of the biſhop of Winchester,

touching a commendam, king James, con

ceiving that the matter affected his prero

gative, fent letters to the judges not to pro

ceed in it, till himſelf had been first con

fulted. The twelve judges joined in a me

morial to his majefty, declaring that their

compliance would be contrary to their oaths

and the law : but upon being brought be

fore the king in council, they all retracted

and promiſed obedience in every ſuch caſe

for the future, except fir Edward Coke, who

faid, " that when the cafe happened, he

"would do his duty." (Biogr. Brit. 1389.)

• See that article in chap. 6.

d See lord Elleſmere's ſpeech to fir Henry

Montague, the new chief juftice, 15 Nov.

1616. (Moor's reports. 828.) Though fir

Edward might probably have retained his

feat, if during his fufpenfion he would have

complimented lord Villiers (the new favo

rite) with the difpofal of the most lucrative

office in his court. (Biogr. Brit. 1391. )

Charles I,
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Charles I, did little to improve upon his plan : and even after

the reſtoration the feal was committed to the earl of Clarendon,

who had withdrawn from practice as a lawyer near twenty years ;

and afterwards to the earl of Shaftesbury, who had never prac

tiſed at all. Sir Heneage Finch, who fucceeded in 1673 and be

came afterwards earl of Nottingham, was a perſon of the great

eft abilities and moſt uncorrupted integrity ; a thorough maſter

and zealous defender of the laws and conftitution of his coun

try ; and endued with a pervading genius, that enabled him to

diſcover and to purſue the true ſpirit of juſtice,
notwithſtanding

the embaraffments raiſed by the narrow and technical notions

which then prevailed in the courts of law, and the imperfect

ideas of redreſs which had poffeffed the courts of equity. The

reafon and neceffities of mankind, arifing from the great change

in property by the extenfion of trade and the abolition of mili

tary tenures, co-operated in eſtabliſhing his plan, and enabled

him in the courſe of nine years to build a ſyſtem of juriſprudence

and juriſdiction upon wide and rational foundations ; which have

alſo been extended and improved by many great men, who have

fince prefided in chancery. And from that time to this , the

power and buſineſs of the court have increaſed to an amazing

degree.

FROM this court of equity in chancery, as from the other

fuperior courts, an appeal lies to the houſe of peers. But there

are theſe differences between appeals from a court of equity, and

writs of error from a court of law : 1. That the former

be
may

brought upon any interlocutory matter, the latter upon nothing

but only a definitive judgment. 2. That on writs of error the

houſe of lords pronounces the judgment, on appeals it gives di

rection to the court below to rectify it's own decree.

IX. THE next court that I fhall mention is one that hath no

original juriſdiction, but is only a court of appeal, to correct the

errors of other jurifdictions. This is the court of exchequer

chamber ; which was first erected by ftatute 31 Edw. III . c. 12.

to
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to determine cauſes upon writs of error from the common law

fide of the court of exchequer. And to that end it confifts of the

lord treaſurer, the lord chancellor, and the juſtices of the king's

bench and common pleas. In imitation of which, a ſecond court

of exchequer chamber was erected by ſtatute 27 Eliz . c . 8. con

fifting of the juſtices of the common pleas, and the barons of

the exchequer ; before whom writs of error may be brought to

reverfe judgments in certain fuits originally begun in the court

of king's bench. Into the court alfo of exchequer chamber,

(which then confifts of all the judges of the three fuperior

courts, and now and then the lord chancellor alfo) are ſome

times adjourned from the other courts fuch cauſes, as the judges

upon argument find to be of great weight and difficulty, before.

any judgment is given upon them in the court below .

FROM all the branches of this court of exchequer chamber,

a writ of error lies to

X. THE houſe of peers, which is the fupreme court of ju

dicature in the kingdom, having at prefent no original juriſdic

tion over cauſes, but only upon appeals and writs of error ; to

rectify any injuſtice or miſtake of the law, committed by the

courts below. To this authority they fucceeded of courſe, upon

the diffolution of the aula regia. For, as the barons of parliament

were conſtituent members of that court, and the reſt of it's ju

rifdiction was dealt out to other tribunals, over which the great

officers who accompanied thoſe barons were reſpectively delega

ted to prefide ; it followed, that the right of receiving appeals,

and fuperintending all other juriſdictions, ſtill remained in that

noble affembly, from which every other great court was derived .

They are therefore in all caufes the laft refort, from whofe

judgment no farther appeal is permitted ; but every fubordinate

tribunal muſt conform to their determinations. The law repo

fing an entire confidence in the honour and confcience of the

noble perſons who compofe this important affembly, that they

4Inft. 119. 4 Bulftr. 146.
с

will



Ch. 4.
57

WRONGS.

will make themſelves mafters of thoſe queſtions upon which they

undertake to decide ; fince upon their decifion all property muſt

finally depend.

HITHERTO may alſo be referred the tribunal eſtabliſhed by

ftatute 14Edw. III . c . 5. confifting (though now out of uſe) of

one prelate, two earls, and two barons, who are to be chofen at

every new parliament, to hear complaints of grievances and de

lays of juſtice in the king's courts, and to give directions for re

medying theſe inconveniences in the courts below. This com

mittee ſeems to have been eſtabliſhed, left there fhould be a de

fect of juſtice for want of a ſupreme court of appeal, during the

intermiffion or recefs of parliament ; for the ftatute farther di

rects, that if the difficulty be fo great, that it may not well be

determined without affent of parliament, it ſhall be brought by

the faid prelate, earls, and barons unto the next parliament, who

ſhall finally determine the fame.

XI. BEFORE I conclude this chapter, I muſt alſo mention

an eleventh ſpecies of courts, of general juriſdiction and uſe,

which are derived out of, and act as collateral auxiliaries to, the

foregoing ; I mean the courts of afflife and nifi prius.

THESE are compoſed of two or more commiffioners, who

are twice in every year ſent by the king's ſpecial commiffion all

round the kingdom, (except only London and Middleſex, where

courts of nifi prius are holden in and after every term , before the

chief or other judge of the feveral fuperior courts) to try by a

jury of the reſpective counties the truth of ſuch matters of fact

as are then under diſpute in the courts of Weſtminſter-hall.

Theſe judges of affiſe came into uſe in the room of the antient

juſtices in eyre, juftitiarii in itinere ; who were appointed by the

great council of the realm, A. D. 1176, 22 Hen. II ', with a

delegated power from the king's great court or aula regia, being

looked upon as members thereof : and they made their circuit

f Seld. Jan. 1.2 . § . 5. Spelm. Cod. 329.

HVOL. III. round
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round the kingdom once in ſeven years for the purpoſe of trying

cauſes . They were afterwards directed by magna carta, c. 12.

to be ſent into every county once a year to take or try certain ac

tions then called recognitions or affifes ; the moſt difficult ofwhich

they are directed to adjourn into the court of common pleas to

be there determined. The preſent juſtices of affiſe and nifi prius

are derived from the ſtatute Weſtm. 2. 13 Edw. I. c.30 . explained

by ſeveral other acts, particularly the ftatute 14Edw. III . c. 16.

and muſt be two of the king's juftices of the one bench or the

other, or the chief baron of the exchequer, or the king's ferjeants

fworn. They uſually make their circuits in the reſpective vaca

tions after Hilary and Trinity terms ; affifes being allowed to be

taken in the holy time of lent by confent of the biſhops at the

king's requeſt, as expreffed in ſtatute Weſtm. 1. 3 Edw. I. c. 51 .

And it was alſo ufual, during the times of popery, for the pre

lates to grant annual licences to the juftices of affife to admini

fter oaths in holy times : for oaths being of a facred nature, the

logic of thoſe deluded ages concluded that they muſt be of eccle

fiaftical cognizance . The prudent jealouſy of our anceſtors or

dained that no man of law ſhould be judge of affife in his own

country : and a fimilar prohibition is found in the civil law ' ;

which has carried this principle fo far, that it is equivalent to

the crime of facrilege for a man to be governor of the province

in which he was born, or has any civil connexion ".

THE judges upon their circuits fit by virtue of five ſeveral

authorities. 1. The commiſſion of the peace. 2. A commiffion

of oyer and terminer. 3. A commiffion of general goal-delivery.

The confideration of all which belongs properly to the ſubſequent

book of theſe commentaries. But the fourth commiffion is,

s Co. Litt. 293.

Itwould have been ftrange to have de

nied this confent, if, as Whitelocke ima

gines (on parl. ii . 260. ) the hint of our juf

tices of affife was taken from Samuel's go

ing an annual circuit to judge Ifrael .

2 Sam, vii. 16,

* Inftances hereof may be met with in

the appendix to Spelman's original of the

terms, and in Parker's eccleſiaſtical hiſt.209.

* Stat. 4 Edw. III. c. 2. 8 Ric. II. c. 2.

33 Hen.VIII. c. 24.

1
Ff. 1. 22. 3.

C. 9. 29.4.

4. A
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4. A commiffion of affife, directed to the judges and clerk of afliſe,

to take affifes ; that is, to take the verdict of a peculiar fpecies

of jury called an affiſe and ſummoned for the trial of landed dif

putes, of which hereafter. The other authority is, 5. That of

nifi prius, which is a confequence of the commiffion of affife ",

being annexed to the office of thofe juftices by the ftatute of

Weſtm.2. 13Edw.I . c. 30. And it empowers themto try all quef

tions of fact iffuing out of the courts at Weſtminſter, that are

then ripe for trial by jury. The original of the name is this :

all cauſes commenced in the courts of Weſtminſter-hall are by

the courſe of the courts appointed to be there tried, on a day

fixed in fome Eaſter or Michaelmas term, by a jury returned

from the county, wherein the cauſe of action arifes ; but with

this provifo, nifi prius juftitiarii ad affifas capiendas venerint ; un

lefs before the day prefixed the judges of affife come into the

county in queſtion. This they are fure to do in the vacations

preceding each Eaſter and Michaelmas terms, and there difpofe

of the cauſe ; which faves much expence and trouble, both to

the parties, the jury, and the witneſſes.

THESE are the feveral courts of common law and equity,

which are of public and general juriſdiction throughout the king

dom. And, upon the whole, we cannot but admire the wife

oeconomy and admirable proviſion of our anceſtors, in ſettling the

diftribution of juſtice in a method fo well calculated for cheap

nefs, expediton, and eafe. By the conſtitution which they eſta

bliſhed, all trivial debts, and injuries of ſmall confequence, were

to be recovered or redreffed in every man's own county, hundred,

or perhaps pariſh. Pleas of freehold, and more important dif

putes ofproperty, were adjourned to the king's court ofcommon

pleas, which was fixed in one place for the benefit of the whole

kingdom. Crimes and mifdemefnors were to be examined in a

court by themſelves ; and matters of the revenue in another dif

tinct juriſdiction. Now indeed, for the eaſe of the ſubject and

greater diſpatch of caufes, methods have been found to open all

• Salk. 454.

H 2 the
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the three fuperior courts for the redreſs of private wrongs ; which

have remedied many inconveniences, and yet preſerved the forms

and boundaries handed down to us from high antiquity. If facts

are difputed, they are fent down to be tried in the country by

the neighbours ; but the law, arifing upon thoſe facts, is deter

mined by the judges above : and, if they are miſtaken in point

of law, there remain in both cafes two fucceffive courts of ap

peal, to rectify fuch their miſtakes . Ifthe rigour of general rules

does in any caſe bear hard upon individuals, courts of equity

are open to ſupply the defects, but not fap the fundamentals, of

the law. Laſtly, there prefides over all one great court of ap

peal, which is the laſt reſort in matters both of law and equity ;

and which will therefore take care to preſerve an uniformity and

equilibrium among all the inferior jurifdictions : a court compofed

of prelates ſelected for their piety, and of nobles advanced to

that honour for their perſonal merit, or deriving both honour

and merit from an illuftrious train of anceſtors ; who are formed

by their education, intereſted by their property, and bound upon

their confcience and honour, to be ſkilled in the laws of their

country. This is a faithful ſketch of the Engliſh juridical con

ftitution, as defigned by the maſterly hands of our forefathers.

Of which the great original lines are ſtill ſtrong and viſible ; and,

if any of it's minuter ftrokes are by the length of time at all ob

fcured or decayed, they may still be with eaſe reſtored to their

priſtine vigour and that not fo much byfanciful alterations and

wild experiments (fo frequent in this fertile age ) as by cloſely

adhering to the wiſdom of the antient plan, concerted by Alfred

and perfected by Edward I ; and by attending to the ſpirit, with

out neglecting the forms, of their excellent and venerable infti

tutions.

:
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CHAPTER THE FIFTH.

OF COURTS ECCLESIASTICAL, MILITARY,

AND MARITIME.

BE

ESIDES the feveral courts, which were treated of in the

preceding chapter, and in which all injuries are redreffed,

that fall under the cognizance of the common law of England,.

or that ſpirit of equity which ought to be it's conſtant attendant,

there ſtill remain fome other courts of a jurifdiction equally pub

lic and general : which take cognizance of other fpecies of in

juries, of an ecclefiaftical, military, and maritime nature ; and

therefore are properly diftinguiſhed by the title of ecclefiaftical

courts, courts military, and courts maritime.

I. BEFORE I defcend to confider particular eccleſiaſtical

courts, I muſt firſt of all in general premife, that in the time of

our Saxon anceſtors there was no fort of diftinction between the

lay and the ecclefiaftical juriſdiction : the county court was as

much a ſpiritual as a temporal tribunal : the rights of the church

were aſcertained and afferted at the ſame time and by the ſame

judges as the rights of the laity. For this purpoſe the biſhop of

the dioceſe, and the alderman, or in his abfence the fheriff of the

county, uſed to fit together in the county court, and had there

the cognizance of all caufes as well ecclefiaftical as civil : a fu

perior deference being paid to the bishop's opinion in ſpiritual

matters, and to that of the lay judges in temporal . This

union of power was very advantageous to them both the pre

LL..
a Celeberrimo huic conventui epifcopus et al

dermannus interfunto ; quorum alter jura di

vina , alter humana populum edoceto.

Eadgar. c. 5,

fence
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fence of the bishop added weight and reverence to the ſheriff's

proceedings ; and the authority of the ſheriff was equally uſeful

to the bishop, by enforcing obedience to his decrees in fuch re

fractory offenders, as would otherwiſe have deſpiſed the thun

der of mere ecclefiaftical cenfures .

BUT fo moderate and rational a plan was wholly inconfiftent

with thoſe views of ambition, that were then forming by the

court of Rome. It foon became an eſtabliſhed maxim in the pa

pal ſyſtem of policy, that all ecclefiaftical perfons and all eccle

fiaftical cauſes ſhould be folely and entirely ſubject to ecclefiafti

cal juriſdiction only : which jurifdiction was ſuppoſed to be

lodged in the first place and immediately in the pope, by divine

indefeaſible right and inveſtiture from Chrift himſelf ; and de

rived from the pope to all inferior tribunals. Hence the canon

law lays it down as a rule, that "facerdotes a regibus honorandi

"funt, non judicandi ;" and places an emphatical reliance on a

fabulous tale which it tells of the emperor Conſtantine ; that

when ſome petitions were brought to him, imploring the aid of

his authority againſt certain of his biſhops, accuſed of oppref

fion and injuſtice, he caufed (fays the holy canon) the petitions

to be burnt in their preſence, diſmiſſing them with this valedic

tion ; « ite, et inter vos caufas veftras difcutite, quia dignum non

" ut nosjudicemus Deos .

IT was not however till after the Norman conqueft, that this

doctrine was received in England ; when William I, (whofe title

was warmly eſpouſed by the monafteries which he liberally en

dowed, and by the foreign clergy, whom he brought over in

ſhoals from France and Italy and planted in the beſt preferments

of the Engliſh church, ) was at length prevailed upon to eſtabliſh

this fatal encroachment, and ſeparate the eccleſiaſtical court from

the civil : whether actuated by principles of bigotry, or by thoſe

of a more refined policy, in order to diſcountenance the laws of

king Edward abounding with the ſpirit of Saxon liberty, is not

bDecret, cauf. 1. qu. 1. c. 41 .

• Ibid.

altogether

"



Ch. 5. W
R
O
N
G

S.
63

altogether certain. But the latter, if not the cauſe, was un

doubted the confequence, of this feparation for the Saxon laws

were foon overborne by the Norman jufticiaries, when the county

court fell into difregard by the bishop's withdrawing his preſence,

in obedience to the charter of the conqueror ; which prohibited

any ſpiritual caufe from being tried in the fecular courts, and

commanded the fuitors to appear before the biſhop only, whoſe

decifions were directed to conform to the canon law .

KING Henry the firſt, at his acceffion, among other refto

rations of the laws of king Edward the confeffor, revived this

of the union of the civil and ecclefiaftical courts f. Which was,

according to fir Edward Coke , after the great heat of the con

queſt was paſt, only a reftitution of the antient law of England.

This however was ill reliſhed by the popish clergy, who, under

the guidance of that arrogant prelate archbiſhop Anfelm, very

early diſapproved of a meaſure that put them on a level with the

profane laity, and fubjected fpiritual men and caufes to the in

ſpection of the fecular magiftrates ; and therefore in their fynod at

Weſtminſter, 3 Hen. I. they ordained that no biſhop ſhould attend

the difcuffion oftemporal cauſes ; which ſoon diffolved this newly

effected union. And when, upon the death of king Henry the

Hale. Hift. C. L. 102. Selden. inEadm.

p. 6. 1. 24. 4 Inft. 259. Wilk. LL. Angl.

Sax. 292.

• Nullus epifcopus vel archidiaconus de legi

bus epifcopalibus amplius in hundret placita te

neant, nec caufam quae ad regimen animarum

pertinet ad judicium fecularium hominum ad

ducant : fed quicunque fecundum epifcopales

leges de quacunque caufa vel culpa interpellatus

fuerit, ad locum, quem ad hoc epifcopus elege

rit et nominaverit, veniat ; ibique de caufafua

refpondeat ; et non fecundum bundret, fed fe

cundam canone: et epifcopales leges, re&um Deo

et epifcopo fuo faciat.
3

f Velo etpraecipio, ut omnes de comitatu cant fufcipiant." Spelm. Cod. 301.

adcomitatus et bundreda, ficut fecerint tempore

regis Edwardi. (Cart. Hen. 1. in Spelm. cod.

vet.legum.305.) And what is here obfcurely

hinted at, is fully explained by his code of

laws extant in the red book of the exche

quer, though in general but of doubtful

authority. cap. 8. Generalia comitatuum pla

cita certis locis et vicibus teneantur. Interfint

autem epifcopi, comites, &c; et aganturprime

debita verae chriftianitatis jura, fecundo regis

placita, poftremo caufae fingulorum dignis fao

tisfactionibus expleantur.

82 Inft. 70.

Ne epifcopifaeculariumplacitorum officium

firſt,
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first, the ufurper Stephen was brought in and ſupported by the

clergy, we find one article of the oath which they impofed upon

him was, that ecclefiaftical perfons and ecclefiaftical caufes fhould

be fubject only to the bishop's jurifdiction . And as it was about

this time that the conteſt and emulation began between the laws

of England and thoſe of Rome , the temporal courts adhering

to the former, and the ſpiritual adopting the latter as their rule

of proceeding, this widened the breach between them, and

made a coalition afterwards impracticable ; which probably would

elſe have been effected at the general reformation of the church.

In briefly recounting the various ſpecies of ecclefiaftical courts,

or, as they are often ſtiled, courts chriftian, (curiae chriftianita

tis) I fhall begin with the loweſt, and ſo aſcend gradually to the

ſupreme court of appeal '.

I. THE archdeacon's court is the most inferior court in the

whole ecclefiaftical polity. It is held in the archdeacon's abſence

before a judge appointed by himſelf, and called his official ; and

it's juriſdiction is fometimes in concurrence with, ſometimes in

exclufion of, the bishop's court of the dioceſe . From hence

however by ſtatute 24 Hen. VIII . c. 12. there lies an appeal to

that of the bishop.

2. THE Confiftory court of every dioceſan biſhop is held in

their feveral cathedrals for the trial of all ecclefiaftical cauſes ari

fing within their reſpective dioceſes. The biſhop's chancellor, or

his commiffary, is the judge ; and from his fentence there lies

an appeal, by virtue of the ſame ſtatute, to the archbiſhop of

each province reſpectively.

3. THE Court of arches is a court of appeal, belonging to

the archbiſhop of each province ; whereof the judge is called

i Ibid. 310.

* See vol. I. introd . §. 1 .

For farther particulars fee Burn's eccle

fiaftical law, Wood's inflitute of the common

law, and Oughton's ordo judiciorum.

the
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the dean of the arches ; becauſe he antiently held his court in the

church of St Mary le bow (fancta Maria de arcubus) though all

the principal ſpiritual courts are now holden at doctors' commons.

His proper jurifdiction is only over the thirteen peculiar pariſhes

belonging to the archbishop in London ; but the office of dean

of the arches having been for a long time united with that of

the archbishop's principal official, he now, in right of the laſt

mentioned office, receives and determines appeals from the fen

tences of all inferior ecclefiaftical courts within the province.

And from him there lies an appeal to the king in chancery (that

is, to a court of delegates appointed under the king's great

feal) by ſtatute 25 Hen.VIII. c. 19. as fupreme head of the Eng

liſh church, in the place of the biſhop of Rome, who formerly

exerciſed this juriſdiction ; which circumſtance alone will fur

niſh the reaſon why the popish clergy were fo anxious to feparate

the fpiritual court from the temporal.

4. THE Court of peculiars is a branch of and annexed to the

court of arches. It has a juriſdiction over all thoſe pariſhes

difperfed through the province of Canterbury in the midſt of

other diocefes, which are exempt from the ordinary's juriſdiction,

and fubject to the metropolitan only. All ecclefiaftical cauſes,

arifing within thefe peculiar or exempt jurifdictions, are, origi

nally, cognizable by this court ; from which an appeal lay for

merly to the pope, but now by the ftatute 25 Hen. VIII. c. 19.

to the king in chancery.

I

5. THE prerogative court is eftabliſhed for the trial of all

teftamentary cauſes, where the deceaſed hath left bona notabilia

within two different diocefes. In which caſe the probate of wills

belongs, as we have formerly feen ", to the archbishop of the

province, by way of ſpecial prerogative. And all cauſes relating

to the wills, adminiftrations, or legacies of fuch perfons are, ori

ginally, cognizable herein, before a judge appointed by the

arch-bishop, called the judge of the prerogative court ; from

VOL. II. whom

Book II. ch. 32.

L
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whom an appeal lies by ftatute 25 Hen.VIII . c. 19. to the king

in chancery, inſtead of the pope as formerly.

I PASS by fuch ecclefiaftical courts, as have only what is call

ed a voluntary and not a contentious jurifdiction ; which are merely

concerned in doing or felling what no one oppoſes, and which

keep an open office for that purpoſe, (as granting diſpenſations,

licences, faculties, and other remnants of the papal extortions)

but do not concern themſelves with adminiftring redreſs to any

injury : and ſhall proceed to

1

€

6. THE great court of appeal in all ecclefiaftical cauſes, viz.

the court of delegates, judices délegati, appointed by the king's

commiffion under his great feal, and iffuing out of chancery, to

repreſent his royal perſon, and hear all appeals to him made by

virtue of the before-mentioned ftatute of Henry VIII. This

commiffion is ufually filled with lords fpiritual and temporal,

judges ofthe courts at Weſtminſter, and doctors of the civil law.

Appeals to Rome were always looked upon by the Engliſh na

tion, even in the times of popery, with an evil eye ; as being

contrary to the liberty of the ſubject, the honour of the crown,

and the independence of the whole realm : and were firſt in

troduced in very turbulent times in the fixteenth year of king

Stephen (A. D. 1151. ) at the fame period (fir Henry Spelman

obferves) that the civil and canon laws were firſt imported into

England " . But, in a few years after; to obviate this growing

practice, the conftitutions made at Clarendon, II Hen. II . on ac

count of the diſturbances raiſed by arch-biſhop Becket and other

zealots of the holy fee, expreffly declare , that appeals in cauſes

ecclefiaftical ought to lie, from the arch-deacon to the dioceſan ;

from the dioceſan to the arch-biſhop of the province ; and from

the arch-biſhop to the king ; and are not to proceed any farther

without ſpecial licence from the crown. But the unhappy ad

vantage that was given in the reigns of king John, and his ſon

Henry the third, to the encroaching power of the pope, who

Lod. vet. leg. 315. • chap. 8.
A

was
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was ever vigilant to improve all opportunities of extending his

juriſdiction hither, at length rivetted the cuſtom of appealing to

Rome in caufes ecclefiaftical ſo ſtrongly, that it never could be

thoroughly broken off, till the grand rupture happened in the

reign of Henry the eighth ; when all the juriſdiction ufurped by

the pope in matters ecclefiaftical was reſtored to the crown, to

which it originally belonged : fo that the ſtatute 25 Hen. VIII .

was but declaratory of the antient law of the realm . But in

cafe the king himſelf be party in any of theſe ſuits, the appeal

does not then lie to him in chancery, which would be abfurd

but, by the ſtatute 24 Hen. VIII . c. 12. to all the biſhops ofthe

realm, affembled in the upper house of convocation.

;

+

7. A COMMISSION of review is a commiffion fometimes

granted, in extraordinary cafes, to reviſe the ſentence of the court

of delegates ; when it is apprehended they have been led into a

material error. This commiffion the king may grant, although

the ſtatutes 24 & 25 Hen. VIII. before cited declare the fentence

of the delegates definitive ; becauſe the pope as fupreme head by

the canon law uſed to grant fuch commiffion of review ; and

fuch authority, as the pope heretofore exerted, is now annexed to

thecrown by ftatutes 26 Hen . VIII. c. 1. and I Eliz. c . 1. But

it is not matter of right, which the fubject may demand ex de

bito juftitiae ; but merely a matter of favour, and which therefore

is often denied.

9

THESE are now the principal courts of ecclefiaftical jurif

diction ; none of which are allowed to be courts of record : no

more than was another much more formidable juriſdiction, but

now deſervedly annihilated, viz. the court of the king's high

commiffion in caufes ecclefiaftical. This court was erected and

united to the regal power by virtue of the ſtatute 1 Eliz. c. 1 .

inſtead of a larger juriſdiction which had before been exerciſed

under the pope's authority. It was intended to vindicate the

P
4 Inft. 341.

¶ Ibid.

?
4 Inst. 324.

I 2
dignity
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dignity and peace of the church, by reforming, ordering, and

correcting the ecclefiaftical ſtate and perfons, and all manner of

errors, herefies, fchifms, abufes, offences, contempts, and enor

mities. Under the ſhelter of which very general words, means

were found in that and the two fucceeding reigns, to veſt in the

high commiffioners extraordinary and almoſt defpotic powers, of

fining and impriſoning ; which they exerted much beyond the

degree of the offence , itſelf, and frequently over offences by no

means of ſpiritual cognizance. For theſe reaſons this court was

justly aboliſhed by ſtatute 16 Car. I. c. 11. And the weak and

illegal attempt that was made to revive it, during the reign of

king James the fecond, ferved only to haften that infatuated

prince's ruin.

II. NEXT, as to the courts military. The only court of this

kind known to, and eſtabliſhed by, the permanent laws of the

land, is the court of chivalry, formerly held before the lord high

conftable and earl marſhal of England jointly ; but fince the at

tainder of Stafford duke of Buckingham under Henry VIII, and

the confequent extinguiſhment of the office of lord high con

ftable, it hath ufually with refpect to civil matters been held be

fore the earl marſhal only . This court by ſtatute 13 Ric. II . c. 2 .

hath cognizance of contracts and other matters touching deeds

of arms, and war, as well out of the realm as within it. Andfrom

it's fentences an appeal lies immediately to the king in perſon .

This court was in great reputation in the times of pure chivalry,

and afterwards during our connexions with the continent, by the

territories which our princes held in France ; but is now grown

almoſt entirely out of ufe, on account of the feeblenefs of it's

juriſdiction, and want of power to enforce it's judgments ; aś

it can neither fine nor impriſon, not being a court of record ".

III. THE maritime courts, or fuch as have power and jurif

diction to determine all maritime injuries, arifing upon the feas,

• 7 Mod. 127.

·

1 Lev. 230. Show. Parl, Caf. 60.

4 Inft. 125.

or
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or in parts out of the reach of the common law, are only the

court of admiralty, and it's courts of appeal. The court of ad

miralty is held before the lord high admiral of England, or his

deputy, who is called the judge of the court . According to fir

Henry Spelman ", andLambard , it was firſt of all erected by king

Edward the third. It's proceedings are according to the method

of the civil law, like thofe of the ecclefiaftical courts ; upon

which account it is ufually held at the fame place with the fu

perior ecclefiaftical courts, at doctors' commons in London. It

is no court of record, any more than the ſpiritual courts. From

the fentences of the admiralty judge an appeal always lay, in or

dinary courſe, to the king in chancery, as may be collected from

ftatute 25 Hen.VIII. c. 19. which directs the appeal from the

arch-bishop's courts to be determined by perfons named in the

king's commiffion, " like as in caſe of appeal from the admiral

" court." But this is alſo expreffly declared by ſtatute 8 Eliz.

c. 5. which enacts, that upon appeal made to the chancery, the

ſentence definitive of the delegates appointed by commiffion ſhall

be final.

APPEALS from the vice-admiralty courts in America, and our

other plantations and fettlements, may be brought before the

courts of admiralty in England, as being a branch of the admi

ral's jurifdiction, though they may alſo be brought before the

king in council. But in cafe of prize veffels, taken in time of

war, in any part of the world, and condemned in any courts of

admiralty or vice-admiralty as lawful prize, the appeal lies to cer

taincommiffioners ofappeals confifting chieflyofthe privy council,

and not to judges delegates. And this by virtue of divers treaties

with foreign nations ; by which particular courts are eſtabliſhed

in all the maritime countries of Europe for the decifion of this

queſtion, whether lawful prize or not : for this being a quef

tion between ſubjects of different ſtates, it belongs entirely tothe

law of nations, and not to the municipal laws of either country,

to determine it. The original court, to which this queſtion is

* Archeion. 41 .Gloff. 13.

permitted
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permitted in England, is the court of admiralty ; and the court of

appeal is in effect the king's privy council, the members ofwhich

are, in confequence of treaties, commiffioned under the great

feal for this purpoſe. In 1748, for the more ſpeedy determina

tion of appeals, the judges of the courts of Weſtminſter-hall,

though not privy counſellors, were added to the commiffion then

in being. But doubts being conceived concerning the validity of

that commiffion, on account of fuch addition, the fame was con

firmed by ſtatute 22 Geo. II . c . 3. with a provifo, that no ſen

tence given under it ſhould be valid, unleſs a majority of the

commiffioners preſent were actually privy counſellors. But this

did not, I apprehend, extend to any future commiffions and

ſuch an addition became indeed wholly unneceffary in the courſe

of the war which commenced in 1756 ; fince, during the whole

of that war, the commiffion of appeals was regularly attended

and all it's decifions conducted by a judge, whoſe maſterly ac

quaintance with the law of nations was known and revered by

every ſtate in Europe .

y See the fentiments of the prefident

Montefquieu, and M. Vattel (a fubject of

the king of Pruffia ) on the anſwer tranf

mitted bythe English court to his Pruſſian

majefty's Expofition des motifs,&c. A.D.1753 .

(Montefquieu's letters. 5 Mar. 1753. Vat

tel's droit de gens. L. 2. 6. 7. §. 84.)
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CHAPTER THE SIX T H.

OF COURTS OF A SPECIAL JURISDICTION.

IN

N the two preceding chapters we have confidered the ſeveral

courts, whofe juriſdiction is public and general ; and which

are fo contrived that fome or other of them may adminiſter re

drefs to every poffible injury that can arife in the kingdom at

large. There yet remain certain others, whofe jurifdiction is

private and ſpecial, confined to particular ſpots, or inſtituted only

to redreſs particular injuries. Theſe are

I. THE foreſt courts, inftituted for the government of the

king's foreſts in different parts of the kingdom, and for the pu

niſhment of all injuries done to the king's deer or venison, to the

vert or greenfwerd, and to the covert in which fuch deer are

lodged. Theſe are the courts of attachments, of regard, of fwein

mote, and of justice-feat. 1. The court of attachments, wood-mote,

or forty days court, is to be held before the verderors of the fo

reſt once in every forty days ; and is inſtituted to enquire into

all offenders againſt vert and veniſon : who may be attached by

their bodies, if taken with the mainour (or mainoeuvre, a manu)

that is, in the very act of killing venifon or ſtealing wood, or

preparing fo to do, or by freſh and immediate purſuit after the

act is done ; elfe they muſt be attached by their goods. And

in this forty days court the forefters or keepers are to bring in

⚫ Carth. 79.
Cart. de foreft. 9 Hen. III. c.8.

4 Inft. 289.

their
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their attachments, or prefentments de viridi et venatione ; and the

verderors are to receive the fame, and to enroll them, and to

certify them under their feals to the court of juftice-ſeat, or

fweinmote for this court can only enquire of, but not convict

offenders. 2. The court of regard, or ſurvey of dogs, is to be

holden every third year for the lawing or expeditation of maſtiffs,

which is done by cutting off the claws of the forefeet, to pre

vent them from running after deer . No other dogs but maſtiffs

are to be thus lawed or expeditated, for none other were per

mitted to be kept within the precincts of the foreft ; it being

ſuppoſed that the keeping of theſe, and theſe only, was necef

fary for the defence of a man's houſe . 3. The court offwein

mote is to be holden before the verderors, as judges, by the ſteward

of the ſweinmote thrice in every year , the fweins or freeholders

within the foreſt compofing the jury. The principal jurifdiction

of this court is, firft, to enquire into the oppreffions and grievan

ces committed by the officers of the foreft ; " de fuper-oneratione

"foreftariorum, et aliorum miniftrorum foreftae ; et de eorum oppref

"fionibus populo regis illatis :" and, fecondly, to receive and try

prefentments certified from the court of attachments againſt offen

ces in vert and venifon " . And this court may not only enquire,

but convict alfo, which conviction fhall be certified to the court

of juſtice-feat under the feals of the jury; for this court cannot

proceed to judgment . But the principal court is, 4. The court

of juftice-feat, which is held before the chief juſtice in eyre, or

chief itinerant judge, capitalis juftitiarius in itinere, or his depu

ty; to hear and determine all trefpaffes within the foreft, and all

claims of franchiſes, liberties, and privileges, and all pleas and

cauſes whatfoever therein arifing . It may alfo proceed to try

prefentments in the inferior courts of the forefts, and to give

judgment upon convictions of the fweinmote. And the chief

juſtice may therefore after prefentment made or indictment found,

1

Cart. de foreft. c. 16.

e Ibid. c. 6.

f 4 Inft. 308.

Cart de foreft. c. 8;

•

Stat. 34

i 4 Inft. 289.

Inft. 291.
4

Edw. I. c. I.

but

1
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but not before ', iffue his warrant to the officers of the foreft to

apprehend the offenders. It may be held every third year ;

and forty days notice ought to be given of it's fitting. This court

may fine and impriſon for offences within the foreft ", it being

a court of record : and therefore a writ of error lies from hence

to the court of king's bench, to rectify and redreſs any mal-ad

miniſtrations of juftice " ; or the chief juftice in eyre may ad

journ any matter of law into the court of king's bench . Theſe

juftices in eyre were inftituted by king Henry II , A. D. 1184 ' ;

and their courts were formerly very regularly held but the laſt

court of juſtice feat of any note was that holden in the reign of

Charles I, before the earl of Holland ; the rigorous proceedings

at which are reported by fir William Jones. After the reftora

tion another was held, pro forma only, before the earl of Ox

ford ; but fince the aera of the revolution in 1688, the foreft

laws have fallen into total difufe, to the great advantage of the

fubject.

II. A SECOND fpecies of private courts, is that of commif

fioners offewers. This is a temporary tribunal, erected by vir

tue of a commiffion under the great feal ; which formerly uſed

to be granted pro re nata at the pleaſure of the crown ', but now

at the difcretion and nomination of the lord chancellor, lord

treaſurer, and chief juſtices, purſuant to the ſtatute 23 Hen. VIII .

c. 5. Their juriſdiction is to overlook the repairs of fea banks

and feawalls ; and the cleanſing of rivers, public ftreams, ditches

and other conduits, whereby any waters are carried off : and is

confined to fuch county, or particular diſtrict as the commiffion

fhall expreffly name. The commiffioners are a court of record,

and may fine and impriſon for contempts ' ; and in the execution

of their duty may proceed by jury, or upon their own view, and

may take order for the removal of any annoyances, or the ſafe

1 Stat. 1 Edw. III. c. 8. 7 Ric. II. c. 4.

331

4
Inft. 313.

Ibid. 297.

• Ibid. 295.

VOL. III.

P Hoveden.

North's life of lord Guilford. 45 .

r F. N. B. 113.

I Sid. 145.
S

K guard
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guard and confervation of the fewers within their commiffion,

either according to the laws and cuſtoms of Romney-marſh ', or

otherwife at their own difcretion. They may alſo affefs fuch rates,

or fcots, upon the owners of lands within their diſtrict, as they

ſhall judge neceffary : and, if any perſon refuſes to pay them,

the commiffioners may levy the fame by diſtreſs of his goods and

chattels ; or they may, by ftatute 23 Hen. VIII . c. 5. fell his

freehold lands (and by the 7 Ann. c. 10. his copyhold alſo) in

order to pay fuch fcots or affeffments. But their conduct is un

der the control of the court of king's bench, which will pre

vent or puniſh any illegal or tyrannical proceedings ". And yet

in the reign of king James I , ( 8 Nov. 1616. ) the privy council

took upon them to order, that no action or complaint ſhould be

profecuted againſt the commiffioners, unleſs before that board ;

and committed ſeveral to priſon who had brought ſuch actions at

common law, till they ſhould releaſe the ſame : and one of the

reaſons for diſcharging fir Edward Coke from his office of lord

chiefjuſtice was for countenancing thoſe proceedings . The pre

tence for which arbitrary meaſures was no other than the tyrant's

plea ", of the neceffity of unlimited powers in works of evident

utility to the public, " the fupreme reaſon above all reaſons, which

" is the ſalvation of the king's lands and people." But now it

is clearly held, that this (as well as all other inferior jurifdictions)

is fubject to the difcretionary coercion of his majeſty's court of

king's bench .

III. The court of policies of afſurance; when fubfiſting, is ,

erected in purſuance of the ſtatute 43 Eliz . c. 12. which recites

the immemorial uſage of policies of affurance, " by means whereof

"it cometh to pafs, upon the lofs or periſhing of any ſhip, there

Romney-marsh in the county of Kent,

a tract containing 24000 acres, is governed

by certain antient and equitable laws of

fewers, compofed by Henry de Bathe, a

venerable judge in the reign of king Henry

the third ; from which laws all commiffion

ers of fewers in England may receive light

and direction. (4 Inft. 276.)

■ Cro. Jac. 336.

▾ Moor. 825, 826. See pag . 54.

w Milt. parad. loft. iv. 393 .

¡Ventr. 66. Salk. 146 .

" followeth
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" followeth not the undoing of any man, but the lofs lighteth

"rather eaſily upon many than heavily upon few, and rather

"" upon them that adventure not, than upon thoſe that do adven

" ture ; whereby all merchants, eſpecially thoſe of the younger

" fort, are allured to venture more willingly and more freely : and

" that heretofore fuch affurers had uſed to ſtand ſo juſtly and

preciſely upon their credits, as few or no controverfies had

"arifen thereupon ; and if any had grown, the fame had from

" time to time been ended and ordered by certain grave and dif

" creet merchants appointed by the lord mayor of the city of

" London ; as men by reafon of their experience fitteft to un

"derſtand and ſpeedily decide thoſe cauſes :" but that of late

years divers perfons had withdrawn themſelves from that courſe

of arbitration, and had driven the affured to bring ſeparate ac

tions at law againſt each affurer : it therefore enables the lord

chancellor yearly to grant a ſtanding commiffion to the judge of

the admiralty, the recorder of London, two doctors of the civil

law, two common lawyers, and eight merchants ; any three of

which, one being a civilian or a barriſter, are thereby and bythe

ftatute 13 & 14 Car. II . c. 23. empowered to determine in a fum

mary way all caufes concerning policies of affurance in London,

with an appeal (by way of bill) to the court of chancery. But the

juriſdiction being fomewhat defective, as extending only to Lon

don, and to no other affurances but thofe on merchandize , and

to fuits brought by the affured only and not by the inſurers ,

no ſuch commiffion has of late years iffued : but inſurance cauſes

are now uſually determined by the verdict of a jury of merchants,

and the opinion of the judges in cafe of any legal doubts ;

whereby the decifion is more ſpeedy, fatisfactory, and final :

though it is to be wiſhed, that ſome of the parliamentary powers

inveſted in theſe commiffioners, eſpecially for the examination of

witneſſes, either beyond the feas or fpeedily going out of the

kingdom , could at prefent be adopted by the courts of Weſt

minſter-hall, without requiring the confent of parties .

a Stat. 13 & 14 Car. II . c . 22. § . 3 & 4.

IV. THE

* Styl. 166.

z 1 Show. 396.

K 2
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IV. THE Court of the marshalsea, and the palace court atWeſt

minſter, though two diftinct courts, are frequently confounded

together. The former was originally holden before the ſteward

and marshal of the king's houſe, and was inftituted to adminif

ter juſtice between the king's domeſtic ſervants, that they might

not be drawn into other courts, and thereby the king loſe their

ſervice . It was formerly held in, though not a part of, the aula

regis ; and, when that was fubdivided, remained a diſtinct ju

riſdiction : holding plea of all trefpaffes committed within the

verge of the court, where only one of the parties is in the king's

domeſtic ſervice (in which cafe the inqueſt ſhall be taken by a

jury of the country), and of all debts, contracts and covenants,

where both ofthe contracting parties belong to the royal houſhold ;

and then the inqueft ſhall be compofed of men of the houfhold

only . By the ſtatute of 13 Ric . II . ft.1 . c. 3. (in affirmance ofthe

common law ) the verge of the court in this refpect extends for

twelve miles round the king's place of refidence . And, as this

tribunal was never ſubject to the juriſdiction of the chief jufti

ciary, no writ of error lay from it (though a court of record) to

the king's bench, but only to parliament , till the ſtatutes of

5 Edw. III . c . 2. and 10 Edw. III . ft . 2. c . 3. which allowed fuch

writ of error before the king in his place. But this court being

ambulatory, and obliged to follow the king in all his progreſſes,

fo that by the removal of the houſhold, actions were frequently

diſcontinued , and doubts having ariſen as to the extent of it's

jurifdiction ', king Charles I in the fixth year of his reign by his

letters patent erected a new court of record, called the curiapa

latii or palace court, to be held before the ſteward of the houfhold

b
1 Bulftr. 211.

·

Flet. 1.2 . c. 2.

• Artic. fup. cart. 28 Edw. I. c. 3. Stat .

5
Edw. III. c. 2. 10Edw. III. ft. 2. c . 2.

2 Inft. 548.

f
Bythe antient Saxon conſtitution, the

pax regia, or privilege of the king's pa

Jace, extended from his palace gate to the

diftance of three miles, three furlongs, three

acres, nine feet, nine palms, and nine bar

ley corns ; as appears from a fragment of

the textus Roffenfis cited in Dr Hickes's dif

fertat. epiftol. 114.

g 1 Bulftr. 211. 10 Rep. 79.

F. N. B. 241. 2 Inft . 548.

I Bulftr. 208.

and
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and knight marſhal, and the ſteward of the court, or his de

puty ; with juriſdiction to hold plea of all manner of perſonal

actions whatſoever, which ſhall ariſe between any parties within

twelve miles of his majeſty's palace at Whitehall . The court

is now held once a week, together with the antient court of mar

ſhalfea, in the borough of Southwark and a writ of error lies

from thence to the court of king's bench. But, if the cauſe is

of any confiderable confequence, it is ufually removed on it's firſt

commencement , together with the cuftody of the defendant ,

either into the king's bench or common pleas by a writ of ha

beas corpus cum caufa : and the inferior buſineſs of the court hath

of late years been much reduced, by the new courts of conſcience

erected in the environs of London ; in confideration of which

the four counſel belonging to thefe courts had falaries granted

them for their lives by the ftatute 23 Geo. II . c. 27.

V. A FIFTH fpecies of private courts of a limited, though

extenſive, juriſdiction are thofe of the principality ofWales ; which

upon it's thorough reduction, and the fettling of it's polity in

the reign of Henry the eighth ', were erected all over the coun

try ; principally by the ſtatute 34 & 35 Hen .VIII . c . 26. though

much had before been done, and the way prepared by the ſtatute

of Wales, 12 Edw. I. and other ſtatutes. By the ſtatute of Henry

the eighth before-mentioned, courts-baron, hundred, and county

courts are there eſtabliſhed as in England. A feffions is alſo to be

held twice in every year in each county, by judges appointed by

the king, to be called the great feffions of Wales : in which all

pleas of real and perfonal actions fhall be held, with the fame.

form of proceſs and in as ample a manner as in the court of com

mon pleas at Weſtminſter : and writs of error ſhall lie from judg

ments therein (it being a court of record) to the court of king's

bench at Weſtminſter. But the ordinary original writs or proceſs

of the king's courts at Weſtminſter do not run into the principa

lity of Wales "; though process of execution does ": as do alfo all

k
1 Sid. 180. Salk. 439.

See vol. I. introd. § . 4.

m 2 Roll. Rep. 141 .

*
2 Bulftr. 156. 2 Saund. 193. Raym.206.

prero
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prerogative writs, as writs of certiorari, mandamus, and the like .

And even in caufes between fubject and fubject, to prevent injuf

tice through family factions and prejudices, it is held lawful ( in

caufes of freehold at leaſt, if not in all others) to bring an ac

tion in the Engliſh courts, and try the fame in the next Engliſh

county adjoining to that part of Wales where the cauſe arifes P.

VI. THE Court of the duchy chamber of Lancaſter is another

ſpecial jurifdiction, held before the chancellor of the duchy or

his deputy, concerning all matters of equity relating to lands

holden of the king in right of the duchy of Lancaſter : which

is a thing very diftinct from the county palatine, and comprizes

much territory which lies at a vaſt diſtance from it ; as particu

larly a very large diſtrict within the city of Weſtminſter. The

proceedings in this court are the fame as on the equity fide in the

courts of exchequer and chancery ' ; fo that it ſeems not to be a

court of record : and indeed it has been holden that thoſe courts

have a concurrent jurifdiction with the duchy court, and may

take cognizance of the fame cauſes .

VII. ANOTHER fpecies of private courts, which are of a li

mited local juriſdiction , and have at the ſame time an excluſive

cognizance of pleas, in matters both of law and equity' , are thoſe

which appertain to the counties palatine of Cheſter, Lancaſter,

and Durham, and the royal franchiſe of Ely ". In all theſe, as

in the principality of Wales, the king's ordinary writs, ifſuing

under the great feal out of chancery, do not run ; that is, they

are of no force . For, as originally all jura regalia were granted to

the lords of theſe counties palatine, they had of courſe the fole

adminiſtration of juſtice, by their own judges appointed bythem

ſelves and not by the crown. It would therefore be incongruous

for the king to fend his writ to direct the judge of another's court

• Cro. Jac. 484.

Vaugh. 413. Hardr. 66 .

Hob. 77. 2 Lev. 24.

4 Inft. 206 .
r

S

1 Chan. Rep. 55. Toth. 145. Hardr.

171.

t
4 Inft. 213. 218 .

u See vol . I. introd . § . 4.

Finch. R. 452.

in
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in what manner to adminifter juftice between the fuitors . But,

when the privileges of thefe counties palatine and franchiſes were

abridged by ftatute 27 Hen. VIII. c . 24. it was alfo enacted, that

all writs and procefs fhould be made in the king's name, but

hould be tefte'd or witneffed in the name of the owner of the

franchife. Wherefore all writs, whereon actions are founded, and

which have current authority here, must be under the feal ofthe

refpective franchiſes ; the two former of which are now annexed

to the crown, and the two latter under the government of their

feveral biſhops. And the judges of affife, who fit therein, fit

by virtue of a ſpecial commiffion from the owners of the ſeveral

franchiſes, and under the feal thereof; and not by the ufual

commiffion under the great feal of England . Hither alſo maybe

referred the courts of the cinque ports, or five moft important ha

vens, as they formerly were eſteemed, in the kingdom ; viz.

Dover, Sandwich, Romney, Haſtings, and Hythe ; to which

Winchelſey and Rye have been fince added : which have alſo fi

milar franchiſes in many refpects " with the counties palatine, and

particularly an exclufive jurfdiction (before the mayor and jurats

of the ports) in which exclufive jurifdiction the king's ordinary

writ does not run. A writ of error lies from the mayor and ju

rats of each port to the lord warden of the cinque ports, in his

court of Shepway ; and from the court of Shepway to the king's

bench *. And fo too a writ of error lies from all the other jurif

dictions to the ſame fupreme court of judicature , as an enfign

offuperiority referved to the crown at the original creation of the

franchiſes. And all prerogative writs (as thofe of habeas corpus,

prohibition, certiorari, and mandamus) may iffue for the fame rea

fon to all theſe exempt jurifdictions ' ; becauſe the privilege,

that the king's writ runs not, muſt be intended between party

and party, for there can be no fuch privilege againſt the king".

W
1 Sid. 166.

* Jenk. 71. Dyverfyte des courts. t. bank le 4 Inft. 38. 214. 218 .

roy. I Sid. 356. 1 Sid. 92.

• Cro. Jac. 543.

y Bro. Abr. t . error. 74. 101. Davis . 62.
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VIII. THE ftannary courts in Devonshire and Cornwall for

the adminiſtration of juſtice among the tinners therein, are alſo

courts of record, but of the fame private and exclufive nature.

They are held before the lord warden and his ſubſtitutes, in vir

tue of a privilege granted to the workers in the tinmines there,

to fue and be fued only in their own courts, that they may not

be drawn from their buſineſs which is highly profitable to the

public, by attending their lawſuits in other courts . The privi

leges of the tinners are confirmed by a charter, 33 Edw. I. and

fully expounded by a private ſtatute, 50 Edw. III. which has

fince been explained by a public act, 16 Car. I. c. 15. What

relates to our preſent purpoſe is only this : that all tinners and

labourers in and about the ftannaries fhall, during the time of

their working therein bona fide, be privileged from fuits in other

courts, and be only impleaded in the ftannary courts in all mat

ters, excepting pleas of land, life, and member. No writ of er

ror lies from hence to any court in Weſtminſter-hall ; as was

agreed by all the judges ' in 4 Jac. I. But an appeal lies from

the fteward of the court to the under-warden ; and from him to

the lord-warden ; and thence to the privy council of the prince

of Wales, as duke of Cornwall , when he hath had livery or

inveftiture of the fame . And from thence the appeal lies to the

king himſelf, in the laſt reſort³.

b

IX. THE ſeveral courts within the city of London", and

other cities, boroughs, and corporations throughout the kingdom,

held by preſcription, charter, or act of parliament, are alſo of

the fame private and limited ſpecies. It would exceed the defign

d 4 Inft. 231 .

e Ibid. 230.

f

Inft. 232.
4

See this at length in 4 Inft . 232.

3 Bulftr. 183.

Doderidge hift. of Cornw . 94.

The chief of thoſe in London are the

fheriffs courts, holden before their ſteward or

judge ; from which a writ of error lies to

the court of buftings, before the mayor, re

corder, and ſheriffs ; and from thence to

juſtices appointed by the king's commiffion,

who ufed to fit in the church of St Martin

le grand. (F.N.B.32 .) And from the judg

ment of thoſe juſtices a writ of error lies

immediately to the houſe of lords.

and

H
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and compaſs of our preſent enquiries, if I were to enter into a

particular detail of theſe, and to examine the nature and extent

of their ſeveral juriſdictions . It may in general be ſufficient to

fay ; that they aroſe originally from the favour of the crown to

thoſe particular diſtricts, wherein we find them erected, upon

the fame principle that hundred-courts, and the like, were eſta

bliſhed ; for the convenience of the inhabitants, that they might

profecute their fuits, and receive juſtice at home : that, for the

moft part, the courts at Weſtminſter-hall have a concurrent ju

riſdiction with theſe, or elſe a ſuper-intendency over them ' : and

that the proceedings, in theſe ſpecial courts ought to be accord

ing to the courſe of the common law, unleſs otherwiſe ordered

by parliament ; for though the king may erect new courts, yet

he cannot alter the eſtabliſhed courfe of law.

BUT there is one fpecies of courts, conſtituted by act of par

liament, in the city of London and other trading and populous

diſtricts, which in it's proceedings fo varies from the courſe of the

common law, that it may deſerve a more particular confideration .

I mean the courts of requeſts, or courts of conſcience, for the

recovery of ſmall debts . The firſt of theſe was eſtabliſhed in

London, fo early as the reign of Henry the eighth, by an act of

their common council ; which however was certainly infufficient

for that purpoſe and illegal, till confirmed by ſtatute 3 Jac. I.

c. 15. which has fince been explained and amended by ſtatute

14 Geo. II. c. 10. The conftitution is this : two aldermen, and

four commoners, fit twice a week to hear all caufes of debt not

exceeding the value of forty fhillings ; which they examine in a

fummary way, by the oath of the parties or other witneſſes, and

make fuch order therein as is confonant to equity and good con

ſcience. The time and expence of obtaining this fummary re

drefs are very inconfiderable, which make it a great benefit to

trade ; and thereupon divers trading towns and other diſtricts

have, within theſe few years laft paſt, obtained acts of parlia

ment, for eſtabliſhing in them courts of confcience upon nearly

VOL. III. the

Salk. 144. 263 .

L
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the ſame plan. The firſt of which was that for Southwark by

ſtatute 22 Geo. II . c. 47. which has fince been followed by very

many others .

THE anxious defire, that has been fhewn to obtain theſe ſeve

ral acts, proves clearly that the nation in general is truly ſenſible

of the great inconvenience, arifing from the diſuſe of the antient

county and hundred-courts ; wherein cauſes of this ſmall value

were always formerly decided, with very little trouble and expenſe

to the parties. But it is to be feared, that the general remedy

which of late hath been principally applied to this inconvenience,

(the erecting theſe new jurifdictions) may itſelf be attended in time

with very ill confequences : as the method of proceeding therein

is entirely in derogation of the common law ; as their large difcre

tionary powers create a petty tyranny in a ſet of ſtanding com

miffioners ; and as the difufe of the trial by jury may tend to ef

trange the minds of the people from that valuable prerogative

of Engliſhmen, which has already been more than fufficiently

excluded in many inftances. How much rather is it to be wiſhed,

that the proceedings in the county and hundred-courts could

again be revived, without burthening the freeholders with too

frequent and tedious attendances, but at the ſame time removing

the delays that have infenfibly crept into their proceedings, and

the power that either party have of transferring at pleaſure their

fuits to the courts at Weſtminſter ! And we may with fatisfac

tion obferve, that this experiment has been actually tried, and

has fucceeded in the populous county of Middleſex ; which might

ſerve as an example for others. For by ftatute 23 Geo. II. c. 33.

it is enacted, 1. That a special county court ſhall be held, at

leaſt once a month in every hundred of the county of Middle

fex, by the county clerk. 2. That twelve freeholders of that

J

* As for Westminster, and the Tower

Hamlets; 23 Geo. II. Lincoln ; 24 Geo. II .

Birmingham, St Albans, Liverpool, and Can

terbury ; 25 Geo. II . Sheffield ; 29 Geo. II.

Brixton, and Yarmouth ; 31 Geo. II. High

Peak, Derbyshire ; 33 Geo. II. Bradford,

Melksham, and Whorlsdown ; 3 Geo . III .

Dancafter and Kirkby in Kendal ; 4 Geo. III.

and certain hundreds in Kent and Wilts ;

5 Geo. III.

hundred,
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hundred, qualified to ſerve on juries, and ſtruck by the ſheriff,

ſhall be ſummoned to appear at ſuch court by rotation ; ſo as

none ſhall be fummoned oftener than once a year. 3. That

in all cauſes, not exceeding the value of forty fhillings, the

county clerk and twelve fuitors ſhall proceed in a ſummary way,

examining the parties and witneffes on oath, without the formal

proceſs antiently ufed ; and fhall make fuch order therein as they

fhall judge agreeable to confcience . 4. That no plaints ſhall be

removed out of this court, by any proceſs whatſoever ; but the

determination herein fhall be final. 5. That if any action be

brought in any of the ſuperior courts againſt a perſon refident in

Middleſex, for a debt or contract, upon the trial whereof the

jury ſhall find leſs than 40s. damages, the plaintiff ſhall recover

no coſts, but ſhall pay the defendant double cofts ; unleſs upon

fome ſpecial circumftances, to be certified by the judge who

tried it. 6. Laſtly, a table of very moderate fees is preſcribed

and fet down in the act ; which are not to be exceeded upon any

account whatſoever. This is a plan entirely agreeable to the con

ſtitution and genius of the nation : calculated to prevent a mul

titude of vexatious actions in the fuperior courts, and at the ſame

time to give honeft creditors an opportunity of recovering ſmall

fums ; which now they are frequently deterred from by the ex

penſe of a ſuit at law : a plan which, in fhort, wants only to be

generally known, in order to it's univerſal reception.

X. THERE is yet another fpecies of private courts, which I

muſt not pass over in filence : viz. the chancellor's courts in the

two univerfities of England. Which two learned bodies enjoy

the fole jurifdiction, in exclufion of the king's courts, over all

civil actions and ſuits whatſoever, where a ſcholar or privileged

perfon is one of the parties ; excepting in fuch cafes where the

right of freehold is concerned. And theſe by the univerſity char

ter they are at liberty to try and determine, either according to

the common law of the land, or according to their own local

cuſtoms, at their diſcretion : which has generally led them to

L 2
carry
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carry on their proceſs in a courſe much conformed to the civil

law, for reaſons fufficiently explained in a former volume '.

THESE privileges were granted, that the ſtudents might not

be diſtracted from their ſtudies by legal procefs from diſtant courts,

and other forenfic avocations. And privileges of this kind are of

very high antiquity, being generally enjoyed by all foreign uni

verfities as well as our own, in confequence (I apprehend) of a

conſtitution of the emperor Frederick, A. D. 1158 " . But as to

England in particular, the oldeſt charter that I have ſeen, con

taining this grant to the univerſity of Oxford was 28 Hen. III.

A. D. 1244. And the ſame privileges were confirmed and en

larged by almoſt every fucceeding prince, down to king Henry

the eighth ; in the fourteenth year of whofe reign the largeſt and

moſt extenſive charter of all was granted . One fimilar to which

was afterwards granted to Cambridge in the third year of queen

Elizabeth. But yet, notwithſtanding theſe charters, the privi

leges granted therein, of proceeding in a courfe different from

the law of the land, were of ſo high a nature, that they were

held to be invalid ; for though the king might erect new courts,

yet he could not alter the courſe of law by his letters patent.

Therefore in the reign of queen Elizabeth an act of parliament

was obtained ", confirming all the charters of the two univerfi

ties, and thoſe of 14 Hen . VIII. and 3. Eliz. by name. Which

bleffed act, as fir Edward Coke intitles it °, eſtabliſhed this high

privilege without any doubt or oppofition : or, as fir Matthew

Hale very fully expreffes the fenfe of the common law and the

operation of the act of parliament, " although king Henry the

" eighth, 14 A. R. fui, granted to the univerſity a liberal char

"ter, to proceed according to the ufe of the univerfity ; viz. by

"a courfe much conformed to the civil law ; yet that charter

"had not been fufficient to have warranted fuch proceedings

1 Vol. I. introd. §. 1 .

m Cod. 4. tit. 13.

i3 Eliz . c . 29 .
A

0 4 Inf. 227.

P Jenk. Cent. 2. pl. 88. Cent. 3. pl. 33 .

Godbolt. 201 .Hardr.
504.

Hift. C. L. 33 .

" without
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"without the help of an act of parliament. And therefore in

"13 Eliz. an act paffed, whereby that charter was in effect

" enacted ; and it is thereby that at this day they have a kind

"of civil law procedure, even in matters that are of themſelves

"of common law cognizance, where either of the parties is

privileged."

66

THIS privilege, fo far as it relates to civil cauſes, is exerciſed

at Oxford in the chancellor's court ; the judge of which is the

vice-chancellor, his deputy, or affeffor. From his fentence an

appeal lies to delegates appointed by the congregation ; from

thence to other delegates of the houſe of convocation ; and if

they all three concur in the ſame ſentence it is final, at leaſt by

the ſtatutes of the univerſity ' , according to the rule of the civil

law . But, if there be any diſcordance or variation in any of the

three ſentences, an appeal lies in the laſt reſort to judges delega

tes appointed by the crown under the great feal in chancery..

I HAVE now gone through the ſeveral ſpecies of private, or

ſpecial courts, of the greateſt note in the kingdom, inſtituted

for the local redreſs of private wrongs ; and muſt, in the cloſe

of all, make one general obfervation from fir Edward Coke :

that theſe particular jurifdictions, derogating from the general

juriſdiction ofthe courts of common law, are ever taken ſtrictly,

and cannot be extended farther that the expreſs letter of their

privileges will most explicitely warrant.

t z Inft. 548.
* Tit. 21. §. 19.

$ Cod. 7: 70.1.
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OF

CHAPTER THE SEVEN T H.

THE COGNIZANCE OF PRIVATE

WRONGS.

W

E are now to proceed to the cognizance of private wrongs ;

that is, to confider in which of the vaſt variety of courts,

mentioned in the three preceding chapters, every poffible injury

that can be offered to a man's perfon or property is certain of

meeting with redreſs.

THE authority of the ſeveral courts of private and ſpecial ju

rifdiction, or of what wrongs fuch courts have cognizance, was

neceffarilyremarked as thoſe reſpective tribunals were enumerated ;

and therefore need not be here again repeated : which will con

fine our preſent enquiry to the cognizance of civil injuries in the

ſeveral courts of public or general jurifdiction . And the order,

in which I ſhall purſue this enquiry, will be by ſhewing ; 1. What

actions may be brought, or what injuries remedied, in the eccle

fiaftical courts. 2. What in the military. 3. What in the ma

ritime. And 4. What in the courts of common law.

AN D, with regard to the three firſt of theſe particulars, I

muſt beg leave not fo much to confider what hath at any time

been claimed or pretended to belong to their juriſdiction, by the

officers and judges of thoſe reſpective courts ; but what the com

mon law allows and permits to be fo. For thefe eccentrical tri

bunals
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bunals (which are principally guided by the rules of the imperial

and canon laws) as they fubfift and are admitted in England, not

by any right of their own , but upon bare fufferance and tolera

tion from the municipal laws, muſt have recourfe to the laws of

that country wherein they are thus adopted, to be informed how

far their juriſdiction extends, or what cauſes are permitted, and

what forbidden, to be diſcuſſed or drawn in queſtion before them.

It matters not therefore what the pandects of Juſtinian, or the

decretals of Gregory have ordained . They are here of no more

intrinſic authority than the laws of Solon and Lycurgus : curious

perhaps for their antiquity, refpectable for their equity, and fre

quently of admirable uſe in illuftrating a point of hiſtory. Nor

is it at all material in what light other nations may confider this

matter of juriſdiction . Every nation muſt and will abide by it's

own municipal laws ; which various accidents confpire to render

different in almoſt every country in Europe. We permit fome

kind of fuits to be of ecclefiaftical cognizance, which other na

tions have referred entirely to the temporal courts ; as concerning

wills and fucceffions to inteftates ' chattels : and perhaps we may,

in our turn, prohibit them from interfering in fome controverfies,

which on the continent may be looked upon as merely ſpiritual.

In ſhort, the common law of England is the one uniform rule

to determine the jurifdiction of courts : and, if any tribunals

whatſoever attempt to exceed the limits ſo preſcribed them, the

king's courts of common law may and do prohibit them ; and

in fome caſes puniſh their judges b.

HAVING premifed this general caution, I proceed now to

confider

I. THE wrongs or injuries cognizable by the ecclefiaftical

courts. I mean ſuch as are offered to private perfons or indivi

duals ; which are cognizable by the ecclefiaftical court, not for

reformation of the offender himſelf or party injuring (pro falute

animae, as immoralities in general are, when unconnected with

a See Vol. I. introd . §. I. Hal. Hift. C. L. c. 2.

private:
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private injuries ) but fuch as are there to be profecuted for the

fake of the party injured, to make him a fatisfaction and redreſs

for the damage which he has ſuſtained . And theſe I ſhall reduce

under three general heads ; of cauſes pecuniary, cauſes matrimo

nial, and cauſes teftamentary.

1. PECUNIARY cauſes, cognizable in the eccleſiaſtical courts,

are fuch as ariſe either from the withholding ecclefiaftical dues,

or the doing or neglecting fome act relating to the church,

whereby fome damage accrues to the plaintiff ; towards obtain

ing a fatisfaction for which he is permitted to inſtitute a ſuit in

the ſpiritual court.

THE principal of theſe is the ſubtraction or withholding of

tithes from the parfon or vicar, whether the former be a clergy

man or a lay appropriator . But herein a diftinction muſt be

taken for the ecclefiaftical courts have no juriſdiction to try the

right of tithes unleſs between ſpiritual perfons ; but in ordinary

cafes, between ſpiritual men and lay men, are only to compel the

payment of them, when the right is not difputed . By the fta

tute or rather writ of circumspecte agatis , it is declared that the

court chriſtian ſhall not be prohibited from holding plea, "fi rec

"tor petat verfus parochianos oblationes et decimas debitas et confue

"tas :" ſo that if any diſpute ariſes whether fuch tithes be due

and accustomed, this cannot be determined in the ecclefiaftical

court, but before the king's courts of the common law ; as fuch

queftion affects the temporal inheritance, and the determination

muſt bind the real property. But where the right does not come

into queftion, but only the fact, whether or no the tithes al

lowed to be due be really fubtracted or withdrawn, this is a tran

fient perfonal injury, for which the remedy may properly be had

in the fpiritual court ; viz. the recovery of the tithes, or their

equivalent. By ſtatute 2 & 3 Edw. VI . c . 13. it is enacted, that

Stat. 32 Hen .VIII . c. 7.

d2 Roll. Abr. 309, 310. Bro. Abr. t .ju

rijdiction. 85.

e2 Inft. 364. 489, 490.
с

f See Barrington's obferv. 120.

8 13 Edw. I. ft. 4.

if

I

1
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if any perſon ſhall carry off his praedial tithes (viz. of corn, hay,

or the like) before the tenth part is duly fet forth, or agreement

is made with the proprietor, or fhall willingly withdraw his tithes

of the fame, or fhall ftop or hinder the proprietor of the tithes.

or his deputy fromviewing or carrying them away ; fuch offend

er fhall pay double the value of the tithes, with cofts, to be re

covered before the ecclefiaftical judge, according to the king's ec

clefiaftical laws. By a former claufe of the fame ftatute, the tre

ble value of the tithes, fo fubtracted or withheld, may be fued

for in the temporal courts, which is equivalent to the double value

to be fued for in the ecclefiaftical . For one may fue for and re

cover in the ecclefiaftical courts the tithes themſelves, or a re

compenfe for them, by the antient law ; to which the fuit for the

double value is fuperadded by the ftatute. But as no fuit lay in

the temporal courts for the fubtraction of tithes themſelves,

therefore the ſtatute gave a treble forfeiture, if fued for there ; in

order to make the courſe of juſtice uniform, by giving the fame

reparation in one court as in the other ". However it now feldom

happens that tithes are fued for at all in the ſpiritual court ; for

if the defendant pleads any cuftom, modus, compofition, or

other matter whereby the right of tithing is called in queſtion,

this takes it out of the jurifdiction of the ecclefiaftical judges :

for the law will not fuffer the exiſtence of fuch a right to be

decided by the ſentence of any fingle, much lefs an ecclefiaftical,

judge ; without the verdict of a jury. But a more fummary

method than either of recovering fmall tithes under the value

of
40 s. is given by ftatute 7 & 8W. III. c. 6. by complaint to

two juſtices of the peace : and, by another ſtatute of the fame

year , the fame remedy is extended to all tithes withheld by

quakers under the value of ten pounds.

ANOTHER pecuniary injury, cognizable in the fpiritual courts,

is the non-payment of other ecclefiaftical dues to the clergy ; as

penfions, mortuaries, compofitions, offerings, and whatſoever

falls under the denomination of furplice-fees, for marriages or

other

h

隘

2 Inft. 250.

VOL. III .

i c. 34.

M
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other miniſterial offices of the church : all which injuries are re

dreffed by a decree for their actual payment. Befides which all

offerings, oblations, and obventions, not exceeding the value of

40 s. may be recovered in a ſummary way, before two juſtices

of the peace . But care must be taken that theſe are real and

not imaginary dues ; for, if they be contrary to the common law,

a prohibition will iffue out of the temporal courts to ſtop all ſuits

concerning them. As where a fee was demanded by the miniſter.

of the pariſh for the baptiſm of a child, which was adminiſtred

in another place ; this, however authorized by the canon, is

contrary to common right : for of common right no fee is due

to the miniſter even for performing ſuch branches of his duty,

and it can only be fupported by a ſpecial cuftom '; but no cuſtom,

can ſupport the demand of a fee without performing them at all.

FOR fees alfo, fettled and acknowleged to be due to the offi

cers of the ecclefiaftical courts, a fuit will lie therein ; but not if

the right of the fees is at all difputable ; for then it muſt be de

cided at the common law". It is alſo faid, that if a curate be li

cenced, and his falary appointed by the biſhop, and he be not

paid, the curate hath a remedy in the ecclefiaftical court " : but,

if he be not licenced, or hath no fuch falary appointed, or hath

made a ſpecial agreement with the rector, he muſt fue for a ſa

tisfaction at common law ; either by proving ſuch ſpecial agree

ment, or elſe by leaving it to a jury to give damages upon a

quantum meruit, that is, in confideration of what he reaſonably

deſerved in proportion to the fervice performed.

iStat. 7 & 8 W. III. c. 6.

* Salk. 332.

Ibid. 334. Lord Raym. 450. 1558 .

Fitzg. 55.

UNDER this head of pecuniary injuries may alſo be reduced

the feveral matters of fpoliation, dilapidations, and neglect of

repairing the church and things thereunto belonging ; for which

a fatisfaction may be fued for in the ecclefiaftical court.

m

A

J

1 Ventr. 165.

1 Burn. eccl. law. 438.

• 1 Freem. 70.
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SPOLIATION is an injury done by one clerk or incumbent

to another, in taking the fruits of his benefice without any right

thereunto, but under a pretended title . It is remedied by a de

cree to account for the profits fo taken . This injury, when the

jus patronatus or right of advowfon doth not come in debate, is

cognizable in the ſpiritual court : as if a patron firſt preſents A

to a benefice, who is inftituted and inducted thereto ; and then,

upon pretence of a vacancy, the fame patron prefents B to the

ſame living, and he alſo obtains inftitution and induction . Now

if A difputes the fact of the vacancy, then that clerk who is

kept out of the profits of the living, whichever it be, may fue

the other in the ſpiritual court for fpoliation, or taking the pro

fits of his benefice. And it ſhall there be tried, whether the li

ving were, or were not, vacant ; upon which the validity of the

ſecond clerk's pretenfions muft depend P. But if the right of

patronage comes at all into difpute, as if one patron preſented

A, and another patron preſented B, there the ecclefiaftical court

hath no cognizance, provided the tithes fued for amount to a

fourth part of the value of the living, but may be prohibited at

the inſtance of the patron by the king's writ of indicavit . So

alſo if a clerk, without any colour of title, ejects another from

his parfonage, this injury muſt be redreffed in the temporal courts :

for it depends upon no queſtion determinable by the ſpiritual law,

(as plurality of benefices or no plurality, vacancy or no vacancy)

but is merely a civil injury.

FOR dilapidations, which are a kind of ecclefiaftical waſte,

either voluntary, by pulling down ; or permiffive, by ſuffering

the chancel, parfonage-houſe, and other buildings thereunto be

longing, to decay ; an action alfo lies, either in the ſpiritual

court bythe canon law, or in the courts of common law ': and it

may be brought by the fucceffor against the predeceffor, if living,

or, if dead, then againſt his executors. By ftatute 13 Eliz . c.10.

P F. N. B. 36.

¶ Circumfpecte agatis ; 13 Edw. I. ft. 4.

Artic. Cleri. 9 Edw. II . c. 2. F. N. B. 45.

* Cart. 224. 3 Lev. 268.
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ifany ſpiritual perfon makes over or alienates his goods with in

tent to defeat his fucceffors of their remedy for dilapidations, the

fucceffor fhall have fuch remedy againſt the alienee, in the ec

cleſiaſtical court, as if he were the executor of his predeceffor.

And by ſtatute 14 Eliz. c. 11. all money recovered for dilapida

tions ſhall within two years be employed upon the buildings, in

reſpect whereof it was recovered, on penalty of forfeiting double

the value to the crown.

As to the neglect of reparations of the church, church-yard,

and the like, the ſpiritual court has undoubted cognizance there

of ; and a fuit may be brought therein for non-payment of a

rate made by the church-wardens for that purpofe . And thefe

are the principal pecuniary injuries, which are cognizable, or for

which fuits may be inſtituted, in the ecclefiaftical courts.

2. MATRIMONIAL caufes, or injuries refpecting the rights

of marriage, are another, and a much more undiſturbed, branch

of the ecclefiaftical jurifdiction . Though, if we confider mar

riages in the light of mere civil contracts, they do not ſeem to

be properly of fpiritual cognizance ' . But the Romaniſts having

very early converted this contract into a holy facramental ordi

nance, the church of courſe took it under her protection, upon

the diviſion of the two juriſdictions. And, in the hands of fuch

able politicians, it foon became an engine of great importance to

the papal ſcheme of an univerfal monarchy over Christendom ,

The numberleſs canonical impediments that were invented, and

occafionally diſpenſed with, by the holy fee, not only enriched

the coffers of the church, but gave it a vaſt aſcendant over prin

ces of all denominations ; whofe marriages were fanctified or re

probated, their iffue legitimated or baftardized, and the fucceffion

to their thrones eſtabliſhed or rendered precarious, according to

the humour or intereft of the reigning pontiff : befides a thou

fand nice and difficult fcruples, with which the clergy of thoſe

↑ Warb. alliance. 173.
Circumfpecte agatis ; 13 Edw. I. £t. 4.

5 Rep. 66.

S
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ages puzzled the underſtandings and loaded the confciences ofthe

inferior orders of the laity ; and which could only be unravelled

by theſe their fpiritual guides. Yet, abftracted from this univerfal

influence, which affords fo good a reafon for their conduct, one

might otherwiſe be led to wonder, that the fame authority, which

enjoined the ſtricteft celibacy to the priesthood, ſhould think

them the proper judges in cauſes between man and wife. Theſe

cauſes indeed, partly from the nature of the injuries complained

of, and partly from the clerical method of treating them , foon

became too grofs for the modeſty of a lay tribunal . And cauſes

matrimonial are now fo peculiarly ecclefiaftical, that the temporal

courts will never interfere in controverfies of this kind, unleſs

in fome particular cafes . As if the ſpiritual court do proceed to

call a marriage in queſtion after the death of either of the parties ;

this the courts of common law will prohibit, becauſe it tends

to baſtardize and difinherit the iffue ; who cannot fo well defend

the marriage, as the parties themſelves, when both of them

living, might have done " .

OF matrimonial caufes, one of the firſt and principal is,

1. Caufa jactitationis matrimonii ; when one of the parties boaſts

or gives out that he or ſhe is married to the other, whereby a

a common reputation of their matrimony may enfue. On this

ground the party injured may libel the other in the ſpiritual court;

and, unless the defendant undertakes and makes out a proof of

the actual marriage, he or ſhe is enjoined perpetual filence upon

that head ; which is the only remedy the ecclefiaftical courts can

give for this injury. 2. Another fpecies of matrimonial cauſes

was when a party contracted to another brought a fuit in the ec

clefiaftical court to compel a celebration of the marriage in pur

fuance of fuch contract ; but this branch of caufes is now cut

off entirely by the act for preventing clandeftine marriages,

26 Geo. II. c. 33. which enacts, that for the future no fuit ſhall

▾ Someofthe impureft books, that are ex

tant in any language, are thofe written by

the popifh clergy on the fubjects of matri

mony and divorces.

2 Inft. 614.
B
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be had in any ecclefiaftical court, to compel a celebration of

marriage in facie ecclefiae, for or becauſe of any contract of ma

trimony whatſoever. 3. The fuit for reftitution of conjugal rights

is alſo another fpecies of matrimonial caufes : which is brought

whenever either the hufband or wife is guilty of the injury of

fubtraction, or lives feparate from the other without any fuffi

cient reaſon ; in which caſe the eccleſiaſtical juriſdiction will

compel them to come together again, if either party be weak

enough to defire it, contrary to the inclination of the other.

4. Divorces alfo, of which and their ſeveral diſtinctions we treat

ed at large in a former volume ", are cauſes thoroughly matri

monial, and cognizable by the ecclefiaftical judge. If it becomes

improper, through fome fupervenient cauſe ariſing ex poft facto,

that the parties ſhould live together any longer ; as through in

tolerable cruelty, adultery, a perpetual diſeaſe, and the like ; this

unfitneſs or inhability for the marriage ſtate may be looked upon

as an injury to the ſuffering party ; and for this the ecclefiaftical

law adminiſters the remedy of feparation, or a divorce a menfa et

thoro. But if the cauſe exiſted previous to the marriage, and was

fuch a one as rendered the marriage unlawful ab initio, as con

fanguinity, corporal imbecillity, or the like; in this cafe the law

looks upon the marriage to have been always null and void, be

ing contracted in fraudem legis, and decrees not only a ſeparation

from bed and board, but a vinculo matrimonii itſelf. 5. The laſt

fpecies of matrimonial cauſes is a confequence drawn from one

of the fpecies of divorce, that a menfa et thoro ; which is the

fuit for alimony, a term which fignifies maintenance : which fuit

the wife, in caſe of ſeparation, may have againſt her huſband,

if he neglects or refuſes to make her an allowance ſuitable to

their ſtation in life. This is an injury to the wife, and the court

chriſtian will redreſs it by affigning her a competent maintenance,

and compelling the huſband by ecclefiaftical cenfures to pay it.

But no alimony will be affigned in caſe of a divorce for adultery

on her part ; for as that amounts to a forfeiture of her dower af

w Book I. ch. 15.

ter

1
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ter his death, it is alſo a ſufficient reaſon why ſhe ſhould not be

partaker of his eftate when living.

3. TESTAMENTARY cauſes are the only remaining fpecies,

belonging to the ecclefiaftical juriſdiction ; which, as they are

certainly of a mere temporal nature ', may feem at firft view a

little oddly ranked among matters of a ſpiritual cognizance. And.

indeed (as was in fome degree obferved in a former volume ")

they were originally cognizable in the king's courts of common

law, viz. the county courts' ; and afterwards transferred to the

jurifdiction of the church by the favour of the crown, as a na

tural confequence of granting to the bishops the adminiſtration.

of inteftates' effects.

THIS fpiritual juriſdiction of teſtamentary cauſes is a pecu

liar conftitution of this iſland ; for in almoſt all other (even in

popiſh) countries all matters teſtamentary are of the juriſdiction

of the civil magiftrate. And that this privilege is enjoyed by the

clergy in England, not as a matter of ecclefiaftical right, but by

the special favour and indulgence of the municipal law, and as

it ſhould ſeem by fome public act of the great council, is freely

acknowleged by Lindewode, the ableft canonift of the fifteenth

century. Teftamentary cauſes, he obferves, belong to the eccle

fiaftical courts " de confuetudine Angliae, et fuper confenfu regio et

"fuorum procerum in talibus ab antiquo conceffa ." The fame was,

about a century before, very openly profeffed in a canon of arch

biſhop Stratford, viz. that adminiſtration of inteftates goods was

"ab olim" granted to the ordinary, " confenfu regio et magnatum

"regni Angliae ." The conftitutions of cardinal Othobon alfo

teſtify, that this provifion " olim a praelatis cum approbatione regis

" et baronum dicituremanaffe ." And arch-biſhop Parker', in queen

Elizabeth's time, affirms in exprefs words, that originally in mat

Warburt. alliance. 173.

▾ Book II. ch. 32.

2 Hickes Differ. Epiftolar. pag. 8.58.

• Provincial, l. 3. t. 13. fol. 176.

Ibid. l. 3. t. 38. fol. 263 .

• cap. 23.

d. See 9Rep. 38.

ters
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ters teftamentary " non ullam habebant epifcopi authoritatem, prae

"ter eam quam a rege acceptam referebant. Jus teftamenta pro

"bandi non habebant : adminiftrationis poteftatem cuique delegare

" non poterant."

Ar what period of time the ecclefiaftical juriſdiction of teſ

taments and inteftacies began in England, is not afcertained by

any antient writer ; and Lindewode very fairly confefſes, “ cujus

" regis temporibus hoc ordinatum fit, non reperio." We find it in

deed frequently afferted in our common law books, that it is but

of late years that the church hath had the probate of wills '.

But this muſt only be understood to mean, that it had not always

had this prerogative : for certainly it is of very high antiquity.

Lindewode, we have ſeen, declares that it was " ab antiquo ;'

Stratford, in the reign of king Edward III, mentions it as “ ab

"olim ordinatum ;" and cardinal Othobon, in the 52 Hen. III.

fpeaks of it as an antient tradition. Bracton holds it for clear

law in the fame reign of Henry III, that matters teſtamentary

belonged to the ſpiritual court . And, yet earlier, the difpofition

of inteftates ' goods "per vifum ecclefiae" was one of the articles

confirmed to the prelates by king John's magna carta" . Matthew

Paris alfo informs us, that king Richard I ordained in Normandy,

"co quod diftributio rerum quae in teftamento relinquuntur autoritate

" ecclefiae fiet." And even this ordinance, of king Richard, was

only an introduction of the fame law into his ducal dominions,

which before prevailed in this kingdom : for in the reign of his

father Henry II Glanvil is exprefs, that "fi quis aliquid dixerit

“contra teftamentum, placitum illud in curia chriftianitatis audiri

debet et terminari ." And the Scots book called regiam majefta

agrees verbatim with Glanvil in this point .tem

It appears that the foreign clergy were pretty early ambitious

of this branch of power : but their attempts to affume it on the

e fol. 263.

с

f Fitz. Abr. tit. teftament. pl. 4 2 Roll.

Abr. 217. 9 Rep. 37. Vaugh. 207.

1.5. de exceptionibus. c. 10.

h

i 1.7. c. 8.

* 1.2.4.38.

cap. 27. edit. Oxon.

conti

"

"
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continent were effectually curbed by the edict of the emperor

Juftin ', which reftrained the infinuation or probate of teftaments

(as formerly) to the office of the magister cenfus : for which the

emperor fubjoins this reafon ; " abfurdum etenim clericis eft, immo

"etiam opprobriofum, fi peritos fe velint oftendere difceptationum effe

forenfium." But afterwards by the canon law it was allowed,

that the bishop might compel by ecclefiaftical cenfures the

formance of a bequest to pious uses. And therefore, that being

confidered as a cauſe quae fecundum canones et epifcopales leges ad

regimen animarum pertinuit, it fell within the jurifdiction of the

fpiritual courts by the exprefs words of the charter of king Wil

liam I, which ſeparated thoſe courts from the temporal. And

afterwards, when king Henry I by his coronation - charter direct

ed, that the goods of an inteſtate ſhould be divided for the good

of his foul ", this made all inteftacies immediately ſpiritual cauſes,

as much as a legacy to pious uſes had been before. This there

fore, we may probably conjecture, was the aera referred to by

Stratford and Othobon, when the king by the advice of the pre

lates, and with the conſent of his barons, inveſted the church

with this privilege . And accordingly in king Stephen's charter

it is provided, that the goods of an inteftate ecclefiaftic ſhall be

diſtributed pro falute animae ejus, ecclefiae confilio ; which latter

words are equivalent to per vifum ecclefiae in the great charter of

king John before-mentioned . And the Danes and Swedes (who

received the rudiments of chriſtianity and ecclefiaftical diſcipline

from England about the beginning of the twelfth century) have

thence alſo adopted the ſpiritual cognizance of inteftacies, teſta

ments, and legacies P.

66

THIS juriſdiction, we have feen, is principally exerciſed with

us in the confiftory courts of every diocefan biſhop, and in the

1 Cod.
1.3.41 .

m Decretal.3.26.17. Gilb. Rep 204,205.

n Si quis baronum feu hominum meorum—

pecuniam fuam non dederit vel dare difpofuerit,

uxor fua, five liberi, aut parentes et legitimi

bomines ejus, eam pro anima ejus dividant, ficut

VOL. III .

eis melius vifumfuerit. (Text . Reffens . c. 34.

p. 51.)

Lord Lyttelt. Hen. II . vol . 1. 536.

Hearne ad Gul. Neubr. 711 .

P Stiernhook, de jure Sueon. 1. 3. c.8.

N prero
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prerogative court of the metropolitan, originally ; and in the

arches court and court of delegates by way of appeal . It is di

viſible into three branches ; the probate of wills, the granting of

adminiſtrations, and the fuing for legacies. The two former of

which, when no oppofition is made, are granted merely ex officia

et debito juftitiae, and are then the object of what is called the

voluntary, and not the contentious jurifdiction . But when a ca

veat is entered againſt proving the will, or granting adminiſtra

tion, and a ſuit thereupon follows to determine either the vali

dity of the teſtament, or who hath a right to the adminiſtration;

this claim and obſtruction by the adverſe party are an injury to

the party entitled, and as fuch are remedied by the ſentence of

the ſpiritual court, either by eſtabliſhing the will or granting the

adminiſtration. Subtraction, the withholding or detaining, of

legacies is alfo ftill more apparently injurious, by depriving the

legatees of that right, with which the laws of the land, and the

will of the deceaſed have invefted them : and therefore, as a

confequential part of teftamentary juriſdiction, the ſpiritual court

adminifters redrefs herein, by compelling the executor to pay

them. But in this laft cafe the courts of equity exerciſe a con

current juriſdiction with the ecclefiaftical courts, as incident to

fome other fpecies of relief prayed by the complainant ; as to

compel the executor to account for the teftator's effects, or affent

to the legacy, or the like. For, as it is beneath the dignity of

the king's courts to be merely ancillary to other inferior jurifdic

tions, the caufe, when once brought there, receives there alfo

it's full determination.

THESE are the principal injuries, for which the party grieved

either muft, or may, feek his remedy in the ſpiritual courts.

But before I entirely diſmiſs this head, it may not be improper

to add a ſhort word concerning the method of proceeding in theſe

tribunals , with regard to the redreſs of injuries.

Ir muft (in the firſt place) be acknowleged, to the honour of

the ſpiritual courts, that though they continue to this day to de

cide
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cide many queſtions which are properly of temporal cognizance,

yet juftice is in general fo ably and impartially adminiftred in

thofe tribunals, (efpecially of the fuperior kind) and the bounda

ries of their power are now fo well known and eſtabliſhed , that

no material inconvenience at preſent ariſes from this juriſdiction

ftill continuing in the antient chanel. And, fhould an alteration

be attempted, great confufion would probably ariſe, in over

turning long eſtabliſhed forms, and new-modelling a courſe of

proceedings that has now prevailed for feven centuries.

THE eſtabliſhment of the civil law procefs in all the eccle

fiaftical courts was indeed a maſterpiece of papal difcernment,

as it made a coalition impracticable between them and the na

tional tribunals, without manifeft inconvenience and hazard.

And this confideration had undoubtedly it's weight in caufing this

meaſure to be adopted, though many other caufes concurred .

The time when the pandects of Juftinian were diſcovered afreſh

and reſcued from the duft of antiquity, the eagerness with which

they were ſtudied by the popish ecclefiaftics, and the confequent

diffenfions between the clergy and the laity of England, have

formerly been ſpoken to at large. I fhall only now remark upon

thofe collections, that their being written in the Latin tongue,

and referring ſo much to the will of the prince and his delegated

officers of juſtice, fufficiently recommended them to the court of

Rome, exclufive of their intrinſic merit. To keep the laity in the

darkeſt ignorance, and to monopolize the little fcience, which

then exifted, entirely among the monkish clergy, were deep

rooted principles of papal policy. And, as the bishops of Rome

affected in all points to mimic the imperial grandeur, as the fpi

ritual prerogatives were moulded on the pattern of the temporal,

fo the canon law procefs was formed on the model of the civil

law the prelates embracing with the utmoſt ardor a method of

judicial proceedings, which was carried on in a language un

known to the bulk of the people, which baniſhed the intervention

4 Vol. I, introd . § . 1 .

N 2 of
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of a jury (that bulwark of Gothic liberty) and which placed an

arbitrary power of decifion in the breaſt of a ſingle man.

THE proceedings in the ecclefiaftical courts are therefore re

gulated according to the practice of the civil and canon laws ; or

rather according to a mixture of both, corrected and new-mo

delled by their own particular uſages, and the interpofition of the

courts of common law. For, if the proceedings in the ſpiritual

court be never ſo regularly confonant to the rules of the Roman

law, yet iftheybe manifeftlyrepugnant to the fundamental maxims

of the municipal laws, to which upon principles of found policy

the ecclefiaftical procefs ought in every ſtate to conform ' ; (as if

they require two witneſſes to prove a fact, where one will ſuffice at

common law) in ſuch caſes a prohibition will be awarded againſt

them ' . But, under theſe reſtrictions, their ordinary courfe of

proceeding is ; first, by citation, to call the party injuring before

them. Then by libel, libellus, a little book, or by articles drawn

out in a formal allegation, to fet forth the complainant's ground

of complaint. To this fucceeds the defendant's anfwer upon oath ;

when, if he denies or extenuates the charge, they proceed to

proofs by witneffes examined, and their depofitions taken down

in writing, by an officer of the court. If the defendant

has any circumstances to offer in his defence, he muſt alſo

propound them in what is called his defenfive allegation, to

which he is entitled in his turn to the plaintiff's answer upon

oath, and may from thence proceed to proofs as well as his anta

gonist . The canonical doctrine of purgation, whereby the par

ties were obliged to anſwer upon oath to any matter, however

criminal, that might be objected againſt them, (though long ago

overruled in the court of chancery, the genius of the Engliſh

law having broken through the bondage impoſed on it by it's

clerical chancellors, and afferted the doctrines of judicial as well

as civil liberty) continued till the middle of the laſt century to be

upheld by the ſpiritual courts ; when the legiſlature was obliged

to interpofe, to teach them a leſſon of fimilar moderation . Bythe

S 2 Roll. Abr. 300. 302.Warb. alliance . 179 .

ftatute
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ftatute of 13 Car. II. c. 12. it is enacted, that it shall not be

lawful for any biſhop, or ecclefiaftical judge, to tender or admi

nifter to any perfon whatſoever, the oath ufually called the oath

ex officio, or any other oath whereby he may be compelled to

confefs, accuſe, or purge himſelf of any criminal matter or

thing, whereby he may be liable to any cenfure or puniſhment.

When all the pleadings and proofs are concluded, they are re

ferred to the confideration , not of a jury, but of a ſingle judge ;

who takes information by hearing advocates on both fides, and

thereupon forms his interlocutory decree or definitive ſentence at

his own diſcretion : from which there generally lies an appeal, in

the ſeveral ſtages mentioned in a former chapter '; though, if the

fame be not appealed from in fifteen days, it is final, by the fta

tute 25 Hen. VIII . c. 19.

BUT the point in which thefe juriſdictions are the moſt defec

tive, is that of enforcing their fentences when pronounced ; for

which they have no other proceſs, but that of excommunication :

which is deſcribed " to be twofold ; the lefs, and the greater ex

communication. The lefs is an ecclefiaftical cenfure, excluding

the party from the participation of the facraments : the greater

proceeds farther, and excludes him not only from theſe but alſo

from the company of all chriftians. But, if the judge of any

fpiritual court excommunicates a man for a cauſe of which he

hath not the legal cognizance, the party may have an action

against him at common law, and he is alfo liable to be indicted

at the ſuit of the king".

HEAVY as the penalty of excommunication is, confidered

in a ferious light, there are, notwithſtanding, many obftinate

or profligate men , who would deſpiſe the brutum fulmen of

mere ecclefiaftical cenfures, eſpecially when pronounced by a

petty furrogate in the country, for railing or contumelious

words, for non-payment of fees, or cofts, or for other trivial

cauſe. The common law therefore compaffionately ſteps in to

t chap. 5.

* Co. Litt. 133 .

W
2 Inft. 623.

their
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their aid, and kindly lends a fupporting hand to an otherwiſe

tottering authority. Imitating herein the policy of our British

ancestors, among whom, according to Caefar , whoever were

interdicted by the Druids from their facrifices, " in numero im

piorum ac fceleratorum habentur : ab iis omnes decedunt, aditum

"eorum fermonemque defugiunt, ne quid ex contagione incommodi ac

cipiant: neque iis petentibus jus redditur, neque honos ullus com

"municatur." And fo with us by the common law an excom

municated perfon is difabled to do any act, that is required to be

done by one that is probus et legalis homo. He cannot ferve upon

juries, cannot be a witneſs in any court, and, which is the worſt

of all, cannot bring an action, either real or perfonal, to recover

lands or money due to him . Nor is this the whole : for if,

within forty days after the fentence has been publiſhed in the

church, the offender does not ſubmit and abide by the fentence

of the ſpiritual court, the biſhop may certify fuch contempt to

the king in chancery. Upon which there iffues out a writ to the

ſheriff of the county, called, from the bishop's certificate, a fig

nificavit ; or from it's effect a writ de excommunicato capiendo : and

the ſheriff ſhall thereupon take the offender, and impriſon him

in the county gaol, till he is reconciled to the church, and fuch

reconciliation certified by the bishop ; upon which another writ,

de excommunicato deliberando, iffues out of chancery to deliver and

releaſe him . This proceſs ſeems founded on the charter of ſe

paration (fo often referred to) of William the conqueror. " Si

aliquis per fuperbiam elatus ad juftitiam epifcopalem venire noluerit,

" vocetur femel, fecundo, et tertio : quod fi nec fic ad emendationem

"venerit, excommunicetur ; et, fi opus fuerit, ad hoc vindicandum

"fortitudo et juftitia regis five vicecomitis adhibeatur." And in cafe

of ſubtraction of tithes, a more fummary and expeditious affiſtance

is given by the ſtatutes of 27 Hen.VIII. c . 20. and 32 Hen . VIII .

c. 7. which enact, that upon complaint of any contempt or miſbe

haviour to the ecclefiaftical judge by the defendant in any fuit for

tithes, any privy counſellor or any two juftices of the peace (or

z F. N. B. 62.

<<

"6

66

de bello Gall. I. 6.

y Litt. § . 201 .

in
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in cafe of diſobedience to a definitive fentence, any two juftices

of the peace) may commit the party to prifon without bail or

mainprize, till he enters into a recognizance with fufficient fure

ties to give due obedience to the procefs and fentence of the

court. Theſe timely aids, which the common and ftatute law

have lent to the ecclefiaftical jurifdiction, may ſerve to refute

that groundleſs notion which fome are too apt to entertain, that

the courts of Weſtminſter-hall are at open variance with thoſe

at doctors' commons. It is true that they are fometimes obliged

to uſe a parental authority, in correcting the exceffes of theſe in

ferior courts, and keeping them within their legal bounds ; but,

on the other hand, they afford them a parental affiſtance, in re

preffing the infolence of contumacious delinquents, and rescuing

their jurifdiction from that contempt, which for want of fuffi

cient compulfive powers would otherwiſe be ſure to attend it.

II. I AM next to conſider the injuries cognizable in the court

military, or court of chivalry. The jurifdiction of which is de

clared by ftatute 13 Ric. II. c. 2. to be this ; " that it hath cog

"nizance of contracts touching deeds of arms and of war, out

"of the realm, and alfo of things which touch war within the

"realm , which cannot be determined or difcuffed by the com

"mon law ; together with other ufages and cuſtoms to the fame

" matters appertaining." So that wherever the common law can

give redress, this court hath no jurifdiction : which has thrown

it entirely out of uſe as to the matter of contracts, all ſuch being

ufually cognizable in the courts of Weſtminſter-hall, if not di

rectly, at least by fiction of law : as if a contract be made at

Gibraltar, the plaintiff may fuppofe it made at Northampton ;

for the locality, or place of making it, is of no confequence with

regard to the validity of the contract.

THE words, " other uſages and cuſtoms," ſupport the claim

of this court, 1. To give relief to fuch of the nobility and gen

try as think themſelves aggrieved in matters of honour ; and

2. To keep up the diſtinction of degrees and quality . Whence

it
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it follows, that the civil juriſdiction of this court of chivalry is

principally in two points ; the redreffing injuries of honour, and

correcting encroachments in matters of coat- armour, precedency,

and other diftinctions of families.

As a court of honour, it is to give ſatisfaction to all ſuch as

are aggrieved in that point ; a point of a nature ſo nice and de

licate, that it's wrongs and injuries eſcape the notice of the com

mon law, and yet are fit to be redreffed fomewhere. Such, for

inſtance, as calling a man coward, or giving him the lye ; for

which, as they are productive of no immediate damage to his

perfon or property, no action will lie in the courts atWeſtminſter :

and yet they are ſuch injuries as will prompt every man of ſpirit

to demand fome honourable amends, which by the antient law

of the land was appointed to be given in the court of chivalry".

But modern refolutions have determined, that how much fo

ever ſuch a juriſdiction may be expedient, yet no action for words

will at preſent lie therein . And it hath always been moſt clearly

holden , that as this court cannot meddle with any thing de

terminable by the common law, it therefore can give no pecu

niary ſatisfaction or damages ; inasmuch as the quantity and de

termination thereof is ever of common law cognizance. And

therefore this court of chivalry can at moſt order reparation in

point of honour ; as, to compel the defendant mendaciumfibi ipfi

imponere, or to take the lie that he has given upon himſelf, or

to make fuch other fubmiffion as the laws of honour may re

quired . Neither can this court, as to the point of reparation in

honour, hold plea of any fuch word, or thing, wherein the party

is relievable by the courts of the common law. As if a man

gives another a blow, or calls him thief or murderer ; for in

both theſe cafes the common law has pointed out his proper re

medy by action.

a Year book, 37 Hen .VI . 21. Selden of C. 11.

duels, c. 10. Hal. Hift. C. L. 37.

Salk. 533. 7 Mod . 125. 2 Hawk. P.

Hal. Hift. C. L. 37.

1 Roll. Abr. 128.

As
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As to the other point of it's civil jurifdiction, the redreffing

of incroachments and ufurpations in matters of heraldy and coat

armour ; it is the bufinefs of this court, according to fir Matthew

Hale, to adjust the right of armorial enfigns, bearings, crefts ,

fupporters, pennons, &c ; and alfo rights of place or precedence,

where the king's patent or act of parliament (which cannot be

overruled by this court) have not already determined it.

THE proceedings in this court are by petition , in a ſummary

way ; and the trial not by a jury of twelve men, but by wit

neffes, or by combat . But as it cannot impriſon, not being a

court of record, and as by the refolution of the fuperior courts

it is now confined to fo narrow and reftrained a juriſdiction, it

has fallen into contempt and difufe. The marshalling of coat

armour, which was formerly the pride and ſtudy of all the beſt

families in the kingdom, is now greatly difregarded ; and has

fallen into the hands of certain officers and attendants upon this

court, called heralds, who confider it only as a matter of lucre

and not of juſtice : whereby fuch falfity and confufion have crept

into their records, (which ought to be the ſtanding evidence of

families, deſcents, and coat-armour) that, though formerly fome

credit has been paid to their teftimony, now even their common

ſeal will not be received as evidence in any court of juftice in the

kingdom . But their original viſitation-books, compiled when

progreffes were folemnly and regularly made into every part of

the kingdom, to enquire into the ſtate of families, and to re

gifter fuch marriages and defcents as were verified to them upon

oath, are allowed to be good evidence of pedigrees . And it is

much to be wiſhed, that this practice of vifitations at certain pe

riods were revived ; for the failure of inquifitions poft mortem,

by the abolition of military tenures, combined with the negli

gence of the heralds in omitting their ufual progreffes, has ren

dered the proof of a modern defcent, for the recovery of an ef

Comb. 63.

O

e Co. Litt. 261.

f
2 Roll. Abr. 686. 2 Jon. 224.

VOL. III. tate
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tate or fucceffion to a title of honour, more difficult than that of

an antient. This will be indeed remedied for the future, with

reſpect to claims of peerage, by a late ſtanding order of the

houſe of lords : directing the heralds to take exact accounts and

preferve regular entries of all peers and peereffes of England, and

their reſpective defcendants ; and that an exact pedigree of each

peer and his family fhall, on the day of his firft admiffion, be

delivered to the houſe by garter, the principal king at arms. But

the general inconvenience, affecting more private fucceffions, ftill

continues without a remedy.

III. INJURIES cognizable by the courts maritime, or admi

ralty courts, are the next object of our enquiries. Theſe courts

have jurifdiction and power to try and determine all maritime

cauſes, or fuch injuries, which, though they are in their nature

of common law cognizance, yet being committed on the high

feas, out of the reach of our ordinary courts of juſtice, are there

fore to be remedied in a peculiar court of their own. All ad

miralty cauſes muſt be therefore caufes arifing wholly upon the

fea, and not within the precincts of any county . For the fta

tute 13
Ric. II. c . 5. directs that the admiral and his deputy ſhall

not meddle with any thing, but only things done upon the ſea ;

and the ſtatute 15 Ric. II . c . 3. declares that the court of the

admiral hath no manner of cognizance of any contract, or of

any other thing, done within the body of any county, either by

land or by water ; nor of any wreck of the fea : for that muſt

be caft on land before it becomes a wreck . But it is otherwiſe

of things flotfam, jetfam, and ligan ; for over them the admiral

hath jurifdiction, as they are in and upon the fea *. If part of

any contract, or other caufe of action, doth ariſe upon the fea,

and part upon the land, the common law excludes the admiralty

court from it's juriſdiction ; for, part belonging properly to one

cognizance and part to another, the common or general law takes

place of the particular ' . Therefore though pure maritime acqui

h
11 May, 1767.

i Co. Litt. 260. Hob. 79.

iSee book I. ch . 8 .

x

5 Rep. 106.

3 Co. Litt. 261.
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fitions, which are earned and become due on the high feas, as

feamen's wages, are one proper object of the admiralty juriſdiction,

even though the contract for them be made upon land " ; yet,

in general, if there be a contract made in England and to be

executed upon the feas, as a charterparty or covenant that a ſhip

fhall fail to Jamaica, or ſhall be in fuch a latitude by fuch a day;

or a contract made upon the fea to be performed in England, as

a bond made on ſhipboard to pay money in London or the like ;

theſe kind of mixed contracts belong not to the admiralty jurif

diction, but to the courts of common law ". And indeed it hath

been farther holden, that the admiralty court cannot hold plea of

any contract under feal °.

AND alfo, as the courts of common lawhave obtained a con

current jurifdiction with the court of chivalry with regard to

foreign contracts, by ſuppoſing them made in England ; ſo it is

no uncommon thing for a plaintiff to feign that a contract, really

made at ſea, was made at the royal exchange, or other inland

place, in order to draw the cognizance of the fuit from the

courts of admiralty to thoſe of Weſtminſter-hall . This the ci

vilians exclaim against loudly, as inequitable and abfurd ; and

fir Thomas Ridley hath very gravely proved it to be impoffible,

for the fhip in which ſuch cauſe of action ariſes to be really at the

royal exchange in Cornhill. But our lawyers juſtify this fiction,

by alleging as before, that the locality of fuch contracts is not at

all effential to the merits of them : and that learned civilian him

felf ſeems to have forgotten how much fuch fictions are adopted

and encouraged in the Roman law : that a fon killed in battle

is fuppofed to live for ever for the benefit of his parents ; and

that, by the fiction of poftliminium and the lex cornelia, captives,

when freed from bondage, were held to have never been priſon

ers , and fuch as died in captivity were ſuppoſed to have died in

their own country '.

1 Ventr. 146.

Hob. 12. Hal . Hift. C. L. 35.

• Hob. 212.

201

P 4 Inft 134.

View of the civil law, b. 3. p . 1. §. 3 .

Inft. 1. tit. 25.

Ff. 49. 15. 12. §. 6.

Ff. 49. 15.18.
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WHERE the admiral's court hath not original jurifdiction of

the caufe, though there fhould arife in it a queſtion that is

per for the cognizance of that court, yet that doth not alter nor

take away the exclufive jurifdiction of the common law . And

fo, vice verfa, if it hath jurifdiction of the original, it hath alſo

jurifdiction of all confequential queftions, though properly de

terminable at common law " . Wherefore, among other reaſons,

a fuit for beaconage of a beacon ſtanding on a rock in the ſea

may be brought in the court of admiralty, the admiral having

an original jurifdiction over beacons ". In cafe of prizes alſo in

time of war, between our own nation and another, or between

two other nations, which are taken at ſea, and brought into our

ports, the courts of admiralty have an undisturbed and exclufive

juriſdiction to determine the fame according to the law of nations*.

THE proceedings of the courts of admiralty bear much re

femblance to thofe of the civil law, but are not entirely founded

thereon ; and they likewiſe adopt and make uſe of other laws,

as occafion requires ; fuch as the Rhodian law, and the laws of

Oleron . For the law of England, as has frequently been ob

ſerved, doth not acknowlege or pay any deference to the civil

law confidered as fuch ; but merely permits it's uſe in ſuch caſes

where it judged it's determinations equitable, and therefore

blends it, in the preſent inftance, with other marine laws : the

whole being corrected, altered, and amended by acts of parlia

ment and common ufage ; fo that out of this compofition a body

of jurifprudence is extracted, which owes it's authority only to

it's reception here by confent of the crown and people . The firſt

procefs in theſe courts is frequently by arreft of the defendant's

perfon ; and they alfo take recognizances or ftipulation of cer

tain fidejuffors in the nature of bail , and in caſe of default may

▾ Comb. 462.

22

13 Rep. 53. 2 Lev. 25. Hardr. 183 .

w 1 Sid. 158.
W

* 2 Show. 232. Comb. 474.

y Hale. Hift. C. L. 36. Co. Litt. 11 .

z Clerke prax. cur. adm . § . 13 .

a Ibid. §.11 . 1 Roll . Abr . 531. Raym.78.

Lord Raym. 1286.
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imprifon both them and their principal " . They may alſo fine

and impriſon for a contempt in the face of the court . And all

this is fupported by immemorial uſage, grounded on the neceffity

of fupporting a jurifdiction fo extenfive ; though oppofite to

the ufual doctrines of the common law : theſe being no courts

of record, becauſe in general their proceſs is much conformed

to that of the civil law .

IV. I AM next to confider fuch injuries as are cognizable by

the courts of the common law. And herein I fhall for the

preſent only remark, that all poffible injuries whatſoever, that

did not fall within the cognizance of either the ecclefiaftical,

military, or maritime tribunals, are for that very reafon within

the cognizance of the common law courts of justice. For it is

a fettled and invariable principle in the laws of England, that

every right when with-held muſt have a remedy, and every in

jury it's proper redrefs . The definition and explication of theſe

numerous injuries, and their refpective legal remedies, will em

ploy our attention for many fubfequent chapters. But, before

we conclude the prefent, I fhall juſt mention two fpecies of in

juries, which will properly fall now within our immediate con

fideration ; and which are, either when juftice is delayed by an

inferior court that has proper cognizance of the caufe ; or, when

fuch inferior court takes upon itſelf to examine a cauſe and de

cide the merits without any legal authority.

I. THE firſt of theſe injuries, refuſal or neglect of juſtice, is

remedied either by writ of procedendo, or of mandamus. A writ

of procedendo ad judicium, iffues out of the court of chancery,

where judges of any court do delay the parties ; for that they

will not give judgment, either on the one fide or on the other,

when they ought fo to do. In this cafe a writ of procedendo fhall

be awarded, commanding them in the king's name to proceed to

judgment ; but without ſpecifying any particular judgment, for

b 1 Roll. Abr. 531. Godb. 193. 260.

с 1 Ventr. 1 .
* 1 Keb. 552.
d I

• Bro. Abr. t. error. 177.
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that (if erroneous) may be fet afide in the courſe of appeal, or

by writ of error or falfe judgment : and, upon farther neglect

or refufal, the judges of the inferior court may be punished for

their contempt, by writ of attachment returnable in the king's

bench or common pleas f.

A WRIT of mandamus is, in general, a command iffuing in

the king's name from the court of king's bench, and directed to

any perfon, corporation, or inferior court of judicature, within

the king's dominions ; requiring them todo fome particular thing

therein ſpecified, which appertains to their office and duty, and

which the court of king's bench has previously determined, or

at leaſt ſuppoſes, to be confonant to right and juſtice . It is a high

prerogative writ, of a moſt extenſively remedial nature : and may

be iſſued in fome cafes where the injured party has alſo another

more tedious method of redrefs, as in the cafe of admiffion or

reſtitution to an office ; but it iffues in all caſes where the party

hath a right to have any thing done, and hath no other ſpecific

means of compelling it's performance. A mandamus therefore

lies to compel the admiffion or reſtoration of the party applying,

to any office or franchiſe of a public nature whether ſpiritual or

temporal ; to academical degrees ; to the uſe of a meeting

houfe ; &c it lies for the production, infpection, or delivery,

of public books and papers ; for the furrender of the regalia of

a corporation ; to oblige bodies corporate to affix their common

feal ; to compel the holding of a court ; and for an infinite num

ber of other purpoſes, which it is impoffible to recite minutely.

But at preſent we are more particularly to remark, that it iffues

to the judges of any inferior court, commanding them to do juf

tice according to the powers of their office, whenever the fame

is delayed. For it is the peculiar buſineſs of the court of king's

bench, to fuperintend all other inferior tribunals, and therein to

inforce the due exerciſe of thofe judicial or miniſterial powers, with

which the crown or legiſlature have inveſted them : and this , not

only by reſtraining their exceffes, but alſo by quickening their neg

F. N. B. 153, 154. 240.

ligence,
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ligence, and obviating their denial of juflice . A mandamus may

therefore be had to the courts of the city of London, to enter up

judgment ; to the fpiritual courts to grant an adminiſtration,

to fwear a church-warden, and the like. This writ is grounded

on a fuggeftion, by the oath of the party injured, of his own

right, and the denial of juſtice below : whereupon, in order more

fully to fatisfy the court that there is a probable ground for fuch

interpofition, a rule is made (except in fome general cafes, where

the probable ground is manifeft) directing the party complained

of to fhew cauſe why a writ of mandamus ſhould not iffue : and,

if he fhews no fufficient caufe, the writ itſelf is iffued, at firſt in

the alternative, either to do thus, or fignify fome reaſon to the

contrary ; to which a return, or anfwer, muſt be made at a cer

tain day. And, if the inferior judge, or other perſon to whom

the writ is directed, returns or fignifies an infufficient reafon, then

there iſſues in the fecond place a peremptory mandamus, to do the

thing abfolutely ; to which no other return will be admitted, but

a certificate of perfect obedience and due execution of the writ.

If the inferior judge or other perſon makes no return, or fails

in his respect and obedience, he is punishable for his contempt.

by attachment. But, if he, at the firſt, returns a ſufficient cauſe,

although it ſhould be falſe in fact, the court of king's bench will

not try the truth of the fact upon affidavits ; but will for the pre

fent believe him, and proceed no farther on the mandamus . But

then the party injured may have an action againſt him for his

falſe return, and ( if found to be falſe by the jury) ſhall reco

ver damages equivalent to the injury fuftained ; together with a

peremptory mandamus to the defendant to do his duty. Thus

much for the injury of neglect or refuſal of juſtice..

*2

2. THE other injury, which is that of encroachment of ju

rifdiction, or calling one coram non judice, to anſwer in a court

that has no legal cognizance of the cauſe, is alſo a grievance, for

which the common law has provided a remedy by the writ of

prohibition.

Raym . 214

A PRO
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* Palmer. 525.

A PROHIBITION is a writ iffuing properly only out of the

court of king's bench, being the king's prerogative writ ; but, for

the furtherance of juſtice, it may now alſo be had in ſome caſes

out of the court of chancery , common pleas ' , or exchequer *;

directed to the judge and parties of a fuit in any inferior court,

commanding them to ceafe from the proſecution thereof, upon

a fuggeftion that either the cauſe originally, or fome collateral

matter arifing therein, does not belong to that juriſdiction , but

to the cognizance of fome other court. This writ may iffue ei

ther to inferior courts of common law ; as, to the courts of the

counties palatine or principality of Wales, if they hold plea of

land or other matters not lying within their reſpective franchi

fes ' ; to the county courts or courts-baron, where they attempt

to hold plea of any matter of the value of forty fhillings " : or it

may be directed to the courts chriſtian, the univerſity courts, the

court of chivalry, or the court of admiralty, where they concern

themſelves with any matter not within their juriſdiction ; as if

the firſt ſhould attempt to try the validity of a cuſtom pleaded,

or the latter a contract made or to be executed within this king

dom . Or if, in handling of matters clearly within their cogni

zance, they tranfgrefs the bounds preſcribed to them bythe laws

of England ; as where they require two witneſſes to prove the

payment of a legacy, a releaſe of tithes ", or the like ; in fuch

cafes alſo a prohibition will be awarded. For, as the fact of

figning a releaſe, or of actual payment, is not properly a fpi

ritual queſtion , but only allowed to be decided in thofe courts,

becauſe incident or acceffory to fome original queftion clearly

within their jurifdiction ; it ought therefore, where the two laws.

differ, to be decided not according to the ſpiritual , but the tem

poral law ; elfe the fame queftion might be determined different

ways, according to the court in which the fuit is depending : an

impropriety, which no wife government can or ought to endure,

34

Lord Raym. 1408.

m Finch. L. 451.

* Cro . Eliz . 666. Hob. 188 .

and
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and which is therefore a ground of prohibition . And, if either the

judge or the party ſhall proceed after fuch prohibition, an attach

ment may be had against them, to puniſh them for the contempt,

at the diſcretion of the court that awarded it ° ; and an action

will lie againſt them, to repair the party injured in damages.

So long as the idea continued among the clergy, that the ec

clefiaftical ſtate was wholly independent of the civil , great

ſtruggles were conftantly maintained between the temporal courts

and the fpiritual , concerning the writ of prohibition and the

proper objects of it ; even from the time of the conftitutions of

Clarendon made in oppofition to the claims of arch-biſhop Bec

ket in 10 Hen. II, to the exhibition of certain articles of com

plaint to the king by arch-biſhop Bancroft in 3 Jac. I. on be

half of the ecclefiaftical courts : from which, and from the an

fwers to them figned by all the judges of Weſtminſter-hall ",

much may be collected concerning the reaſons of granting and

methods of proceeding upon prohibitions. A fhort ſummary of

the latter is as follows. The party aggrieved in the court below

applies to the fuperior court, fetting forth in a ſuggeſtion upon

record the nature and cauſe of his complaint, in being drawn ad

aliud examen, by a juriſdiction or manner of proceſs diſallowed

by the laws of the kingdom : upon which, if the matter alleged

appears to the court to be fufficient, the writ of prohibition im

mediately iffues ; commanding the judge not to hold, and the

party not to proſecute, the plea. But fometimes the point may

be too nice and doubtful to be decided merely upon a motion :

and then, for the more folemn determination of the queſtion,

the party applying for the prohibition is directed by the court to

declare in prohibition ; that is, to profecute an action, by filing

a declaration, againſt the other, upon a fuppofition , or fiction,

that he has proceeded in the fuit below, notwithſtanding the writ

of prohibition. And if, upon demurrer and argument, the court

ſhall finally be of opinion, that the matter ſuggeſted is a good

and ſufficient ground of prohibition in point of law, then judg

• F. N. B. 40.

VOL. III.

P 2 Inft. 601-618.
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ment with nominal damages fhall be given for the party com

plaining, and the defendant, and alſo the inferior court, ſhall be

prohibited from proceeding any farther. On the other hand, if

the ſuperior court fhall think it no competent ground for reſtrain

ing the inferior juriſdiction , then judgment ſhall be given againſt

him who applied for the prohibition in the court above, and a

writ of confultation fhall be awarded ; fo called, becauſe, upon

deliberation and confultation had, the judges find the prohibi

tion to be ill founded, and therefore by this writ they return the

cauſe to it's original juriſdiction , to be there determined, in the

inferior court. And, even in ordinary cafes, the writ of prohi

bition is not abfolutely final and conclufive. For, though the

ground be a proper one in point of law, for granting the prohi

bition, yet, if the fact that gave rife to it be afterwards falfified,

the cauſe ſhall be remanded to the prior jurifdiction . If, for in

ſtance, a cuſtom be pleaded in the fpiritual court ; a prohibition

ought to go, becauſe that court has no authority to try it but,

if the fact of fuch a custom be brought to a competent trial,

and be there found falfe, a writ of confultation will be granted.

For this purpoſe the party prohibited may appear to the prohibi

tion, and take a declaration, (which must always purſue the fug

geftion) and fo plead to iffue upon it ; denying the contempt, and

traverfing the cuſtom upon which the prohibition was grounded :

and, if that iffue be found for the defendant, he ſhall then have

a writ of confultation. The writ of confultation may alſo be,

and is frequently, granted by the court without any action

brought ; when, after a prohibition iffued, upon more mature

confideration the court are of opinion that the matter ſuggeſted.

is not a good and fufficient ground to ſtop the proceedings below.

Thus careful has the law been, in compelling the inferior courts

to do ample and ſpeedy juſtice ; in preventing them from tranf

greffing their due bounds ; and in allowing them the undisturbed

cognizance of fuch caufes as by right, founded on the uſage of

the kingdom or act of parliament, do properly belong to their

jurifdiction.
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CHAPTER THE EIGHT H.

OF WRONGS, AND THEIR REMEDIES, RESPECTING

THE RIGHTS OF PERSONS.

T

HE former chapters of this part of our commentaries

having been employed in deſcribing the ſeveral methods

of redreſſing private wrongs, either by the mere act of the par

ties, or the mere operation of law ; and in treating of the na

ture and ſeveral ſpecies of courts ; together with the cognizance

of wrongs or injuries by private or fpecial tribunals, and the

public ecclefiaftical, military, and maritime juriſdictions of this

kingdom : I come now to confider at large, and in a more par

ticular manner, the reſpective remedies in the public and general

courts of common law for injuries or private wrongs of any de

nomination whatſoever, not exclufively appropriated to any of

the former tribunals. And herein I fhall, firft, define the feve

ral injuries cognizable by the courts of common law, with the

refpective remedies applicable to each particular injury and

fhall, fecondly, defcribe the method of purſuing and obtaining

thefe remedies in the feveral courts.

FIRST then, as to the ſeveral injuries cognizable by the courts

of common law, with the reſpective remedies applicable to each

particular injury. And, in treating of thefe, I fhall at prefent

confine myſelf to fuch wrongs as may be committed in the mu-.

tual intercourſe between ſubject and ſubject ; which the king as

the fountain of juſtice is officially bound to redreſs in the or

P 2
dinary
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dinary forms of law : referving fuch injuries or encroachments

as may occur between the crown and the fubject, to be dif

tinctly confidered hereafter ; as the remedy in ſuch caſes is gene

rally of a peculiar and eccentrical nature.

Now, as all wrong may be confidered as merely a privation of

right, the one natural remedy for every fpecies of wrong is the

being put in poffeffion of that right, whereof the party injured is

deprived . This may either be effected by a ſpecific delivery or

reſtoration of the fubject-matter in difpute to the legal owner ;

as when lands or perfonal chattels are unjustly withheld or inva

ded : or, where that is not a poffible, or at least not an adequate

remedy, by making the fufferer a pecuniary fatisfaction in da

mages ; as in caſe of affault, breach of contract, &c : to which

damages the party injured has acquired an incomplete or inchoate

right, the inſtant he receives the injury ; though ſuch right be

not fully aſcertained till they are affeffed by the intervention of

the law. The inftruments whereby this remedy is obtained

(which are fometimes confidered in the light of the remedy it

felf) are a diverſity of ſuits and actions, which are defined by the

mirrour to be "the lawful demand of one's right : " or as Brac

ton and Fleta expreſs it, in the words of Juftinian , jus profequen

di in judicio quod alicui debetur.

THE Romans introduced, pretty early, fet forms for actions

and ſuits in their law, after the example of the Greeks ; and

made it a rule that each injury ſhould be redreffed by it's proper

remedy only, " Actiones, fay the pandects, compofitae funt, qui

"bus inter fe homines difceptarent, quas actiones ne populus prout

"vellet inftitueret, certas folennefque effe voluerunt ." The forms

of theſe actions were originally preferved in the books of the

tifical college, as choice and inestimable ſecrets, till one Cneius

Flavius, the fecretary of Appius Claudius, ftole a copy and pub

liſhed them to the people . The concealment was ridiculous :

pon

a See book II. ch. 29.

b
C. 2. §. I.

Inft. 4. 6. pr.

с

a

Ff. 1. 2. 2. §. 6.

• Cic. pre Muraena. § . 11. de orat. k 1 .

6.41 . but
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but the eſtabliſhment of fome ftandard was undoubtedly necef

fary, to fix the true ſtate of a queftion of right ; left in a long

and arbitrary proceſs it might be ſhifted continually, and be at

length no longer difcernible. Or, as Cicero expreffes it , Junt

jura, funt formulae, de omnibus rebus conftitutae, ne quis aut in

genere injuriae, aut in ratione actionis, errare poffit. Expreffae

"enim funt ex uniufcujufque damno, dolore, incommodo, calamitate,

66

injuria, publicae a praetore formulae, ad quas privata lis accom

“modatur." And in the fame manner our Bracton, ſpeaking of

the original writs upon which all our actions are founded , de

clares them to be fixed and immutable, unleſs by authority of

parliament . And all the modern legiflators of Europe have

found it expedient from the fame reaſons to fall into the fame or

a fimilar method . With us in England the feveral fuits, or re

medial inſtruments of juſtice, are from the ſubject of them dif

tinguiſhed into three kinds ; actions perfonal, real, and mixed.

66

66

PERSONAL actions are fuch whereby a man claims a debt, or

perſonal duty, or damages in lieu thereof ; and likewiſe whereby

a man claims a fatisfaction in damages for ſome injury done to his

perfon or property. The former are faid to be founded on con

tracts, the latter upon torts or wrongs : and they are the fame

which the civil law calls " actiones in perfonam, quae adverfus eum

“intenduntur, qui ex contractu vel delicto obligatus eft aliquid dare

" vel concedere "." Ofthe former nature are all actions upon debt

or promiſes ; of the latter all actions for trefpaffes, nuſances,

affaults, defamatory words, and the like.

REAL actions, (or, as they are called in the mirror ', feodal

actions) which concern real property only, are fuch whereby the

plaintiff, here called the demandant, claims title to have any

lands or tenements, rents, commons, or other hereditaments, in

1. Pro Qu. Rofcio. §. 8.

& Sunt quaedam brevia formata fuper certis

cafibus de curfu, et de communi confilio totius

regni approbata et conceffa, quae quidem nulla

tenus mutari poterint abfque confenfu et volun

tate corum. (1.5. de exceptionibus. c.17 . § . 2.)

A

i

Inft . 4. 6. 15.

c.2. § . 6.

fee
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fee-fimple, fee-tail, or for term of life. By theſe actions for

merly all difputes concerning real eſtates were decided ; but they

are now pretty generally laid afide in practice, upon account of

the great nicety required in their management, and the incon

venient length of their proceſs : a much more expeditious me

thod of trying titles being fince introduced, by other actions per

fonal and mixed .

MIXED actions are fuits partaking of the nature of the other

two, wherein fome real property is demanded, and alſo perſonal

damages for a wrong ſuſtained . As for inftance, an action of

waſte which is brought by him who hath the inheritance, in

remainder or reverfion , againſt the tenant for life, who hath

committed waſte therein, to recover not only the land waſted,

which would make it merely a real action ; but alſo treble da

mages, in purſuance of the ftatute of Gloceſter , which is a

perfonal recompence ; and fo both, being joined together, deno

minate it a mixed action.

UNDER theſe three heads may every fpecies of remedy by

fuit or action in the courts of common law be comprized. But

in order effectually to apply the remedy, it is first neceffary to

afcertain the complaint. I proceed therefore now to enumerate

the feveral kinds, and to enquire into the refpective natures, of

all private wrongs, or civil injuries, which may be offered to the

rights of either a man's perfon or his property ; recounting at

the fame time the reſpective remedies, which are furniſhed by

the law for every infraction of right. But I muſt firſt beg leave

to premiſe, that all civil injuries are of two kinds, the one with

out force or violence, as flander or breach of contract ; the other

coupled with force and violence, as batteries, or falſe impriſon

ment ' . Which latter fpecies favour fomething of the criminal

kind, being always attended with fome violation of the peace ;

for which in ftrictneſs of law a fine ought to be paid to the king,

k 6 Edw. I. c . 5 . 1 Finch. L. 184.

as

1
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as well as private fatisfaction to the party injured ™ . And this

diſtinction of private wrongs, into injuries with and without force,

we ſhall find to run through all the variety of which we are now

to treat. In confidering of which, I fhall follow the fame me

thod, that was purſued with regard to the diſtribution of rights :

for as theſe are nothing elfe but an infringement or breach of

thoſe rights, which we have before laid down and explained, it

will follow that this negative fyftem, of wrongs, muſt corres

pond and tally with the former pofitive ſyſtem, of rights. As

therefore we divided " all rights into thofe of perfons, and thoſe

of things, fo we muſt make the fame general diftribution of in

juries into ſuch as affect the rights ofperfons, and ſuch as affect.

the rights of property.

THE rights of perfons, we may remember, were diſtributed

into abfolute and relative : abfolute, which were fuch as apper

tained and belonged to private men, confidered merely as indi

viduals, or fingle perfons ; and relative, which were incident to

them as members of ſociety, and connected to each other by va

rious ties and relations . And the abfolute rights of each indivi

dual were defined to be the right of perfonal fecurity, the right

of perfonal liberty, and the right of private property : fo that

the wrongs or injuries affecting them must confequently be of a

correſpondent nature.

*

I. As to injuries which affect the perfonal fecurity of indivi

duals, they are either injuries against their lives, their limbs,

their bodies, their health, or their reputations..

I. WITH regard to the firſt ſubdiviſion , or injuries affecting

the life of man, they do not fall under our preſent contempla

tion ; being one of the moſt atrocious fpecies of crimes, the

fubject of the next book of our commentaries.

Finch. L.. 198. Jenk . Cent. 185. See book I. ch. 1 .

2, 3. THE
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2, 3. The two next fpecies of injuries
, affecting

the limbs

or bodies of individuals
, I fhall confider

in one and the fame

view. And theſe may be committed
, 1. By threats and menaces

of bodily hurt, through
fear of which a man's buſineſs

is inter

rupted. A menace
alone, without

a confequent
inconvenience

,

makes not the injury ; but, to complete
the wrong, there muſt be

both of them together
. The remedy

for this is in pecuniary
da

mages, to be recovered
by action of trespass

vi et armis , this be

ing an inchoate
, though

not an abfolute
, violence

. 2. By affault ;

which is an attempt
or offer to beat another

, without
touching

him as if one lifts up his cane, or his fift, in a threatning
man

ner at another
; or ſtrikes at him, but miffes him ; this is an affault,

infultus
, which Finch deſcribes

to be " an unlawful
ſetting up

66

on one's perfon." This alſo is an inchoate violence, amounting

confiderably higher than bare threats ; and therefore, though no

actual fuffering is proved, yet the party injured may have redreſs

by action of trespass vi et armis ; wherein he ſhall recover damages

as a compenſation for the injury. 3. By battery ; which is the un

lawful beating of another. The leaſt touching of another's perſon

wilfully, or in anger, is a battery ; for the law cannot draw the

line between different degrees of violence, and therefore totally

prohibits the firſt and loweſt ſtage of it : every man's perfon

being facred, and no other having a right to meddle with it, in

any the ſlighteſt manner. And therefore upon a fimilar principle

the Cornelian law de injuriis prohibited pulfation as well as ver

beration ; diſtinguiſhing verberation, which was accompanied with

pain, from pulfation which was attended with none . But bat

tery is, in fome cafes, juftifiable or lawful ; as where one who

hath authority, a parent or mafter, gives moderate correction to

his child, his ſcholar, or his apprentice . So alfo on the principle

of felf-defence : for if one ftrikes me firft, or even only affaults

me, I may ſtrike in my own defence ; and, if fued for it, may

plead fon affault demefne, or that it was the plaintiff's own ori

Finch. L. 202.

P Regiftr. 104. 27 A. 11. 7 Edw . IV. 24.

s Finch. L. 202.

T
Ff. 47. 10.5.

ginal
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ginal affault that occafioned it. So likewiſe in defence of my

goods or poffeffion, if a man endeavours to deprive me of them,

I may juſtify laying hands upon him to prevent him ; and in

cafe he perfifts with violence, I may proceed to beat him away'.

Thus too in the exerciſe of an office, as that of church-warden

or beadle, a man may lay hands upon another to turn him out

of church, and prevent his diſturbing the congregation ' . And,

if ſued for this or the like battery, he may fet forth the whole

cafe, and plead that he laid hands upon him gently, molliter ma

nus impofuit, for this purpoſe. On account of theſe cauſes of

juſtification, battery is defined to be the unlawful beating ofan

other ; for which the remedy is, as for affault, by action of tref

pass vi et armis: wherein the jury will give adequate damages.

4. Bymayhem or wounding ; which is an injury ftill more atrocious,

and confiſts in violently depriving another ofthe uſe of a member

proper for his defence in fight. This is a battery, attended with

this aggravating circumſtance, that thereby the party injured is

for ever diſabled from making ſo good a defence againſt future

external injuries, as he otherwiſe might have done. Among

thefe defenfive members are reckoned not only arms and legs,

but a finger, an eye, and a fore-tooth ' , and alfo fome others ".

But the lofs of one of the jaw-teeth, the ear, or the nofe, is

no mayhem at common law ; as they can be of no uſe in fight

ing. The fame remedial action of trespass vi et armis lies alfo to

recover damages for this injury ; an injury, which (when wilful)

no motive can juſtify, but neceſſary ſelf- preſervation . If the ear

be cut off, treble damages is given by ſtatute 37 Hen.VIII. c.6.´

though this is not mayhem at common law. And here I muſt

obſerve, that for theſe three laſt injuries, aſſault, battery, and

mayhem, an indictment may be brought as well as an action ;

and frequently both are accordingly profecuted : the one at the

fuit ofthe crown for the crime againſt the public ; the other at

the fuit ofthe party injured, to make him a reparation in damages.

Finch. L. 203 .

3
1 Sid. 301 .

VOL. III.

Finch. L. 204.

u 1 Hawk, P. C. 111.

a 4. INJURIES
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1 Roll. Abr. 90.

I 9 Rep. 57. Hutt. 135.

y Lord Raym. 214.

2 Inft. 4.3.6 &7.

pro

4. INJURIES, affecting a man's health, are where by any un

wholeſome practices of another a man fuftains any apparent

damage in his vigour or conftitution . As by felling him bad

vifions or wine " ; by the exerciſe of a noiſome trade, which

infects the air in his neighbourhood * ; or by the neglect or un

fkilful management of his phyſician, furgeon, or apothecary.

For it hath been folemnly refolved ", that mala praxis is a great

mifdemefnor and offence at common law, whether it be for cu

riofity and experiment, or by neglect ; becauſe it breaks the

truſt which the party had placed in his phyſician, and tends to

the patient's deftruction. Thus alfo, in the civil law ' , neglect

or want of ſkill in phyficians and furgeons " culpae adnumeran

"tur; veluti fi medicus curationem dereliquerit, male quempiamfe

"cuerit, aut perperam ei medicamentum dederit." Theſe are wrongs

or injuries unaccompanied by force, for which there is a remedy

in damages by a ſpecial action of trefpafs, upon the cafe. This

action, of trespass, or tranfgreffion, on the cafe, is an univerfal

remedy, given for all perfonal wrongs and injuries without force ;

fo called, becauſe the plaintiff's whole cafe or cauſe of complaint

is fet forth at length in the original writ . For though in gene

ral there are methods preſcribed and forms of action previouſly

ſettled, for redreffing thoſe wrongs which moſt uſually occur,

and in which the very act itſelf is immediately prejudicial or in

jurious to the plaintiff's perſon or property, as battery, non-pay

ment of debts, detaining one's goods, or the like ; yet where

any ſpecial confequential damage arifes which could not be fore

* For example : " Rex vicecomiti falutem.

"SiAfecerit te fecurum de clamore fuo profe

quendo, tunc pone per vadium et falvos ple

"gios B, quodfit coramjuftitiariis noftris apud

"Westmonafterium in oƐabis fan&i Michaelis,

" oftenfurus quare cum idem B ad dextrum.ocus

"lum ipfius A cafualiter laefum bene et compe

"tenter curandum apud S. pro quadam pecuniae

“fumma prae manibus foluta aſſumpfiffet, idem

"B curam fuam circa oculum praedi&um tam

66
negligenter et improvide appofuit, quod idem

"Adefectu ipfius B vifum oculi praedicti tota

"liter amifit, ad damnum ipfius A viginti li

" brarum, ut dicit. Et habeas ibi nomina ple

"giorum et hoc breve. Tefte meipfo apud West

monafterium &c." (Regiftr. Brev. 105.)

feen

66
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feen and provided for in the ordinary courſe of juſtice, the party

injured is allowed, both by common law and the ftatute of

Weſtm. 2. c. 24. to bring a ſpecial action on his own caſe, by a

writ formed according to the peculiar circumſtances of his own

particular grievance . For wherever the common law gives a

right or prohibits an injury, it alſo gives a remedy by action ;

and therefore, wherever a new injury is done, a new method of

remedy must be purfued . And it is a fettled diftinction , that

where an act is done which is in itſelf an immediate injury to an

other's perfon or property, there the remedy is uſually by an ac

tion of treſpaſs vi et armis : but where there is no act done, but

only a culpable omiffion ; or where the act is not immediately

injurious, but only by confequence and collaterally ; there no action

of treſpaſs vi et armis will lie, but an action on the ſpecial caſe,

for the damages confequent on fuch omiffion or act,

5. LASTLY ; injuries affecting a man's reputation or good

name are, firft, by malicious, fcandalous, and flanderous words,

tending to his damage and derogation . As if a man, malicioufly

and falfely, utter any flander or falfe tale of another : which

may either endanger him in law, by impeaching him of ſome

heinous crime, as to fay that a man hath poiſoned another, or is

perjured ; or which may exclude him from fociety, as to charge

him with having an infectious diſeaſe ; or which may impair or

hurt his trade or livelyhood, as to call a tradefman a bankrupt,

a phyſician a quack, or a lawyer a knave . Words fpoken in

derogation of a peer, a judge, or other great officer of the

realm, which are called fcandalum magnatum, are held to be ſtill

more heinous ; and, though they be ſuch as would not be ac

tionable in the cafe of a common perfon, yet when ſpoken in

difgrace of fuch high and refpectable characters, they amount to

an atrocious injury : which is redreſſed by an action on the caſe

b See pag 51.

1 Salk. 20. 6 Mod . 54.

d Cro. Jac. 478.

e
11Mod. 180. Lord Raym, 1402. Stra.

635.

f Finch. L. 185 .

Ibid. 186.

h
1 Ventr. 60.

Q2
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founded on many antient ftatutes ; as well on behalf of the

crown, to inflict the punishment of impriſonment on the flan

derer, as on behalf of the party, to recover damages for the in

jury fuſtained. Words alfo tending to ſcandalize a magiſtrate, or

perſon in a public truſt, are reputed more highly injurious than

when ſpoken of a private man . It is ſaid, that formerly no ac

tions were brought for words, unleſs the flander was ſuch, as (if

true) would endanger the life of the object of it '. But, too great

encouragement being given by this lenity to falſe and malicious

flanderers, it is now held that for fcandalous words of the feve

ral fpecies before-mentioned, that may endanger a man in law,

may exclude him from ſociety, may impair his trade, or may

affect a peer of the realm, a magiſtrate, or one in public truſt,

an action on the cafe may be had, without proving any particu

lar damage to have happened, but merely upon the probability

that it might happen. But with regard to words that do not

thus apparently, and upon the face of them, import fuch defa

mation as will of courſe be injurious, it is neceſſary that the

plaintiff ſhould aver fome particular damage to have happened ;

which is called laying his action with a per quod. As if I fay

that fuch a clergyman is a baſtard, he cannot for this bring any

action againſt me, unleſs he can fhew ſome ſpecial lofs by it ;

in which caſe he may bring his action againſt me, for ſaying he

was a baſtard, per quod he loft the preſentation to ſuch a living".

In like manner to flander another man's title, by ſpreading ſuch

injurious reports as, if true, would deprive him of his eſtate (as

to call the iffue in tail, or one who hath land by deſcent, a baſtard)

is actionable, provided any ſpecial damage accrues to the pro

prietor thereby ; as if he loſes an opportunity of felling the land ".

But mere fcurrility, or opprobrious words, which neither in them

felves import, nor are in fact attended with, any injurious effects ,

will not ſupport an action . So fcandals, which concern matters

i Weftm. 1. 3 Edw. I. c. 34. 2 Ric. II.

c. 5. 12 Ric. II. c. 11 .

Lord Raym. 1369.

1

W

2 Vent. 28.

4 Rep. 17. 1 Lev. 248 .

Cro. Jac. 213. Cro. Eliz. 197..

merely
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merely ſpiritual, as to call a man heretic or adulterer, are cogni

zable only in the ecclefiaftical court ; unleſs any temporal

damage enfues, which may be a foundation for a per quod.

Words of heat and paffion, as to call a man rogue and raſcal, if

productive of no ill confequence, and not of any of the dange

rous fpecies before-mentioned, are not actionable : neither are

words ſpoken in a friendly manner, as by way of advice, admo

nition, or concern, without any tincture or circumſtance of ill

will : for, in both theſe cafes, they are not maliciously spoken,

which is part of the definition of flander P. Neither (as was

formerly hinted ) are any reflecting words made uſe of in le

gal proceedings, and pertinent to the cauſe in hand, a ſufficient

cauſe of action for flander ". Alfo if the defendant be able to

juſtify, and prove the words to be true, no action will lie ' , even

though ſpecial damage hath enfued : for then it is no flander or

falſe tale. As if I can prove the tradeſman a bankrupt, the phy

fician a quack, the lawyer a knave, and the divine a heretic, this

will deftroy their reſpective actions ; for though there may be

damage fufficient accruing from it, yet, if the fact be true, it is

damnum abfque injuria ; and where there is no injury, the law

gives no remedy. And this is agreeable to the reaſoning of the

civil law : "eum, qui nocentem infamat, non eft aequum et bonum obeam

"rem condemnari ; delicta enim nocentium nota effe oportet et expedit."

A SECOND way of affecting a man's reputation is by

printed or written libels, pictures, figns, and the like ; which

ſet him in an odious or ridiculous " light, and thereby dimi

niſh his reputation . With regard to libels in general, there are,

as in many other cafes, two remedies ; one by indictment and

another by action . The former for the public offence ; for

every libel has a tendency to break the peace, or provoke others

to break it which offence is the fame whether the matter con

• Noy. 64. 1 Freem. 277.

P Finch. L. 186. 1 Lev. 82. Cro. Jac.

91.

9
pag. 29.

Dyer. 285. Cro. Jac. 90.

8 4 Rep. 13.

Ff. 47. 10. 18.

13
2 Show. 314. 11 Mod. 99.

tained
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tained be true or falſe ; and therefore the defendant, on an in

dictment for publiſhing a libel , is not allowed to alledge the truth

of it by way of juftification " . But in the remedy by action on

the cafe, which is to repair the party in damages for the injury

done him, the defendant may, as for words Spoken, juftify the

truth of the facts, and fhew that the plaintiff has received no

injury at all * . What was faid with regard to words ſpoken, will

alfo hold in every particular with regard to libels by writing or

printing, and the civil actions confequent thereupon : but as to

figns or pictures, it feems neceffary always to fhew, by proper

innuendo's and averments of the defendant's meaning, the import

and application of the ſcandal, and that ſome ſpecial damage has

followed ; otherwife it cannot appear, that fuch libel by picture

was underſtood to be levelled at the plaintiff, or that it was at

tended with any actionable confequences.

A THIRD way of deftroying or injuring a man's reputation

is, by preferring malicious indictments or profecutions againſt

him ; which, under the maſk of juftice and public fpirit, are

ſometimes made the engines of private ſpite and enmity. For

this however the law has given a very adequate remedy in damages,

either by an action of confpiracy , which cannot be brought

but againſt two at the leaft ; or, which is the more ufual way,

by a special action on the caſe for a falſe and malicious profecu

tion ' . In order to carry on the former (which gives a recom

penfe for the danger to which the party has been expoſed) it is

neceffary that the plaintiff ſhould obtain a copy of the record of

his indictment and acquittal ; but, in profecutions for felony, it

is uſual to deny a copy of the indictment, where there is any,

the leaſt, probable caufe to found fuch profecution upon . For

it would be a very great difcouragement to the public juftice of

the kingdom, if profecutors, who had a tolerable ground of fuf

picion, were liable to be fued at law whenever their indictments

W

x

5 Rep. 125.

11 Mod. 99.

Finch. L. 305.

z F. N. B. 116.

a Carth. 421. Lord Raym. 253.

mifcarried.

i
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miſcarried. But an action for a malicious profecution may be

founded on ſuch an indictment whereon no acquittal can be ; as

if it be rejected by the grand jury, or be coram nonjudice, or be

infufficiently drawn. For it is not the danger of the plaintiff,

but the ſcandal, vexation, and expenſe, upon which this action

is founded . However, any probable cauſe for preferring it is

fufficient to juſtify the defendant.

II . We are next to confider the violation of the right of

perfonal liberty. This is effected by the injury of falſe impri

fonment , for which the law has not only decreed a puniſhment,

as a heinous public crime, but has alſo given a private reparation .

to the party ; as well by removing the actual confinement for

the prefent, as, after it is over, by ſubjecting the wrongdoer to

a civil action, on account of the damage ſuſtained by the lofs of

time and liberty.

To conftitute the injury of falfe impriſonment there are two

points requifite : 1. The detention of the perfon ; and, 2. The

unlawfulneſs of fuch detention . Every confinement of the per-

fon is an impriſonment, whether it be in a common prifon, or

in a private houſe, or in the ftocks, or even by forcibly detain

ing one in the public ſtreets . Unlawful, or falſe, impriſonment:

confifts in fuch confinement or detention without fufficient au

thority : which authority may ariſe either from ſome proceſs from

the courts of juſtice ; or from fome warrant from a legal officer

having power to commit, under his hand and feal, and expreffing

the cauſe of ſuch commitment ; or from fome other fpecial

cauſe warranted, for the neceffity of the thing, either by com

mon law, or act of parliament ; fuch as the arrefting of a felon .

by a private perfon without warrant, the impreffing of mariners

for the public fervice, or the apprehending of waggoners for.

miſbehaviour in the public highways . Falfe impriſonment alſo

may arife by executing a lawful warrant or procefs at an unlaw

с

10 Mod. 219. Stra. 691.

2 Inft. 589.

• Ibid. 46.

• Stat. 7 Geo. III. c. 42.

ful.
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ful time, as on a funday ; or in a place privileged from arreſts,

as in the verge of the king's court. This is the injury. Let us

next ſee the remedy : which is of two forts ; the one removing

the injury, the other making fatisfaction for it.

THE means of removing the actual injury of falſe impriſon

ment, are fourfold. 1. By writ of mainprize. 2. By writ de odio

et atia. 3. By writ de homine replegiando. 4. By writ of habeas

corpus.

1. THE writ of mainprize, manucaptio, is a writ directed to

the ſheriff, (either generally, when any man is impriſoned for a

bailable offence, and bail hath been refuſed ; or ſpecially, when

the offence or cauſe of commitment is not properly bailable be

low) commanding him to take ſureties for the priſoner's appear

ance, uſually called mainpernors, and to ſet him at large . Main

pernors differ from bail, in that a man's bail may impriſon or

furrender him up before the ſtipulated day of appearance ; main

pernors can do neither, but are barely fureties for his appear

ance at the day : bail are only fureties, that the party be an

fwerable for the ſpecial matter for which they ftipulate ; main

pernors are bound to produce him to anſwer all charges what

foever b.

2. THE writ de odio et atia was antiently uſed to be directed

to the ſheriff, commanding him to enquire whether a priſoner

charged with murder was committed upon juſt cauſe of ſuſpi

cion, or merely propter odium et atiam, for hatred and ill-will ;

and, if upon the inquifition due cauſe of fufpicion did not appear,

then there iffued another writ for the fheriff to admit him to

bail. This writ, according to Bracton ' , ought not to be denied

to any man ; it being expreffly ordered to be made out gratis,

without any denial, by magna carta, c. 26. and ſtatute Weſtm. 2.

f Stat. 29 Car. II. c. 7.

8 F. N. B. 250. 1 Hal. P. C. 141. Coke

on bail and mainpr. ch. 10.
3

h Co. ibid. ch. 3 .

i l. 3. tr. 2. c. 8.

13 Edw, I.

:
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13 Edw. I. c. 29. But the ftatute of Glocefter, 6 Edw. I. c. 9 .

reſtrained it in the caſe of killing by miſadventure or ſelf- defence,

and the ſtatute 28 Edw. III . c. 9. aboliſhed it in all cafes what

foever but as the ſtatute 42 Edw. III. c. 1. repealed all ſtatutes

then in being, contrary to the great charter, fir Edward Coke is

of opinion that the writ de otio et atia was thereby revived .

k

3. THE writ de homine replegiando ' lies to replevy a man out

of priſon, or out of the cuſtody of any private perſon, ( in the

ſame manner that chattels taken in diſtreſs may be replevied, of

which in the next chapter) upon giving ſecurity to the ſheriff

that the man ſhall be forthcoming to answer any charge againſt

him. And, if the perfon be conveyed out of the ſheriff's ju

riſdiction, the ſheriff may return that he is eloigned, elongatus ;

upon which a proceſs iffues (called a capias in withernam) to im

prifon the defendant himſelf, without bail or mainprize ", till

he produces the party. But this writ is guarded with ſo many

exceptions ", that it is not an effectual remedy in numerous in

ftances, eſpecially where the crown is concerned . The incapa

city therefore of theſe three remedies to give complete relief in

every caſe hath almoſt intirely antiquated them, and hath cauſed

a general recourſe to be had, in behalf of perſons aggrieved by

illegal impriſonment, to

4. THE writ of habeas corpus, the moſt celebrated writ in the

Engliſh law. Of this there are various kinds made uſe of by the

courts at Weſtminſter, for removing priſoners from one court

into another for the more eafy adminiſtration of juſtice. Such

is the habeas corpus ad refpondendum, when a man hath a cauſe of

action againſt one who is confined by the proceſs of ſome infe

rior court ; in order to remove the priſoner, and charge him with

trum, vel capitalis juftitiarii noftri, vel pro

morte hominis, vel pro forefta noftra, vel pro

aliquo alio retto, quare fecundum confuetudinem
m Raym. 474.

" Nifi captus eft per fpeciale praeceptum nof Angliae non fint replegiabilis. (Regiftr.77.)

VOL. III. R this

k
2 Inft. 43. 55. 315.

I F. N. B. 66.
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this new action in the courts above . Such is that ad fatisfacien

dum, when a priſoner hath had judgment againſt him in an ac

tion, and the plaintiff is defirous to bring him up to fome fupe

rior court to charge him with procefs of execution P. Such alfo

are thofe ad profequendum, teftificandum, deliberandum, &c; which

iffue when it is neceflary to remove a prifoner, in order to pro

ſecute or bear teſtimony in any court, or to be tried in the pro

per juriſdiction wherein the fact was committed. Such is, laftly

the common writ ad faciendum et recipiendum, which iſſues out

of any of the courts of Weſtminſter-hall, when a perſon is fued

in fome inferior juriſdiction, and is defirous to remove the action

into the fuperior court ; commanding the inferior judges to pro

duce the body of the defendant, together with the day and cauſe

of his caption and detainer (whence the writ is frequently deno

minated an habeas corpus cum caufa) to do and receive whatſoever

the king's court fhall confider in that behalf. This is a writ

grantable of common right, without any motion in court ; and

it inſtantly ſuperfedes all proceedings in the court below. But,

in order to prevent the furreptitious diſcharge of prifoners, it is

ordered by ſtatute 1 & 2 P. &M. c. 13 .I that no habeas corpus ſhall

iſſue to remove any priſoner out of any gaol, unleſs figned by

fome judge of the court out of which it is awarded . And, to

avoid vexatious delays by removal of frivolous cauſes, it is enacted

by ftatute 21 Jac. I. c. 23. that, where the judge of an inferior

court of record is a barriſter of three years ſtanding, no cauſe

ſhall be removed from thence by habeas corpus or other writ, af

ter iffue or demurrer deliberately joined : that no cauſe, if once

remanded to the inferior court by writ of procedendo or other

wife, fhall ever afterwards be again removed : and that no cauſe

ſhall be removed at all, if the debt or damages laid in the decla

ration do not amount to the fum of five pounds. But an expe

dient having been found out to elude the latter branch of the

ftatute, by procuring a nominal plaintiff to bring another action.

for five pounds or upwards, (and then by the courſe of the court

• 2 Mod. 198.

P 2 Lilly prac . reg. 4.

12 Mod. 306.

Bohun inftit. legal. 85. edit . 1708.

the
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the habeas corpus removed both actions together) it is therefore

enacted by ſtatute 12 Geo. I. c. 29. that the inferior court may

proceed in fuch actions as are under the value of five pounds,

notwithſtanding other actions may be brought againſt the fame

defendant to a greater amount.

BUT the great and efficacious writ in all manner of illegal

confinement, is that of habeas corpus ad fubjiciendum ; directed to

the perfon detaining another, and commanding him to produce

the body of the priſoner with the day and cauſe of his caption

and detention, ad faciendum, fubjiciendum, et recipiendum, to do,

fubmit to, and receive, whatſoever the judge or court awarding

fuch writ ſhall confider in that behalf . This is a high preroga

tive writ, and therefore by the common law iffuing out of the

court of king's bench not only in term-time, but alſo during the

vacation , by a fiat from the chief juſtice or any other of the

judges, and running into all parts of the king's dominions : for

the king is at all times intitled to have an account, why the li

berty of any of his fubjects is reftrained ", wherever that reftraint

may be inflicted . If it iffues in vacation, it is uſually returnable

before the judge himſelf who awarded it, and he proceeds by

himſelf thereon " ; unleſs the term ſhould intervene, and then

it may be returned in court *. Indeed, if the party were privi

leged in the courts of common pleas and exchequer, as being an

officer or fuitor of the court, an habeas corpus ad fubjiciendum

might alſo have been awarded from thence : and, if the caufe

of impriſonment were palpably illegal, they might have dif

charged him ; but, if he were committed for any criminal mat

ter, they could only have remanded him, or taken bail for his

St. Trials. viii . 142 .

The pluries habeas corpus directed to

Berwick in 43 Eliz . ( cited 4 Burr. 856.)

was tefte'd die Jovis prox' poft quinden' fanɛti

Martini. It appears, by referring to the do

minical letter of that year, that this quin

dena (Nov. 25. ) happened that year on a

faturday. The thurfday after was therefore

the 30th of November, two days after the

expiration of the term .

u Cro. Jac. 543.

w 4 Burr. 856.
W

x Ibid. 460.542. 606.

y 2 Inft. 55. 4 Inft. 290. 2 Hal . P. C.

144. 2 Ventr. 22 .

z Vaugh. 155 .

R 2 appear.
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appearance in the court of king's bench ; which occafioned the

common pleas to diſcountenance fuch applications. It hath alfo

been faid, and by very refpectable authorities , that the like ha

beas corpus may iffue out of the court of chancery in vacation :

but, upon the famous application to lord Nottingham by Jenks,

notwithſtanding the moſt diligent ſearches, no precedent could

be found where the chancellor had iſſued ſuch a writ in vacation ,

and therefore his lordſhip refuſed it.

IN the court of king's bench it was, and is ftill, neceſſary to

apply for it by motion to the court , as in the caſe of all other

prerogative writs (certiorari, prohibition, mandamus, &c) which

do not iffue as of mere courfe, without fhewing ſome probable

cauſe why the extraordinary power of the crown is called in to

the party's affiftance. For, as was argued by lord chief juſtice

Vaughan , " it is granted on motion, becauſe it cannot be had of

"courſe ; and there is therefore no necefity to grant it for the

"court ought to be fatisfied that the party hath a probable cauſe

"to be delivered ." And this feems the more reaſonable, becauſe

(when once granted ) the perfon to whom it is directed can re

turn no fatisfactory excufe for not bringing up the body of the

prifoner . So that, if it iſſued of mere courfe, without ſhewing

to the court or judge fome reaſonable ground for awarding it, a

traitor or felon under ſentence of death, a foldier or mariner in

the king's fervice, a wife, a child, a relation, or a domeſtic,

confined for infanity or other prudential reaſons, might obtain a

temporary enlargement by fuing out an habeas corpus, though ſure

to be remanded as ſoon as brought up to the court . And there

fore fir Edward Coke, when chief juſtice, did not ſcruple in

13 Jac. I. to deny a habeas corpus to one confined by the court of

admiralty for piracy ; there appearing, upon his own fhewing,

fufficient grounds to confine him . On the other hand , if a

a Carter. 221. 2 Jon . 13 .

b
4 Inft. 182. 2 Hal . P. C. 147 .

Lord Nott. MSS Rep. July 1676.

d

2 Mod . 306. 1 Lev. 1 .

e Bufhell's cafe. 2 Jon. 13.

f Cro. Jac. 543.

83 Bulftr. 27.

probable
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probable ground be fhewn, that the party is impriſoned without

juſt cauſe ", and therefore hath a right to be delivered, the writ

of habeas corpus is then a writ of right, which " may not be

" denied, but ought to be granted to every man that is com

" mitted, or detained in prifon, or otherwiſe reſtrained, though

"it be by the command of the king, the privy council, or any

" other .'

""

i

IN a former part of theſe commentaries *k we expatiated at

large on the perfonal liberty of the fubject. It was fhewn to be

a natural inherent right, which could not be furrendered or for

feited unleſs by the commiffion of fome great and atrocious

crime, nor ought to be abridged in any cafe without the ſpecial

permiffion of law. A doctrine co-eval with the first rudiments

of the Engliſh conftitution ; and handed down to us from our

Saxon anceſtors , notwithſtanding all their ſtruggles with the

Danes, and the violence of the Norman conqueft : afferted af

terwards and confirmed by the conqueror himſelf and his def

cendants and though ſometimes a little impaired by the fero

city of the times, and the occafional defpotiſm of jealous or

ufurping princes, yet eſtabliſhed on the firmeſt baſis by the pro

vifions of magna carta, and a long fucceffion of ftatutes enacted

under Edward III. To affert an abfolute exemption from im

priſonment in all cafes, is inconfiftent with every idea of law and

political fociety ; and in the end would deſtroy all civil liberty,

by rendering it's protection impoffible : but the glory of the

English law confifts in clearly defining the times, the cauſes, and

the extent, when, wherefore, and to what degree, the impri

fonment of the ſubject may be lawful. This induces an abfolute

neceffity of expreffing upon every commitment the reafon for

which it is made ; that the court upon an habeas corpus may ex

amine into it's validity ; and according to the circumſtances of

the cafe may diſcharge, admit to bail, or remand the prifoner.

* Book I. ch. 1 .2 Inft. 615.

iCom. journ. 1 Apr. 1628.

h
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AND yet, early in the reign of Charles I, the court of king's

bench, relying on fome arbitrary precedents (and thoſe perhaps

mifunderſtood) determined ' that they could not upon an habeas

corpus either bail or deliver a priſoner, though committed with

out any cauſe affigned, in cafe he was committed by the ſpecial

command of the king, or by the lords of the privy council.

This drew on a parliamentary enquiry, and produced the petition

of right, 3 Car. I. which recites this illegal judgment, and enacts

that no freeman hereafter ſhall be ſo impriſoned or detained. But

when, in the following year, Mr Selden and others were com

mitted by the lords of the council, in purſuance of his majeſty's

ſpecial command, under a general charge of " notable contempts

" and ſtirring up fedition againſt the king and government,” the

judges delayed for two terms ( including alfo the long vacation )

to deliver an opinion how far fuch a charge was bailable. And,

when at length they agreed that it was, they however annexed a

condition of finding fureties for the good behaviour, which ſtill

protracted their impriſonment ; the chief juftice, fir Nicholas

Hyde, at the ſame time declaring ", that " if they were again re

" manded for that cauſe, perhaps the court would not afterwards

grant a habeas corpus, being already made acquainted with the

" cauſe of the impriſonment." But this was heard with indig

nation and aſtoniſhment by every lawyer" prefent ; according to

Mr Selden's own account of the matter, whoſe reſentment was not

cooled at the diſtance of four and twenty years ".

1 State Tr. vii. 136.

m Ibid. 240.

THESE pitiful evaſions gave rife to the ſtatute 16 Car. I. c. 10.

§. 8. whereby it was enacted, that if any perfon be committed

by the king himſelf in perfon, or by his privy council, or by any

A

"Etiamjudicum tunc primarius, nifi illud

"faceremus, refcripti illius forenfis, qui liber

" tatis perfonalis omnimodae vindex legitimus eft

"fere folus, ufum omnimodumpalam pronuntia

"vit (fuifemper fimilis) nobis perpetuo inpoſ

66

terum denegandum . Quod, ut odiofiffimumju

"ris prodigium, fcientioribus hic univerfis cenfi

"tum." (Vindic. Mar, clauf. edit. A.D.1653 . )

of

1
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of the members thereof, he ſhall have granted unto him, with

out any delay upon any pretence whatſoever, a writ of habeas

corpus, upon demand or motion made to the court of king's bench

or common pleas ; who ſhall thereupon, within three court days

after the return is made, examine and determine the legality of

ſuch commitment, and do what to juſtice ſhall appertain, in de

livering, bailing, or remanding ſuch priſoner. Yet ftill in the

cafe of Jenks, before alluded to , who in 1676 was committed

by the king in council for a turbulent ſpeech at Guildhall , new

ſhifts and devices were made ufe of to prevent his enlargement

bylaw ; the chief juſtice (as well as the chancellor) declining to

award a writ of habeas corpus ad fubjiciendum in vacation, though

at laſt he thought proper to award the ufual writs ad deliberandum,

&c, whereby the prisoner was diſcharged at the Old Bailey..

Other abuſes had alfo crept into daily practice, which had in

fome meaſure defeated the benefit of this great conftitutional

remedy. The party imprifoning was at liberty to delay his obe

dience to the firſt writ, and might wait till a ſecond and a third,.

called an alias and a pluries, were iſſued, before he produced the

party and many other vexatious ſhifts were practiced to detain

ſtate-priſoners in cuftody . But whoever will attentively confider

the Engliſh hiſtory may obferve, that the flagrant abuſe of any

power, by the crown or it's minifters, has always been produc

tive of a ſtruggle ; which either diſcovers the exerciſe of that

power to be contrary to law, or ( if legal ) reſtrains it for the fu

ture. This was the cafe in the preſent inftance. The oppreffion

of an obfcure individual gave birth to the famous habeas corpus.

áct, 31 Car. II . c. 2. which is frequently confidered as another

magna carta of the kingdom ; and by confequence has alfo in

ſubſequent times reduced the method of proceeding on theſe writs

(though not within the reach of that ſtatute, but iffuing merely

at the common law) to the true ſtandard of law and liberty.

⚫ pag. 132.

P State Trials. vii. 471.

See book I. ch. 1 .

THE
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THE ftatute itſelf enacts, 1. That the writ fhall be returned and

the prifoner brought up within a limited time according to the dif

tance, not exceeding in any caſe twenty days. 2. That fuch writs

ſhall be endorſed as granted in purſuance of this act, and figned

by the perſon awarding them '. 3. That on complaint and requeſt

in writing by or on behalf of any perſon committed and charged

with any crime (unleſs committed for treaſon or felony expreſſ

ed in the warrant, or for ſuſpicion of the fame, or as acceffory

thereto before the fact, or convicted or charged in execution by

legal proceſs) the lord chancellor or any of the twelve judges,

in vacation, upon viewing a copy of the warrant or affidavit that

a copy is denied, ſhall (unleſs the party has neglected for two

terms to apply to any court for his enlargement) award a habeas

corpus for fuch priſoner, returnable immediately before himſelf

or any other of the judges ; and upon the return made ſhall dif

charge the party, if bailable, upon giving ſecurity to appear and

anſwer to the accufation in the proper court ofjudicature. 4. That

officers and keepers neglecting to make due returns, or not de

livering to the prifoner or his agent within fix hours after de

mand a copy of the warrant of commitment, or ſhifting the

cuftody of a prifoner from one to another, without fufficient

reafon or authority (fpecified in the act) fhall for the first offence

forfeit 100%. and for the fecond offence 200l. to the party grieved,

and be difabled to hold his office . 5. That no perfon, once de

livered by babeas corpus, fhall be recommitted for the fame of

fence on penalty of 500l. 6. That every perſon committed for

treafon or felony fhall, if he requires it the first week of the next

term or the first day of the next feffion of oyer and terminer, be

indicted in that term or feffion, or elfe admitted to bail ; unleſs

the king's witneſſes cannot be produced at that time : and if ac

quitted, or if not indicted and tried in the ſecond term or fef

fion, he ſhall be diſcharged from his impriſonment for fuch

imputed offence : but that no perfon, after the affifes fhall be

• Theſe two clauſes ſeem to be tranſpoſed, and ſhould properly be placed after the

following provifions.

opened

1

1
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opened for the county in which he is detained, fhall be removed

by habeas corpus, till after the affifes are ended ; but fhall be left

to the juſtice of the judges of affife . 7. That any fuch priſoner

may move for and obtain his habeas corpus, as well out of the

chancery or exchequer, as cut of the king's bench or common

pleas ; and the lord chancellor or judges denying the fame, on

fight of the warrant or oath that the fame is refufed, forfeit fe

verally to the party grieved the fum of 500l. 8. That this writ

of habeas corpus fhall run into the counties palatine, cinque ports,

and other privileged places, and the iſlands of Jerſey and Guern

fey. 9. That no inhabitant of England (except perfons con

tracting, or convicts praying, to be tranſported ; or having com

mitted fome capital offence in the place to which they are ſent)

ſhall be ſent priſoner to Scotland, Ireland, Jerſey, Guernſey, or

any places beyond the feas, within or without the king's domi

nions on pain that the party committing, his adviſors, aiders,

and affiftants ſhall forfeit to the party grieved a fum not lefs than

500l. to be recovered with treble cofts ; ſhall be difabled to bear

any office of truft or profit ; fhall incur the penalties of praemu

nire; and fhall be incapable of the king's pardon.

THIS is the fubftance of that great and important ſtatute :

which extends (we may obferve) only to the cafe of commitments

for fuch criminal charge, as can produce no inconvenience to pub

lic juſtice by a temporary enlargement of the priſoner : all other

cafes of unjuſt impriſonment being left to the babeas corpus at

common law. But even upon writs at the common law it is now

expected by the court, agreeable to antient precedents ' and the

ſpirit of the act of parliament, that the writ ſhould be immediately

obeyed,withoutwaiting for any alias orpluries ; otherwiſe an attach

ment will iffue. By which admirable regulations, judicial as well

as parliamentary, the remedy is now complete for removing the

injury of unjuſt and illegal confinement. A remedy the more

neceffary, becauſe the oppreffion does not always ariſe from the

ill-nature, but fometimes from the mere inattention , of
govern

• 4 Burr. 856.

VOL. III. S ment.
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ment. For it frequently happens in foreign countries, ( and has

happened in England during temporary fufpenfions ' of the ſta

tute ) that perſons apprehended upon fufpicion have ſuffered a

long impriſonment, merely becauſe they were forgotten.

THE fatisfactory remedy for this injury of falfe impriſonment,

is by an action of treſpaſs, vi et armis, uſually called an action

of falſe impriſonment ; which is generally, and almoſt unavoid

ably, accompanied with a charge of affault and battery alfo : and

therein the party ſhall recover damages for the injury he has re

ceived ; and alſo the defendant is, as for all other injuries com

mitted with force, or vi et armis, liable to pay a fine to the king

for the violation of the public peace.

III. WITH regard to the third abſolute right of individuals,

or that of private property, though the enjoyment of it, when

acquired, is strictly a perſonal right ; yet as it's nature and ori

ginal, and the means of it's acquifition or lofs, fell more directly

under our fecond general divifion, of the rights of things ; and

as, of courſe, the wrongs that affect theſe rights muſt be refer

red to the correſponding divifion in the preſent book of our com

mentaries ; I conceive it will be more commodious and eaſy to

confider together, rather than in a ſeparate view, the injuries that

may be offered to the enjoyment, as well as to the rights, of pro

perty. And therefore I fhall here conclude the head of injuries

affecting the abſolute rights of individuals.

WE are next to contemplate thoſe which affect their relative

rights ; or fuch as are incident to perfons confidered as members

of fociety, and connected to each other by various ties and rela

tions : and, in particular, fuch injuries as may be done to per

fons under the four following relations ; huſband and wife, pa

rent and child, guardian and ward, maſter and fervant .

See Vol. I. pag. 136.

I. INJURIES
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I. INJURIES that may be offered to a perfon, confidered as a

husband, are principally three : abduction, or taking away a man's

wife ; adultery, or criminal converfation with her ; and beating

or otherwiſe abufing her. 1. As to the firſt fort, abduction or

taking her away, this may either be by fraud and perfuafion, or

open violence : though the law in both caſes ſuppoſes force and

conſtraint, the wife having no power to confent ; and therefore

gives a remedy by writ of raviſhment, or action of treſpaſs vi et

armis, de uxore rapta et abducta ". This action lay at the common

law ; and thereby the huſband ſhall recover, not the poffeffion

of his wife, but damages for taking her away : and by ſtatute

Weſtm . 1. 3 Edw. I. c. 13. the offender ſhall alſo be impriſoned

two years, and be fined at the pleaſure of the king. Both

the king and the huſband may therefore have this action * : and

the huſband is alfo intitled to recover damages in an action on

the caſe againſt ſuch as perfuade and intice the wife to live

ſeparate from him without a ſufficient caufe ". The old law was

ſo ſtrict in this point, that, if one's wife miffed her way upon the

road, it was not lawful for another man to take her into his houſe,

unleſs ſhe was benighted and in danger of being loft or drowned² :

but a ſtranger might carry her behind him on horſeback to mar

ket, to a juſtice of the peace for a warrant againſt her huſband,

or to the ſpiritual court to fue for a divorce . 2. Adultery, or

criminal converſation with a man's wife, though it is, as a pub

lic crime, left by our laws to the coercion of the ſpiritual courts;

yet, confidered as a civil injury, ( and furely there can be no

greater) the law gives a fatisfaction to the huſband for it by an

action of treſpaſs vi et armis againſt the adulterer, wherein the

damages recovered are uſually very large and exemplary. But

theſe are properly increaſed or diminiſhed by circumſtances ;

as the rank and fortune of the plaintiff and defendant ; the rela

" F. N. B. 89.

W 2 Inft. 434.

* Ibid.

▾ Law of nifi prius. 74.

Bro. Abr. t. trefpafs. 213.

a Ibid. 207.440.

b Law of nifi prius. 26.

S 2
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tion or connection between them ; the feduction or otherwiſe of

the wife, founded on her previous behaviour and character ; and

the huſband's obligation by fettlement or otherwife to provide

for thoſe children, which he cannot but fufpect to be fpurious.

3. The third injury is that of beating a man's wife or otherwiſe

ill ufing her ; for which, if it be a common aſſault, battery, or

impriſonment, the law gives the ufual remedy to recover damages,

by action of treſpaſs vi et armis, which muſt be brought in the

names of the husband and wife jointly : but if the beating or

other maltreatment be very enormous, ſo that thereby the huf

band is deprived for any time of the company and affſiſtance of

his wife, the lawthen gives him a feparate remedy by an action

upon the cafe for this ill-ufage, per quodconfortium amifit, in which.

he ſhall recover a fatisfaction in damages .

II. INJURIES that may be offered to a perſon confidered in

the relation of a parent were likewiſe of two kinds ; 1. Abduction,

or taking his children away ; and 2. Marrying his ſon and heir

without the father's confent, whereby during the continuance of

the military tenures he loft the value of his marriage . But this

last injury is now ceaſed, together with the right upon which it

was grounded : for, the father being no longer entitled to the

value of the marriage, the marrying his heir does him no fort of

injury, for which a civil action will lie. As to the other, of ab

duction or taking away the children from the father, that is alſo

a matter of doubt whether it be a civil injury, or no ; for, before

the abolition of the tenure in chivalry, it was equally a doubt

whether an action would lie for taking and carrying away any

other child befides the heir : fome holding that it would not,

upon the fuppofition that the only ground or cauſe of action was

lofing the value of the heir's marriage ; and others holding that

an action would lie for taking away any of the children, for that.

the
parent hath an intereſt in them all, to provide for their edu

cation . If therefore before the abolition of theſe tenures it was

an injury to the father to take away the reſt of his children, as

a Cro . Eliz.770.Cro. Jac. 501.538.

well
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well as his heir, (as I am inclined to think it was) it ftill remains

an injury, and is remediable by a writ of raviſhment, or, action

of trespass vi et armis, de filio, vel filia, rapto vel abducto © ; in

the fame manner as the huſband may have it, on account of the

abduction of his wife.

III. Or a fimilar nature to the laſt is the relation of guardian

and ward; and the like actions mutatis mutandis, as are given to

fathers, the guardian alfo has for recovery of damages, when

his ward is ſtolen or raviſhed away from him . And though

guardianship in chivalry is now totally abolished, which was the

only beneficial kind of guardianship to the guardian, yet the

guardian in focage was always and is ftill intitled to an action

of raviſhment, if his ward or pupil be taken from him : but

then he muſt account to his pupil for the damages which he fo

recovers ¹. And, as guardian in focage was alfo intitled at com

mon law to a writ of right of ward, de cuftodia terrae et haeredis,

in order to recover the poffeffion and cuftody of the infanti, fo

I apprehend that he is ftill intitled to fue out this antiquated

writ. But a more fpeedy and fummary method of redreffing all

complaints relative to wards and guardians hath of late obtained,

by an application to the court of chancery ; which is the fu

preme guardian, and has the ſuperintendent juriſdiction, of all

the infants in the kingdom. And it is expreffly provided by

ftatute 12 Car. II. c. 24. that teftamentary guardians may main

tain an action of ravifhment or trefpafs, for recovery of any of

their wards, and alſo for damages to be applied to the uſe and.

benefit of the infants *.

IV. To the relation between mafter andfervant, and the rights.

accruing therefrom, there are two fpecies of injuries incident.

The one is, retaining a man's hired fervant before his time is ex

pired ; the other, beating or confining him in fuch a manner

• F. N. B. 90.

Ibid. 139.

Ibid.

Hale on F. N. B. 139.

i F. N. B. ibid.

* 2 P. Wm . 108.

that
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that he is not able to perform his work. As to the first ; the re

taining another perſon's ſervant during the time he has agreed to

ſerve his preſent mafter ; this, as it is an ungentlemanlike, ſo it

is alſo an illegal act. For every maſter has by his contract pur

chafed for a valuable confideration the ſervice of his domeſtics

for a limited time : the inveigling or hiring his fervant, which

induces a breach of this contract, is therefore an injury to the

maſter ; and for that injury the law has given him a remedy by

a fpecial action on the cafe : and he may alſo have an action

againſt the ſervant for the non-performance of his agreement '.

But, if the new mafter were not apprized of the former contract,

no action lies againſt him ", unleſs he refuſe to reſtore the ſervant

upon demand. The other point of injury, is that of beating,

confining, or diſabling a man's fervant, which depends upon the

fame principle as the laft ; viz. the property which the maſter has

by his contract acquired in the labour of the fervant. In this

cafe, befides the remedy of an action of battery or impriſonment,

which the fervant himſelf as an individual may have againſt

the aggreffor, the mafter alſo, as a recompence for his imme

diate lofs, may maintain an action of treſpaſs, vi et armis ; in

which he muſt allege and prove the ſpecial damage he has ſuſ

tained by the beating of his fervant, per quod fervitium amifit " :

and then the jury will make him a proportionable pecuniary

fatisfaction. A fimilar practice to which, we find alſo to have

obtained among the Athenians ; where maſters were entitled to

an action againſt fuch as beat or ill treated their fervants .

WE may obſerve that, in theſe relative injuries, notice is only

taken of the wrong done to the fuperior of the parties related ,

by the breach and diffolution of either the relation itſelf, or at

leaſt the advantages accruing therefrom ; while the lofs of the

inferior by fuch injuries is totally unregarded. One reafon for

which may be this : that the inferior hath no kind of property

in the company, care, or affiftance of the fuperior, as the fupe

I F. N. B. 167.

Ibid. Winch. 51.

n
9 Rep. 113. 10 Rep. 130.

• Pott. Antiqu. b. I. c. 26.

rior
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rior is held to have in thoſe of the inferior ; and therefore the

inferior can ſuffer no lofs or injury. The wife cannot recover

damages for beating her huſband, for ſhe hath no ſeparate inte

reſt in any thing during her coverture . The child hath no pro

perty in his father or guardian ; as they have in him, for the

fake of giving him education and nurture. Yet the wife or the

child, if the huſband or parent be flain, have a peculiar fpecies

of criminal profecution allowed them, in the nature of a civil

fatisfaction ; which is called an appeal, and which will be con

fidered in the next book. And fo the fervant, whoſe maſter is

difabled, does not thereby loſe his maintenance or wages. He

had no property in his mafter ; and, if he receives his part of

the ftipulated contract, he ſuffers no injury, and is therefore

intitled to no action, for any battery or impriſonment which

ſuch maſter may happen to endure .
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CHAPTER THE NINTH.

OF INJURIES TO PERSONAL PROPERTY.

IN

N the preceding chapter we confidered the wrongs or injuries

that affected the rights of perſons, either confidered as indi

viduals, or as related to each other ; and are at preſent to enter

upon the difcuffion of fuch injuries as affect the rights of pro

perty, together with the remedies which the law has given to

repair or redreſs them.

a

AND here again we muſt follow our former divifion of pro

perty into perſonal and real : perfonal, which confifts in goods,

money, and all other moveable chattels, and things thereunto

incident ; a property, which may attend a man's perfon wherever

he goes, and from thence receives it's denomination : and real

property, which confiſts of ſuch things as are permanent, fixed,

and immoveable ; as lands, tenements, and hereditaments of all

kinds, which are not annexed to the perfon, nor can be moved

from the place in which they ſubſiſt.

*

2 See book II, ch . 2.

FIRST then we are to confider the injuries that may be of

fered to the rights of perfonal property ; and, of theſe, firſt the

rights of perfonal property in poffeffion, and then thoſe that are

in action only ".

b Ibid. ch.25.

I. THE
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I. THE rights of perfonal property in poffefion are liable to

two fpecies of injuries : the amotion or deprivation of that pof

feffion ; and the abufe or damage of the chattels, while the

poffeffion continues in the legal owner. The former, or depri

vation of poffeffion, is alfo divifible into two branches ; the un

juſt and unlawful taking them away ; and the unjuſt detaining

them, though the original taking might be lawful.

I. AND firſt of an unlawful taking. The right of property

in all external things being folely acquired by occupancy, as has

been formerly ſtated, and preſerved and transferred by grants,

deeds, and wills, which are a continuation of that occupancy ;

it follows as a neceffary confequence, that when I once have gain

ed a rightful poffeffion of any goods or chattels, either by a juft

occupancy or by a legal transfer, whoever either by fraud or

force difpoffeffes me of them is guilty of a tranfgreffion againſt

the law of fociety, which is a kind of fecondary law of nature.

For there muſt be an end of all focial commerce between man

and man, unleſs private poffeffions be fecured from unjuſt inva

fions : and, if an acquifition of goods by either force or fraud

were allowed to be a ſufficient title, all property would foon be

confined to the moſt ſtrong, or the moſt cunning; and the weak

and ſimpleminded part of mankind (which is by far the moſt

numerous divifion) could never be fecure of their poffeffions.

THE wrongful taking of goods being thus moſt clearly an

injury, the next confideration is, what remedy the law of Eng

land has given for it. And this is, in the firſt place, the reſtitu

tion of the goods themselves fo wrongfully taken, with damages

for the loſs ſuſtained by ſuch unjuſt invafion ; which is effected

by action of replevin : an inftitution, which the mirror aſcribes

to Glanvil, chief juſtice to king Henry the fecond. This ob

tains only in one inftance of an unlawful taking, that of a wrong

VOL. III.

cc. 2. §. 6.

T ful
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ful diſtreſs ; and this and the action of detinue (of which I

ſhall preſently ſay more) are almoſt the only actions , in which the

actual ſpecific poffeffion of the identical perfonal chattel is reſto

red to the proper owner. For things perfonal are looked upon

by the law as of a nature ſo tranfitory and perishable, that it is

for the most part impoffible either to aſcertain their identity, or

to reſtore them in the fame condition as when they came to the

hands of the wrongful poffeffor. And, fince it is a maxim that

"lex neminem cogit ad vana, feu impoffibilia," it therefore contents

itſelf in general with reſtoring, not the thing itſelf, but a pecu

niary equivalent to the party injured ; by giving him a fatisfac

tion in damages. But in the cafe of a diſtreſs, the goods are

from the first taking in the cuftody of the law, and not merely

in that of the diſtreinor ; and therefore they may not only be

identified, but alſo reſtored to the firft poffeffor, without any

material change in their condition . And, being thus in the cuf

tody of the law, the taking them back by force is looked upon

as an atrocious injury, and denominated a rescous, for which the

diftreinor has a remedy in damages, either by writ of refcous ,

in cafe they were going to the pound, or by writ de parco fracto,

or pound-breach , in cafe they were actually impounded . He

may alſo at his option bring an action on the caſe for this injury :

and fhall therein, if the diftrefs were taken for rent, recover

treble damages . The term, refcous, is likewiſe applied to the

forcible delivery of a defendant, when arrefted, from the officer

who is carrying him to priſon. In which circumſtances the plain

tiff has a ſimilar remedy by action on the cafe, or of rescous :

or, if the ſheriff makes a return of fuch refcous to the court out

of which the proceſs iffued , the reſcuer will be puniſhed by at

tachment h.

F. N. B. 101.

e Ibid. 100.

f Stat. 2 W. & M. Seff. 1. c. 5.

6 Mod. 211.

Cro. Jac. 419. Salk. 586.

AN
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AN action of replevin, the regular way of contefting the va

lidity of the tranſaction , is founded, I ſaid, upon a diſtreſs taken

wrongfully and without fufficient cauſe : being a re-delivery of

the pledge ', or thing taken in diftrefs, to the owner ; upon his

giving fecurity to try the right of the diftrefs, and to restore it

if the right be adjudged againſt him . And formerly, when the

party diftreined upon intended to diſpute the right of the diſtreſs,

he had no other proceſs by the old common law than by a writ

of replevin, replegiari facias ' ; which iffued out of chancery,

commanding the ſheriff to deliver the diſtreſs to the owner, and

afterwards to do juftice in reſpect of the matter in diſpute in his

own county-court. But this being a tedious method of proceed

ing, the beaſts or other goods were long detained from the owner,

to his great lofs and damage ". For which reafon the ſtatute of

Marlbridge directs, that (without fuing a writ out of the

chancery) the ſheriff, immediately upon complaint to him made,

ſhall proceed to replevy the goods. And, for the greater eaſe of

the parties, it is farther provided by ſtatute 1 P. & M. c. 12. that

the ſheriff fhall make at leaſt four deputies in each county, for

the fole purpoſe of making replevins. Upon application there

fore, either to the fheriff, or one of his faid deputies, fecurity

is to be given, in purſuance of the ſtatute of Weſtm. 2. 13 Edw. I.

c. 2. 1. That the party replevying will purſue his action againſt

the diſtreinor, for which purpoſe he puts in plegios de profequendo,

or pledges to profecute ; and, 2. That if the right be determi

ned againſt him, he will return the diſtreſs again ; for which

purpoſe he is alſo bound to find plegios de retorno habendo. Be

fides theſe pledges, which are merely diſcretionary in the ſheriff,

the ſtatute 11 Geo . II . c . 19. requires that the officer, granting a

replevin on a diſtreſs for rent, fhall take a bond with two fure

ties in a fum of double the value of the goods diftreined ; which

bond ſhall be affigned to the avowant or perſon making cogni

n

i See pag. 13.

* Co. Litt. 145 .

I F. N. B. 68.

an

n

2 Inft. 139.

52 Hen. III . c. 21 .

T 2 zance,
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zance, on requeſt made to the ſheriff; and, ifforfeited, may be fued

in the name of the affignee . And certainly, as the end of all

diftreffes is only to compel the party diſtreined upon to fatisfy the

debt or duty owing from him, this end is as well anſwered by

ſuch ſufficient fureties as by retaining the very diſtreſs, which

might frequently occafion great inconvenience to the owner ;

and that the law never wantonly inflicts. The ſheriff, on recei

ving ſuch ſecurity, is immediately, by his officers, to cauſe the

chattels taken in diftrefs to be reftored into the poffeffion of the

party diftreined upon ; unleſs the diftreinor claims a property in

the goods fo taken . For if, by this method of diſtreſs, the dif

treinor happens to come again into poffeffion of his own property

in goods which before he had loft, the law allows him to keep

them, without any reference to the manner by which he thus

has regained poffeffion ; being a kind of perſonal remitter ° . If

therefore the diftreinor claims any fuch property, the party re

plevying muſt ſue out a writ de proprietate probanda, in which

the sheriff is to try, by an inqueft, in whom the property pre

vious to the diſtreſs fubfifted ". And if it be found to be in the

diftreinor, the ſheriff can proceed no farther ; but muſt return

the claim of property to the court of king's bench or common

pleas, to be there farther profecuted, if thought adviſable, and

there finally determined ".

BUT if no claim of property be put in, or if (upon trial)

the ſheriff's inqueft determines it againſt the diftreinor ; then the

ſheriff is to replevy the goods (making uſe of even force, if the

diſtreinor makes reſiſtance ') in cafe the goods be found within

his county. But if the diſtreſs be carried out of the county, or

concealed, then the ſheriff may return that the goods, or beaſts,

are eloigned, elongata, carried to a diſtance, to places to him un

known and thereupon the party replevying ſhall have a writ of

capias in withernam, or in vetito namio ; a term which fignifies a

• See pag. 19.

P Finch. L. 316.

9 Co. Litt. 145. Finch. L. 450 .

3 Inft. 193.2

fecond
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fecond or reciprocal diftrefs ' , in lieu of the firft.which was

eloigned . It is therefore a command to the fheriff to take other

goods, of the diftreinor , in lieu of the diſtreſs formerly taken,

and eloigned, or withheld from the owner' . So that here is now

diftreſs againſt diſtreſs ; one being taken to anſwer the other, by

way of repriſal ", and as a puniſhment for the illegal behaviour

of the original diftreinor . For which reafon goods taken in

withernam cannot be replevied, till the original diſtreſs is forth

coming".

BUT, in common cafes, the goods are delivered back to

the party replevying, who is then bound to bring his action of

replevin ; which may be profecuted in the county court, be

the diſtreſs of what value it may *. But either party may re

move it to the ſuperior courts ; the plaintiff at pleaſure, the de

fendant upon reaſonable caufe : and alfo if in the courſe of pro

ceeding any right of freehold comes in queftion, the ſheriff can

proceed no farther² ; ſo that it is uſual to carry it up in the firſt

inſtance to the courts of Weſtminſter-hall. Upon this action

brought, the diftreinor, who is now the defendant, makes avowry ;

that is, he avows taking the diſtreſs in his own right, or the right

of his wife ; and fets forth the reafon of it, as for rent arrere,

damage done, or other caufe : or elſe, if he juſtifies in another's

right, as his bailiff or fervant, he is faid to make cognizance ;

that is, he acknowleges the taking, but infiſts that fuch taking

was legal, as he acted by the command of one who had a right

• Smith's commonw. b.3.c.10. 2 Inft . 141. challenge to difpute with any perfon in any

F. N. B. 69. 73 . fcience in omni fcibili, et de quolibet ente.

Uponwhich Mr More ſent him this queſtion,," In the old northern languages the word

withernam is uſed as equivalent to repriſals.

(Stiernhook, de jure Sueon. 1. 1. c. 10. )

Raym. 475. The fubftance of this rule

compofedthe terms of that famous question ,

with which fir Thomas More (when a ftudent

on his travels ) is faid to have puzzled a

pragmatical profeffor in the univerſity of

Bruges in Flanders ; who gave a univerfal

utrum averia carucae, capta in vetito namio,

"fint irreplegibilia ;" whether beafts of the

plough, taken in withernam, are incapable

of being replevied. (Hoddefd . c. 5. );

x 2 Inft. 139.

y F. N. B. 69, 70.

z Finch . L. 317 .

66

a
2 Saund. 195.

to
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to diftrein and on the truth and legal merits of this avowry or

cognizance the cauſe is determined. If it be determined for the

plaintiff; viz. that the diftrefs was wrongfully taken ; he has

already got his goods back into his own poffeffion, and fhall keep

them, and moreover recover damages . But if the defendant

prevails, and obtains judgment that the diſtreſs was legal, then

he fhall have a writ de retorno habendo, whereby the goods or

chattels (which were diftreined and then replevied) are returned

again into his cuftody ; to be fold, or otherwiſe difpofed of, as

if no replevin had been made. Or, in caſe of rent-arrere, he may

have a writ to enquire into the value of the diftrefs by a jury,

and ſhall recover the amount of it in damages, if lefs than the

arrear of rent ; or, if more, then ſo much as fhall be equal to

fuch arrear and, if the diftrefs be infufficient, he may take a

farther diftrefs or diftreffes : but otherwife, if, pending a re

plevin for a former diſtreſs, a man diſtreins again for the ſame

rent or fervice, then the party is not driven to his action of re

plevin, but ſhall have a writ of recaption , and recover damages

for the defendant's contempt of the proceſs of the law.

•

IN like manner, other remedies for other unlawful takings of

a man's goods conſiſt only in recovering a ſatisfaction in damages.

As if a man take the goods of another out of his actual or vir

tual poffeffion, without having a lawful title fo to do, it is an

injury; which, though it doth not amount to felony unleſs it be

done animo furandi, is nevertheleſs a tranfgreffion , for which an

action of trespass vi et armis will lie ; wherein the plaintiff ſhall

not recover the thing itſelf, but only damages for the lofs of it.

Or, if committed without force, the party may, at his choice,

have another remedy in damages by action of trover and conver

fion, of which I fhall preſently fay more.

2. DEPRIVATION of poffeffion may alſo be by an unjuſt de

tainer of another's goods, though the original taking was lawful.

F. N. B. 71 .F. N. B. 69.

Stat. 17 Car. II. c. 7.

As
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As if I diftrein another's cattle damage-feafant, and he tenders

me fufficient amends ; now, though the original taking was

lawful, my ſubſequent detainment of them after tender of amends

is wrongful, and he ſhall have an action of replevin againſt me

to recover them : in which he fhall recover damages only for

the detention and not for the caption, becauſe the original taking

was lawful. Or, if I lend a man a horſe, and he afterwards

refuſes to reſtore it, this injury confifts in the detaining, and

not in the original taking, and the regular method for me to re

cover poffeffion is by action of detinue . In this action , of de

tinue, it is neceffary to aſcertain the thing detained, in ſuch man

ner as that it may be fpecifically known and recovered . There

fore it cannot be brought for money, corn, or the like : for that

cannot be known from other money or corn ; unleſs it be in a bag

or a fack, for then it may be diſtinguiſhably marked. In order

therefore to ground an action of detinue, which is only for the

detaining, theſe points are neceffary : 1. That the defendant

came lawfully by the goods, as either by delivery to him, or

finding them ; 2. That the plaintiff have a property ; 3. That

the goods themselves be of fome value ; and 4. That they be

aſcertained in point of identity . But there is one diſadvantage

which attends this action ; viz. that the defendant is herein per

mitted to wage his law, that is, to exculpate himſelf by oath ¹,

and thereby defeat the plaintiff of his remedy : which privilege

is grounded on the confidence originally repoſed in the bailee by

the bailor, in the borrower by the lender, and the like ; from

whence aroſe a ſtrong prefumptive evidence, that in the plaintiff's

own opinion the defendant was worthy of credit. But for this

reaſon the action itſelf is of late much difufed, and has given

place to the action of trover.

THIS action, of trover and converfion, was in it's original an

action of treſpaſs upon the cafe, for recovery of damages againſt

ſuch perſon as had found another's goods, and refuſed to deliver

• F. N. B. 69.

1 Ibid. 138.

Co. Litt. 286.

▲ Ibid. 295.

them
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them on demand, but converted them to his own ufe ; from

which finding and converting it is called an action of trover and

converfion. The freedom of this action from wager of law, and

the lefs degree of certainty requifite in defcribing the goods ' , gave

it fo confiderable an advantage over the action of detinue, that by

a fiction of law actions of trover were at length permitted to be

brought againſt any man, who had in his poffeffion by any means

whatſoever the perfonal goods of another, and fold them or uſed

them without the confent of the owner, or refuſed to deliver

them when demanded . The injury lies in the converſion : for

any man may take the goods of another into poffeffion, if he

finds them ; but no finder is allowed to acquire a property there

in, unleſs the owner be for ever unknown * : and therefore he

muſt not convert them to his own ufe, which the law prefumes

him to do, if he refuſes to reſtore them to the owner ; for which

reaſon ſuch refuſal alone is, prima facie, ſufficient evidence of a

converfion ' . The fact of the finding, or trover, is therefore now

totally immaterial : for the plaintiff needs only to ſuggeſt ( as

words of form) that he loft fuch goods, and that the defendant

found them ; and, if he proves that the goods are his property,

and that the defendant had them in his poffeffion , it is ſufficient .

But a converfion muſt be fully proved : and then in this action

the plaintiff ſhall recover damages, equal to the value of the

thing converted, but not the thing itself; which nothing will

recover but an action of detinue or replevin.

As to the damage that may be offered to things perfonal,

while in the poffeffion of the owner, as hunting a man's deer,

fhooting his dogs, poiſoning his cattle, or in any wife taking from

the value of any of his chattels, or making them in a worſe

condition than before, theſe are injuries too obvious to need ex

plication . I have only therefore to mention the remedies given

by the law to redreſs them, which are in two ſhapes : by action

of trefpafs vi et armis, where the act is in itſelf immediately in

1 10 Rep. 56.
i Salk . 654.

* See book I. ch . 8. book II. ch. 1. & 26.

jurious

1

i
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jurious to another's property, and therefore neceffarily accompa

nied with fome degree of force ; and by ſpecial action on the cafe,

where the act is in itſelf indifferent, and the injury only confe

quential, and therefore arifing without any breach of the peace.

In both of which fuits the plaintiff fhall recover damages, in pro

portion to the injury which he proves that his property has fuf

tained. And it is not material whether the damage be done by

the defendant himſelf, or his fervants by his direction ; for the

action will lie againſt the maſter as well as the fervant ™. And,

ifa man keeps a dog or other brute animal, uſed to do miſchief,

as by worrying ſheep, or the like, the owner muſt anſwer for

the confequences, if he knows of ſuch evil habit " .

II. HITHERTO of injuries affecting the right of things per

fonal, in poſſeſſion. We are next to confider thoſe which regard

things in action only ; or fuch rights as are founded on, and ariſe

from contracts ; the nature and feveral divifions of which were

explained in the preceding volume . The violation , or non-per

formance, of thefe contracts might be extended into as great a

variety of wrongs, as the rights which we then confidered : but

I ſhall now endeavour to reduce them into a narrow compaſs,

by here making only a twofold diviſion of contracts ; viz. con

tracts expreſs, and contracts implied ; and confidering the injuries

that ariſe from the violation of each, and their reſpective re

medies.

EXPRESS contracts include three diftin&t fpecies, debts, co

venants, and promiſes.

1. THE legal acceptation of debt is, a fum of money due by

certain and exprefs agreement. As, by a bond for a determinate

fum ; a bill or note ; a ſpecial bargain ; or a rent reſerved on a

leafe ; where the quantity is fixed and unalterable, and does not

depend upon any after-calculation to ſettle it. The non-payment

• See book II. ch. 30 .

U

m
Noy's Max. c. 44.

Cro. Car. 254.487.

VOL. III. of
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of theſe is an injury, for which the proper remedy is by action

of debt , to compel the performance of the contract and recover

the ſpecifical fum due . This is the ſhorteſt and ſureſt remedy ;

particularly where the debt arifes upon a ſpecialty, that is, upon

a deed or inftrument under feal . So alfo, if I verbally agree to pay

a man a certain price for a certain parcel of goods, and fail in

the performance, an action of debt lies againſt me ; for this is

alſo a determinate contract : but if I agree for no fettled price, I

am not liable to an action of debt, but a ſpecial action on the

cafe, according to the nature of my contract. And indeed ac

tions of debt are now feldom brought but upon ſpecial contracts

under feal : wherein the fum due is clearly and preciſely expreff

ed : for in caſe of ſuch an action upon a fimple contract, the

plaintiff labours under two difficulties . First, the defendant has

here the fame advantage as in an action of detinue, that ofwaging

his law, or purging himſelf of the debt by oath, if he thinks

proper . Secondly, in an action of debt the plaintiff muſt re

cover the whole debt he claims , or nothing at all. For the debt

is one fingle cauſe of action , fixed and determined ; and which

therefore, if the proof varies from the claim, cannot be looked

upon as the fame contract whereof the performance is ſued for.

If therefore I bring an action of debt for 301, I am not at li

berty to prove a debt of 20 /, and recover a verdict thereon '; any

more than if I bring an action of detinue for a horſe, I can

thereby recover an ox. For I fail in the proof of that contract,

which my action or complaint has alleged to be ſpecific, expreſs,

and determinate. But in an action on the cafe, on what is called

an indebitatus affumpfit, which is not brought to compel a ſpecific

performance of the contract, but to recover damages for it's non

performance, the implied affumpfit, and conſequently the damages

for the breach of it, are in their nature indeterminate ; and will

therefore adapt and proportion themſelves to the truth of the

cafe which ſhall be proved, without being confined to the pre

eife demand ftated in the declaration. For if debt be proved,
any

PF . N. B. 119.

Sce appendix, N° III. § . 1.

4 Rep. 94.

• Dyer. 219.
9

?
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however leſs than the fum demanded, the law will raiſe a pro

miſe pro tanto, and the damages will of courſe be proportioned

to the actual debt. So that I may declare that the defendant,

being indebted to me in 30 l, undertook or promiſed to pay it, but

failed ; and lay my damages arifing from fuch failure at what fum

I pleaſe and the jury will, according to the nature of my proof,

allow me either the whole in damages, or any inferior fum.

3

THE form of the writ of debt is fometimes in the debet and

detinet, and fometimes in the detinet only : that is, the writ

ſtates, either that the defendant owes and unjustly detains the debt

or thing in queftion, or only that he unjustly detains it. It is

brought in the debet as well as detinet, when fued by one of the

original contracting parties who perfonally gave the credit, againſt

the other who perfonally incurred the debt, as by the obligee

againſt the obligor, the landlord againſt the tenant, &c. But, if

it be brought by or againſt an executor for a duty due to or from

the teftator, this, not being his own debt, ſhall be ſued for in

the detinet only . So alfo if the action be for goods, for corn, or

an horſe, the writ ſhall be in the detinet only ; for nothing but

a ſum of money, for which I have perfonally contracted, is pro

perly confidered as my debt. And indeed a writ of debt in the

detinet only, is neither more nor leſs than a mere writ of detinue :

it might therefore perhaps be more eaſy (inſtead of diſtinguiſhing

between the debet and detinet, and the detinet only, in an action

of debt) to ſay at once that in the one caſe an action of debt may

be had, in the other an action of detinue.

2. A COVENANT alfo, contained in a deed, to do a direct

act or to omit one, is another ſpecies of expreſs contracts, the

violation or breach of which is a civil injury. As if a man co

venants to be at York by ſuch a day, or not to exerciſe a trade

in a particular place, and is not at York at the time appointed,

or carries on his trade in the place forbidden, theſe are direct

breaches of his covenant ; and may be perhaps greatly to the

difadvan

t F. N. B. 119.

U 2
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diſadvantage and lofs of the covenantee. The remedy for this is

by a writ of covenant " ; which directs the fheriff to command

the defendant generally to keep his covenant with the plaintiff

(without ſpecifying the nature of the covenant) or fhew good.

cauſe to the contrary : and if he continues refractory, or the

covenant is already fo broken that it cannot now be ſpecifically

performed, then the fubfequent proceedings fet forth with pre

cifion the covenant, the breach, and the lofs which has happened

thereby ; whereupon the jury will give damages, in proportion

to the injury ſuſtained by the plaintiff, and occafioned by ſuch

breach of the defendant's contract.

THERE is one fpecies of covenant, of a different nature from

the reft ; and that is a covenant real, to convey or difpofe of

lands, which ſeems to be partly of a perfonal and partly of a

real nature". For this the remedy is by a ſpecial writ of cove

nant, for a ſpecific performance of the contract, concerning cer

tain lands particularly deſcribed in the writ. It therefore directs

the ſheriff to command the defendant, here called the deforciant,

to keep the covenant made between the plaintiff and him con

cerning the identical lands in queſtion : and upon this proceſs it

is that fines of land are ufually levied at common law ; the

plaintiff, or perſon to whom the fine is levied, bringing a writ of

covenant, in which he fuggefts fome agreement to have been

made between him and the deforciant, touching thoſe particular

lands, for the completion of which he brings this action. And,

for the end of this fuppofed difference, the fine or finalis concordia

is made, whereby the deforciant (now called the cognizor) ac

knowleges the tenements to be the right of the plaintiff, now

called the cognizee. And moreover, as leaſes for
years werefor

merly confidered only as contracts or covenants for the enjoy

ment of the rents and profits, and not as the conveyance of any

real intereſt in the land, the antient remedy for the leſſee, if eject

ed, was by writ of covenant againſt the leffor, to recover the term

■ F. N. B. 145 .

w Hal. on F. N. B. 146.

* See book II . ch . 21 .

Y Ibid. ch. 9.

(if



Ch. 9.
W
R
O
N
G
S

.
157

(ifin being) and damages, in cafe the oufter was committed bythe

leffor himself ; or, if the term was expired, or the oufter was

committed by a ftranger, then to recover damages only ".

3. A PROMISE is in the nature of a verbal covenant, and

wants nothing but the folemnity of writing and fealing to make

it abfolutely the fame. If therefore it be to do any explicit act,

it is an expreſs contract, as much as any covenant ; and the

breach of it is an equal injury. The remedy indeed is not ex

actly the fame : fince inſtead of an action of covenant, there

only lies an action upon the cafe, for what is called the affumpfit

or undertaking of the defendant ; the failure of performing which

is the wrong or injury done to the plaintiff, the damages where

of a jury are to eſtimate and fettle. As if a builder promiſes,

undertakes, or affumes to Caius, that he will build and cover

his houſe within a time limited, and fails to do it ; Caius has an

action on the caſe againſt the builder, for this breach of his ex

prefs promiſe, undertaking, or affumpfit ; and fhall recover a pe

cuniary fatisfaction for the injury ſuſtained by ſuch delay. So

alſo in the cafe before-mentioned, of a debt by ſimple contract,

if the debtor promiſes to pay it and does not, this breach of

promiſe entitles the creditor to his action on the caſe, inſtead of

being driven to an action of debt . Thus likewiſe a promiffory

note, or note of hand not under feal, to pay money at a day

certain, is an expreſs affumpfit ; and the payee at common law,

or by cuſtom and act of parliament the indorſee , may recover

the value of the note in damages, if it remains unpaid . Some

agreements indeed, though never fo expreffly made, are deemed

of ſo important a nature, that they ought not to reſt in verbal

promiſe only, which cannot be proved but by the memory

(which fometimes will induce the perjury) of witneſſes.

prevent which, the ſtatute of frauds and perjuries, 29 Car. II.

c. 3. enacts, that in the five following cafes no verbal promiſe

fhall be fufficient to ground an action upon, but at the leaſt ſome

note or memorandum of it ſhall be made in writing, and figned

To

z Bro. Abr. t. covenant . 33. F. N. B. 145. a See book II. ch. 30.

by
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by the party to be charged therewith : 1. Where an executor

or adminiſtrator promiſes to anſwer damages out of his own ef

tate. 2. Where a man undertakes to anſwer for the debt, de

fault, or miſcarriage of another. 3. Where any agreement is

made, upon confideration of marriage. 4. Where any contract

or fale is made of lands, tenements, or hereditaments, or any

intereſt therein. 5. And, laſtly, where there is any agreement

that is not to be performed within a year from the making there

of. In all theſe caſes a mere verbal affumpfit is void .

FROM thefe exprefs contracts the tranſition is eaſy to thoſe

that are only implied by law. Which are ſuch as reaſon and juſ

tice dictate, and which therefore the law prefumes that every

man has contracted to perform ; and, upon this preſumption,

makes him anſwerable to fuch perſons, as fuffer by his non-per

formance.

Of this nature are, firft, fuch as are neceffarily implied by

the fundamental conſtitution of government, to which every

man is a contracting party. And thus it is that every perfon is

bound and hath virtually agreed to pay fuch particular fums of

money, as are charged on him by the fentence, or affeffed by the

interpretation, of the law. For it is part of the original con

tract , entered into by all mankind who partake the benefits of

fociety, to fubmit in all points to the municipal conſtitutions and

local ordinances of that ftate, of which each individual is a

member. Whatever therefore the laws order any one to pay,

that becomes inftantly a debt, which he hath beforehand con

tracted to diſcharge. And this implied agreement it is, that gives

the plaintiff a right to inſtitute a ſecond action, founded merely

on the general contract, in order to recover fuch damages, or

fum of money, as are affeffed by the jury and adjudged by the

court to be due from the defendant to the plaintiff in

mer action. So that if he hath once obtained a judgment againſt

another for a certain fum, and neglects to take out execution

thereupon, he afterwards bring an action of debtmay
this

upon

any
for

judg
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´judgment , and ſhall not be put upon the proof of the original

cauſe of action ; but upon fhewing the judgment once obtained,

ſtill in full force, and yet unfatisfied, the law immediately im

plies, that by the original contract of fociety the defendant hath

contracted a debt, and is bound to pay it. This method feems to

have been invented, when real actions were more in ufe than

at preſent, and damages were permitted to be recovered thereon ;

in order to have the benefit of a writ of capias to take the de

fendant's body in execution for thoſe damages, which proceſs was

allowable in an action of debt (in confequence of the ſtatute

25 Edw. III . c. 17. ) but not in an action real. Wherefore, fince

the difufe of thofe real actions, actions of debt upon judgment in

perfonal fuits have been pretty much diſcountenanced by the

courts, as being generally vexatious and oppreffive, by harraffing

the defendant with the cofts of two actions inſtead of one.

ON the fame principle it is, (of an implied original contract

to ſubmit to the rules of the community, whereof we are mem

bers) that a forfeiture impofed by the by-laws and private ordi

nances of a corporation upon any that belong to the body, or an

amercement ſet in a court-leet or court-baron upon any of the

fuitors to the court (for otherwiſe it will not be binding ) im

mediately create a debt in the eye of the law and fuch forfeit

ure or amercement, if unpaid, work an injury to the party or

parties intitled to receive it ; for which the remedy is by action

of debt .

THE fame reaſon may with equal justice be applied to all

penal ſtatutes, that is, fuch acts of parliament whereby a for

feiture is inflicted for tranfgreffing the proviſions therein enact

ed. The party offending is here bound by the fundamental con

tract of ſociety to obey the directions of the legiſlature, and

pay the forfeiture incurred to fuch perfons as the law requires.

The uſual application of this forfeiture is either to the party

d 5 Rep. 64. Hob. 279 .D
1 Roll. Abr. 600, 601.

Law of nifi prius. 155.

grieved ,
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grieved, or elſe to any of the king's fubjects in general. Of

the former fort is the forfeiture inflicted by the ftatute of

Wincheſter (explained and enforced by ſeveral ſubſequent ſta

tutes ) upon the hundred wherein a man is robbed, which is

meant to oblige the hundredors to make hue and cry after the

felon ; for, if they take him, they ſtand excuſed . But other

wife the party robbed is intitled to profecute them, by a ſpecial

action on the cafe, for damages equivalent to his lofs . And of

the fame nature is the action given by ſtatute 9 Geo. I. c. 22 .

commonly called the black act, againſt the inhabitants of any

hundred, in order to make ſatisfaction in damages to all perfons

who have fuffered by the offences enumerated and made felony

by that act. But, more uſually, theſe forfeitures created by ſta

tute are given at large, to any common informer ; or, in other

words, to any fuch perfon or perfons as will fue for the fame :

and hence fuch actions are called popular actions, becauſe they

are given to the people in general . Sometimes one part is given

to the king, to the poor, or to fome public uſe, and the other

part to the informer or proſecutor ; and then the ſuit is called a

qui tam action, becauſe it is brought by a perfon " qui tam pro

"domino rege, &c, quam pro feipfo in hac parte fequitur." If the

king therefore himſelf commences this fuit, he fhall have the

whole forfeitureh . But if any one hath begun a qui tam, orpo

pular, action, no other perſon can purfue it ; and the verdict

paffed upon the defendant in the firſt ſuit is a bar to all others,

and conclufive even to the king himſelf. This has frequently

occafioned offenders to procure their own friends to begin a fuit,

in order to foreſtall and prevent other actions : which practice

iş in ſome meaſure prevented by a ſtatute made in the reign of a

veryſharp-fighted prince in penal laws ; 4 Hen . VII . c. 20. which

enacts, that no recovery, otherwife than by verdict, obtained by

colluſion in an action popular, ſhall be a bar to any other action

profecuted bona fide. A provifion, that feems borrowed from

с
13 Edw. I. c. 1.I, See book II. ch . 29.

Hawk. P. C. 268.
h

f 27Eliz. c.13 . 29Car. II. c.7. 8Geo.II.
2

c. 16. 22 Geo. II. c . 24.

the
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the rule of the Roman law, that if a perfon was acquitted of

any accufation, merely by the prevarication of the accuſer, a new

profecution might be commenced againſt him .

A SECOND claſs, of implied contracts, are fuch as do not

arife from the expreſs determination of any court, or the pofitive

direction of any ſtatute ; but from natural reaſon, and the juſt

conſtruction of law. Which clafs extends to all prefumptive

undertakings or affumpfits ; which, though never perhaps actually

made, yet conſtantly ariſe from this general implication and in

tendment of the courts of judicature, that every man hath en

gaged to perform what his duty or juftice requires. Thus,

1. IF I employ a perfon to tranfact any buſineſs for me, or

perform any work, the law implies that I undertook, or affumed

to pay him ſo much as his labour deſerved . And if I neglect to

make him amends, he has a remedy for this injury by bringing

his action on the cafe upon this implied affumpfit ; wherein he is

at liberty to fuggeſt that I promiſed to pay him ſo much as he

reaſonably deſerved, and then to aver that his trouble was really

worth fuch a particular fum, which the defendant has omitted

to pay. But this valuation of his trouble is fubmitted to the de

termination of a jury ; who will affefs fuch a fum in damages as

they think he really merited . This is called an affumpfit on a

quantum meruit.

2. THERE is alfo an implied affumpfit on a quantum valebat,

which is very ſimilar to the former ; being only where one takes

up goods or wares of a tradefman, without expreffly agreeing

for the price. There the law concludes, that both parties did

intentionally agree, that the real value of the goods fhould be

paid ; and an action on the cafe may be brought accordingly, if

the vendee refuſes to pay that value.

>

VOL. III.

Ff. 47-15.3.
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3. A THIRD fpecies of implied affumpfits is when one has

had and received money of another's, without any valuable

confideration given on the receiver's part : for the law conftrues

this to be money had and received for the uſe of the owner

only ; and implies that the perſon ſo receiving promiſed and un

dertook to account for it to the true proprietor. And, if he un

justly detains it, an action on the cafe lies againſt him for the

breach of fuch implied promiſe and undertaking ; and he will

be made to repair the owner in damages, equivalent to what he

has detained in fuch violation of his promife. This is a very ex

tenfive and beneficial remedy, applicable to almoſt every caſe

where the defendant has received money which ex aequo et bono

he ought to refund. It lies for money paid by mistake, or on a

confideration which happens to fail, or through impofition, ex

tortion, or oppreffion, or where undue advantage is taken of the

plaintiff's fituation *.

4. WHERE a perfon has laid out and expended his own

money for the uſe of another, at his requeſt, the law implies a

promiſe of repayment, and an action will lie on this affumpfit '.

;

5. LIKEWISE, fifthly, upon a ſtated account between two

merchants, or other perfons, the law implies that he againſt

whom the ballance appears has engaged to pay it to the other

though there be not any actual promife. And from this impli

cation it is frequent for actions on the cafe to be brought, de

claring that the plaintiff and defendant had ſettled their accounts

together, infimul computaffent, (which gives name to this ſpecies

of affumpfit) and that the defendant engaged to pay the plaintiff

the ballance, but has fince neglected to do it. But if no account

has been made up, then the legal remedy is by bringing a writ

of account, de computo"; commanding the defendant to render a

juſt account to the plaintiff, or ſhew the court good cauſe to the

m F. N. B. 116.4 Burr. 1012.

1 Carth. 446. 2 Keb. 99.

k
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contrary. In this action, if the plaintiff fucceeds, there are two

judgments : the firſt is, that the defendant do account (quod

computet) before auditors appointed by the court ; and, when

fuch account is finiſhed, thenthe fecond judgment is, that he do

pay the plaintiff ſo much as he is found in arrear. This action,

by the old common law ", lay only againſt the parties themſelves,

and not their executors ; becauſe matters of account refted folely

in their own knowlege . But this defect, after many fruitless at

tempts in parliament, was at laft remedied by ftatute 4 Ann.

e. 16. which gives an action of account againſt the executors

and adminiſtrators. But however it is found by experience, that

the moſt ready and effectual way to fettle theſe matters of ac

count is by bill in a court of equity, where a difcovery may be

had on the defendant's oath, without relying merely on the evi

dence which the plaintiff may be able to produce. Wherefore

actions of account, to compel a man to bring in and ſettle his

accounts, are now very ſeldom uſed ; though, when an account

is once ſtated, nothing is more common than an action upon the

implied affumpfit to pay the ballance.

6. THE laſt claſs of contracts implied by reaſon and conſtruc→

tion of law arifes upon this fuppofition , that every one who un

dertakes any office, employment, truft, or duty, contracts with

thoſe who employ or entruſt him, to perform it with integrity,

diligence, and ſkill. And, if by his want of either of thoſe

qualities any injury accrues to individuals, they have therefore

their remedy in damages by a ſpecial action on the cafe. A few

inftances will fully illuftrate this matter. If an officer of the

public is guilty of neglect of duty, or a palpable breach of it,

of non-feafance or of mif-feafance ; as, if the ſheriff does not

execute a writ fent to him, or if he wilfully makes a falſe re

turn thereof; in both theſe cafes the party aggrieved ſhall have

an action on the cafe, for damages to be affeffed by a jury . If

a fheriff or gaoler fuffers a prifoner, who is taken upon mefne

proceſs (that is, during, the pendency of a fuit) to escape, he is

■ Co. Litt. 90.

liable

• Moor. 431. 11 Rep. 99.

W 2
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liable to an action on the cafe . But if after judgment, a gaoler

or a fheriff permits a debtor to efcape, who is charged in exe

cution for a certain fum ; the debt immediately becomes his own,

and he is compellable by action of debt, being for a fum liqui

dated and aſcertained, to fatisfy the creditor his whole demand :

which doctrine is grounded on the equity of the ftatutes of

Weftm.2.13 Edw. I. c. 11. and 1 Ric. II . c. 12. An advocate or at

torney that betray the cauſe of their client, or, being retained, ne

glect to appear at the trial, by which the cauſe miſcarries, are liable

to an action on the cafe, for a reparation to their injured client '.

There is alſo in law always an implied contract with a common

inn-keeper, to ſecure his gueft's goods in his inn ; with a com

mon carrier or bargemaſter, to be anfwerable for the goods he

carries ; with a common farrier, that he fhoes a horfe well, with

out laming him ; with a common taylor, or other workman,

that he performs his buſineſs in a workmanlike manner : in

which if they fail, an action on the cafe lies to recover damages .

for fuch breach of their general undertaking . But if I employ

a person to tranfact any of theſe concerns, whofe common pro

feffion and buſineſs it is not, the law implies no fuch general un

dertaking ; but in order to charge him with damages, a Special

agreement is required. Alſo if an inn-keeper, or other victual

ler, hangs out a fign and opens his houſe for travellers, it is an

implied engagement to entertain all perfons who travel that way;

and upon this univerfal affumpfit an action on the cafe will lie.

againſt him for damages, if he without good reaſon refuſes to

admit a traveller ' . If any one cheats me with falſe cards or dice,

or by falſe weights and meaſures, or by felling me one commo

dity for another, an action on the cafe alfo lies againſt him for

damages, upon the contract which the law always implies, that

every tranfaction is fair and honeft ". In contracts likewife for

fales, it is conſtantly understood that the feller undertakes that

the commodity he fells is his own ; and if it proves otherwiſe,

P Cro. Eliz . 625. Comb . 69.

4 Bro. Abr. t. parliament. 19. 2 Inſt . 382 .

Finch. L. 188.

11 Rep . 54. 1 Saund . 324.

1 Ventr. 333.

☐ 10 Rep. 56.

an
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an action on the cafe lies againſt him to exact damages for this

deceit. In contracts for provifions it is always implied that they

are wholeſome ; and, if they be not, the fame remedy may be

had. Alſo if he, that felleth any thing, doth upon the fale war

rant it to be good, the law annexes à tacit contract to this war

ranty, that if it be not fo, he ſhall make compenfation to the

buyer: elfe it is an injury to good faith, for which an action

on the cafe will lie to recover damages " . The warranty must be

upon the fale ; for if it be made after, and not at the time of the

fale, it is a void warranty : for it is then made without any

confideration ; neither does the buyer then take the goods upon

the credit of the vendor. Alfo the warranty can only reach to

things in being at the time of the warranty made, and not to

things in futuro as , that a horfe is found at the buying of him ;

not that he will be found two years hence. But if the vendor

knew the goods to be unfound, and hath uſed any art to diſguiſe,

them , or if they are in any fhape different from what he repre

ſents them to be to the buyer, this artifice fhall be equivalent to an

expreſs warranty, and the vendor is anfwerable for their goodness.

A general warranty will not extend to guard against defects that

are plainly and obviouſly the object of one's fenfes, as if a horſe

be warranted perfect, and wants either a tail or an ear, unleſs

the buyer in this cafe be blind . But if cloth is warranted to be

of fuch a length, when it is not, there an action on the cafe

lies for damages ; for that cannot be difcerned by fight, but only

by a collateral proof, the meaſuring it . Alſo if a horſe is war

ranted found, and he wants the fight of an eye, though this

ſeems to be the object of one's fenfes, yet as the diſcernment of

fuch defects is frequently matter of fkill, it hath been held that

an action on the cafe lieth, to recover damages for this impofition *.

BESIDES the fpecial action on the cafe, there is alſo a pecu

liar remedy, entitled an action of deceit , to give damages in fome

w F. N. B. 94.

Finch. L. 189.

y 2 Roll. Rep . 5 .

Finch. L. 189.

a Salk. 611.

F. N. B. 95.

particular
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particular cafes of fraud ; and principally where one man does

any thing in the name of another, by which he is deceived or

injured ; as if one brings an action in another's name, and then

ſuffers a nonfuit, whereby the plaintiff becomes liable to coſts :

or where one ſuffers a fraudulent recovery of land or chattels to

the prejudice of him that hath right. It alfo lies in the cafes of

warranty before-mentioned , and the other injuries committed

contrary to good faith and honeſty. But the action on the caſe,

in nature of deceit, is more uſually brought upon theſe occaſions.

THUS much for the non-performance of contracts expreſs.or

implied ; which includes every poffible injury to what is by far

the moſt confiderable fpecies of perfonal property ; viz. that

which conſiſts in action merely, and not in poffeffion. Which

finiſhes our enquiries , into fuch wrongs as may be offered to per

fonal property, with their feveral remedies by fuit or action ...

< Law of, nifi prius. 29. d F. N. B. 98.

.....
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CHAPTER THE TENTH.

OF INJURIES TO REAL PROPERTY, AND

FIRST OF DISPOSSESSION, OR OUSTER,

OF THE FREEHOLD.

I property which info

COME now to confider fuch injuries as affect that ſpecies

real; as being of a more ſubſtantial and permanent nature than

thofe tranfitory rights of which perfonal chattels are the object.

REAL injuries then, or injuries affecting real rights, are prin

cipally fix ; 1. Ouſter ; 2. Treſpaſs ; 3. Nufance ; 4. Waſte ;

5. Subtraction ; 6. Disturbance.

OUSTER, or difpoffeffion, is a wrong or injury that carries

with it the amotion of poffeffion : for thereby the wrongdoer gets

into the actual occupation of the land or hereditament, and ob

liges him that hath a right to ſeek his legal remedy ; in order to

gain poffeffion, and damages for the injury fuftained . And fuch

oufter, or difpoffeffion may either be of the freehold, or of 'chat

tels real. Ouſter of the freehold is effected by one of the fol

lowing methods : 1. Abatement ; 2. Intrufion ; 3. Diffeifin ;

4. Difcontinuance ; 5. Deforcement. All of which in their or

der, and afterwards their reſpective remedies, will be confidered

in the prefent chapter.

1. AND,
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I. AND, firſt, an abatement is where a perfon dies feiſed of

an inheritance, and before the heir or devifee enters, a ſtranger

who has no right makes entry, and gets poffeffion of the free

hold this entry of him is called an abatement, and he himſelf

is denominated an abator . It is to be obferved that this ex

preffion , of abating, which is derived from the French and fig

nifies to quafh, beat down, or destroy, is uſed by our law in

three fenfes. The firft, which feems to be the primitive fenſe,

is that of abating or beating down a nuſance, of which we fpoke

in the beginning of this book : and in a like ſenſe it is uſed in

ſtatute Weſtm. 1. 3 Edw. I. c. 17. where mention is made of

abating a caſtle or fortrefs ; in which caſe it clearly fignifies to

pull it down, and level it with the ground . The fecond fignifi

cation of abatement is that of abating a writ or action, of which

we fhall fay more hereafter : here it is taken figuratively, and

fignifies the overthrow or defeating of fuch writ, by fome fatal

exception to it. The laft fpecies of abatement is that we have

now before us ; which is alfo a figurative expreffion, to denote

that the rightful poffeffion or freehold ofthe heir or deviſee is over

thrown by the rude intervention of a ſtranger.

3 L

THIS abatement of a freehold is fomewhat fimilar to an im

mediate occupancy in a ſtate of nature, which is effected by ta

king poffeffion of the land the fame inſtant that the prior occu

pant by his death relinquishes it. But this however agreeable

to natural juftice, confidering man merely as an individual, is

diametrically oppofite to the law of fociety, and particularly the

law of England : which, for the prefervation of public peace,

hath prohibited as far as poffible all acquifitions by mere occu

pancy ; and hath directed that lands, on the death of the preſent

poffeffor, fhould immediately veft either in fome perfon, expreffly

named and appointed by the deceaſed , as his devifee ; or, on de

fault of fuch appointment, in fuch of his next relations as the

law hath felected and pointed out as his natural repreſentative or

a Finch. L. 195 . b

page 5 .

heir.
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heir. Every entry therefore of a mere ftranger, by way of in

tervention between the anceſtor and heir or perfon next entitled,

which keeps the heir or devifee out of poffeffion , is one of the

higheſt injuries to the rights of real property.

2. THE fecond fpecies of injury by oufter, or amotion of

poffeffion from the freehold, is by intrusion : which is the entry

of a ſtranger, after a particular eſtate of freehold is determined,

before him in remainder or reverfion . And it happens where a

tenant for term of life dieth feifed of certain lands and tene

ments, and a ftranger entereth thereon, after fuch death of the

tenant, and before any entry of him in remainder or reverfion ".

This entry and interpofition of the ftranger differ from an abate

ment in this ; that an abatement is always to the prejudice of

the heir, or immediate devifee ; an intrufion is always to the

prejudice of him in remainder or reverfion . For example ; if A

dies feiſed of lands in fee-fimple, and, before the entry of B his

heir, C enters thereon, this is an abatement ; but if A be tenant

for life, with remainder to B in fee-fimple, and, after the death

of A, C enters, this is an intrufion . Alfo if A be tenant for life

on leafe from B, or his anceſtors, or be tenant by the curtefy, or

in dower, the reverfion being veſted in B ; and after the death

ofA, C enters and keeps B out of poffeffion, this is likewiſe an

intruſion. So that an intruſion is always immediately conſequent

upon the determination of a particular eſtate ; an abatement

is always confequent upon the defcent or devife of an eſtate in

fee-fimple. And in either cafe the injury is equally great to him

whoſe poffeffion is defeated by this unlawful occupancy.

3. THE third fpecies of injury by ouſter, or privation of the

freehold, is by diffeifin. Diffeifin is a wrongful putting out of

him that is ſeiſed of the freehold . The two former fpecies of

injury were by a wrongful entry where the poffeffion was vacant ;

but this is an attack upon him who is in actual poffeffion, and

turning him out of it. Thoſe were an oufter from a freehold in

• Co. Litt. 277. F. N. B. 203 , 204.

VOL. III .

& Co. Litt. 277•

X
law;
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law ; this is an oufter from a freehold in deed. This may be ef

fected either in corporeal inheritances, or incorporeal . Diffeifin,

of things corporeal, as of houſes, land, &c, muſt be by entry

and actual difpoffeffion of the freehold ; as if a man enters ei

ther by force or fraud into the houſe of another, and turns, or

at leaſt keeps, him and his fervants out of poffeffion . Diffeifin

of incorporeal hereditaments cannot be an actual difpoffeffion ;

for the ſubject itſelf is neither capable of actual bodily poffeffion,

nor difpoffeffion : but it depends on their reſpective natures, and

various kinds ; being in general nothing more than a diſturbance

of the owner in the means of coming at, or enjoying them. With

regard to freehold rent in particular, our antient law-books men

tioned five methods ofworking a diffeifin thereof : 1. By enclosure;

where the tenant fo enclofeth the houfe or land, that the lord

cannot come to diftrein thereon, or demand it : 2. By forestaller,

or lying in wait ; when the tenant befetteth the way with force

and arms, or by menaces of bodily hurt affrights the leffor from

coming 3. By refcous ; that is, either by violently retaking a

diſtreſs taken, or by preventing the lord with force and arms

from taking any at all : 4. By replevin ; when the tenant re

plevies the diftrefs at fuch time when his rent is really due :

5. By denial ; which is when the rent being lawfully demanded

is not paid. All, or any of theſe circumſtances work a diffeifin

of rent : that is , they wrongfully put the owner out of the only

poffeffion, of which the fubject-matter is capable, namely, the

receipt of it . And all theſe diffeifins, of hereditaments incorpo

real, are only fo at the election and choice of the party injured ;

if, for the fake of more eafily trying the right, he is pleaſed to

fuppofe himſelf diffeifed . Otherwiſe, as there can be no actual

difpoffeffion, he cannot be compulfively diffeifed of any incorpo

real hereditament.

AND fo too, even in corporeal hereditaments, a man may

frequently fuppofe himſelf to be diffeifed, when he is not ſo in

& Litt. §. 588, 589.
• Co. Litt. 181.

f Finch. L. 165 , 166. Litt. § . 237, c.

fact,
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fact, for the fake of intitling himſelf to the more eafy and com

modious remedy of an affife of novel diffeifin, (which will be ex

plained in the ſequel of this chapter ) inſtead of being driven to

the more tedious proceſs of a writ of entry h . The true injury

of compulfive diffeifin feems to be that of difpoffefling the te

nant, and fubftituting oneself to be the tenant of the lord in his

ftead ; in order to which in the times of pure feodal tenure the

confent or connivance of the lord, who upon every deſcent or

alienation perſonally gave, and who therefore alone could change,

the ſeiſin or inveftiture, feems to have been antiently neceffary.

But when in proceſs of time the feodal form of alienations wore

off, and the lord was no longer the inftrument of giving actual

feifin, it is probable that the lord's acceptance of rent or ſervice,

from him who had difpoffeffed another, might conſtitute a com

plete diffeifin . Afterwards, no regard was had to the lord's con

currence, but the difpoffeffor himſelf was confidered as the fole

diffeifor : and this wrong was then allowed to be remedied by

entry only, without any form of law, as againſt the diffeifor him

felf; but required a legal proceſs againſt his heir or alienee . And

when the remedy by affife was introduced under Henry II , to re

drefs fuch diffeifins as had been committed within a few years

next preceding, the facility of that remedy induced others, who

were wrongfully kept out of the freehold, to feign or allow them

felves to be diffeifed, merely for the fake of the remedy.

THESE three ſpecies of injury, abatement, intruſion, and

diffeifin, are fuch wherein the entry of the tenant ab initio, as

well as the continuance of his poffeffion afterwards , is unlawful .

But the two remaining fpecies are where the entry of the tenant

was at firſt lawful, but the wrong confifts in the detaining of

poffeffion afterwards .

4. SUCH is, fourthly, the injury of difcontinuance ; which

happens when he who hath an eſtate-tail , maketh a larger eſtate

of the land than by law he is intitled to do ' : in which cafe the

h

Hengh. parv. c.7. 4 Burr , 110.

eftateX 2

i Finch. L. 190.
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eftate is good, fo far as his power extends who made it, but no

farther. As if tenant in tail makes a feoffment in fee-ſimple,

or for the life of the feoffee, or in tail ; all which are beyond his

power to make, for that by the common law extends no farther

than to make a leafe for his own life : here the entry of the

feoffee is lawful during the life of the feoffor ; but if he retains

the poffeffion after the death of the feoffor, it is an injury,

which is termed a difcontinuance ; the antient legal eftate, which

ought to have furvived to the heir in tail, being gone, or at leaſt

fufpended, and for a while diſcontinued . For, in this cafe, on

the death of the alienors, neither the heir in tail, nor they in

remainder or reverfion expectant on the determination of the

eſtate-tail, can enter on and poſſeſs the lands fo alienated . Alſo,

by the common law, the alienation of an huſband who was ſeiſed

in the right of his wife, worked a diſcontinuance of the wife's

eftate : till the ſtatute 32 Hen. VIII . c . 28. provided, that no act

by the huſband alone ſhould work a diſcontinuance of, or pre

judice, the inheritance or freehold of the wife ; but that, after

his death, the or her heirs may enter on the lands in queftion.

Formerly also, if an alienation was made by a fole corporation,

as a biſhop or dean, without conſent of the chapter, this was a

diſcontinuance . But this is now quite antiquated bythe diſabling

ſtatutes of 1 Eliz. c. 19. and 13 Eliz. c. 10. which declare all

fuch alienations abfolutely void ab initio, and therefore at prefent

no diſcontinuance can be thereby occafioned.

I

5. THE fifth and laſt ſpecies of injuries by oufter or privation

of the freehold, where the entry of the preſent tenant or pof

feffor was originally lawful, but his detainer is now unlawful,

is that by deforcement. And this, in it's moſt extenſive ſenſe, is

nomengeneraliffimum ; being a much larger and more comprehen

five expreffion than any of the former, and fignifying the hold

ing of any lands or tenements to which another perſon hath a

right*. So that this includes as well an abatement, an intruſion,

a diffeifin, or a diſcontinuance, as any other fpecies . of wrong

F. N. B. 194. * Co. Litt. 277.

what
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whatſoever, whereby he that hath right to the freehold is kept

out of poffeffion . But, as contradiftinguiſhed from the former,

it is only fuch a detainer of the freehold, from him that hath

the right of property, but never had any poffeffion under that.

right, as falls within none of the injuries which we have before

explained. As in cafe where a lord hath a feignory, and lands

efcheat to him propter defectum fanguinis, but the feifin of the

lands is withheld from him: here the injury is not abatement,

for the right vefts not in the lord as heir or deviſee ; nor is it

intruſion, for it veſts not in him in remainder or reverfion ; nor

is it diffeifin, for the lord was never ſeiſed ; nor does it at all bear

the nature of any fpecies of difcontinuance ; but, being neither

of theſe four, it is therefore a deforcement . If a man marries a

woman, and during the coverture is ſeiſed of lands, and alienes,

and dies ; is diffeifed, and dies ; or dies in poffeffion ; and the:

alienee, diffeifor, or heir, enters on the tenements and doth not

affign the widow her dower ; this is alſo a deforcement to the

widow, by withholding lands to which ſhe hath a right ". In

like manner, if a man leaſe lands to another for term of years,

or for the life of a third perſon, and the term expires by furren

der, efflux of time, or death of the ceftui que vie ; and the leffee

or any ftranger, who was at the expiration of the term in pof

feffion, holds over, and refuſes to deliver the poffeffion to him in

remainder or reverfion, this is likewiſe a deforcement ". Deforce

ments may alſo ariſe upon the breach of a condition in law as

if a woman gives lands to a man by deed, to the intent that he

marry her, and he will not when thereunto required, but conti

nues to hold the lands : this is fuch a fraud on the man's part, that

the law will not allow it to deveft the woman's right ; though

it does deveſt the poffeffion, and thereby becomes a deforcement °.

Deforcements may alfo be grounded on the difability of the party

deforced : as if an infant, or his anceſtors being within age, do

make an alienation of his lands , and the alienee enters and keeps

poffeffion ; now, as the alienation is voidable, this poffeffion as

I F. N. B. 143.

Ibid. 8. 147.

Finch. L. 263. F. N. B. 201. 205,6,7 .

• F. N. B. 205,

againſt
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againſt the infant is wrongful, and therefore a deforcement". The

fame happens, when one of nonfane memory alienes his lands or

tenements, and the alienee enters and holds poffeffion , this is alſo

a deforcement . Another fpecies of deforcement is, where two

perfons have the fame title to land, and one of them enters and

keeps poffeffion against the other as where the anceſtor dies

feiſed of an eſtate in fee-fimple ; which defcends to two fifters

as coparceners, and one of them enters before the other, and

will not ſuffer her fifter to enter and enjoy her moiety ; this is

alſo a deforcement ' . Deforcement may alſo be grounded on the

non-performance of a covenant real : as if a man, ſeiſed of lands,

covenants to convey them to another, and neglects or refuſes ſo

to do, but continues poffeffion against him ; this poffeffion, being

wrongful, is a deforcement . And hence, in levying a fine of

lands, the perſon, againſt whom the fictitious action is brought

upon a ſuppoſed breach of covenant, is called the deforciant.

Thus, laſtly, keeping a man by any means out of a freehold of

fice is a deforcement : and, indeed, from all theſe inftances it

fully appears, that whatever injury, (withholding the poffeffion

of a freehold) is not included under one of the four former heads,

is comprized under this of deforcement.

THE ſeveral ſpecies and degrees of injury by oufter being thus

afcertained and defined, the next confideration is the remedy :

which is, univerfally, the reftitution or delivery ofpoſſeſſion to the

right owner ; and, in fome cafes, damages alfo for the unjuſt

amotion. The methods, whereby theſe remedies, or either of

them, may be obtained, are various.

I. THE first is that extrajudicial and fummary one, which we

flightly touched in the firſt chapter of the preſent book ', of entry

by the legal owner, when another perſon, who hath no right, hath

previouſly taken poffeffion of lands or tenements. In this cafe the

P Finch. L. 264. F. N. B. 192.

4 Finch. ibid. F. N. B. 202 .

Finch. L. 293 , 294. F. N. B. 197.

s F. N. B. 146.

t See pag. 5.

party
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party entitled may make a formal, but peaceable, entry thereon,

declaring that thereby he takes poffeffion ; which notorious act of

ownerſhip is equivalent to a feodal inveftiture by the lord : or

he may enter on any part of it in the fame county, declaring it

to be in the name of the whole " but if it lies in different

counties he muſt make different entries ; for the notoriety offuch

entry or claim to the pares or freeholders of Weſtmorland, is

not any notoriety to the pares or freeholders of Suffex . Alſo if

there be two diffeifors, the party diſſeiſed muſt make his entry on

both ; or if one diffeifor has conveyed the lands with livery to two

diſtinct feoffees, entry muſt be made on both " : for as their ſeifin

is diftinct, fo alfo muſt be the act which devefts that feifin . If

the claimant be deterred from entering by menaces or bodily fear,

he may make claim, as near to the eſtate as he can, with the like

forms and folemnities : which claim is in force for a year and a

day only . And therefore this claim, if it be repeated once in

the ſpace of every year and day, (which is called continual claim)

has the fame effect with, and in all refpects amounts to, a legal

entry . Such an entry gives a man ſeiſin ' , or puts him into im

mediate poffeffion that hath right of entry on the eſtate, and

thereby makes him complete owner, and capable of conveying

it from himſelf by either deſcent or purchaſe.

THIS remedy by entry takes place in three only of the five

fpecies of oufter, viz. abatement, intrufion, and diffeifin * : for,

as in theſe the original entry of the wrongdoer was unlawful,

they may therefore be remedied by the mere entry of him who

hath right. But, upon a diſcontinuance or deforcement, the

owner of the eftate cannot enter, but is driven to his action :

for herein the original entry being lawful, and thereby an appa

rent right of poffeffion being gained, the law will not fuffer

that right to be overthrown by the mere act or entry of the

claimant.

v See book II. ch. 14. pag. 209.

Litt. §.417.

Co. Litt. 252.

* Litt. §. 422.

y Ibid. §. 419. 423.

z Co. Litt 15.

a Ibid. 237.

ΟΝ
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On the other hand, in cafe of abatement, intrufion, or dif

feifin, where entries are generally lawful, this right of entry may

be tolled, that is, taken away, by defcent. Deſcents, which take

away entries , are when any one, ſeiſed by any means whatſo

ever of the inheritance of a corporeal hereditament, dies, where

by the fame defcends to his heir : in this cafe, however feeble

the right of the anceſtor might be, the entry of any other per

fon who claims title to the freehold is taken away ; and he can

not recover poffeffion againſt the heir by this fummary method,

but is driven to his action to gain a legal ſeiſin of the eſtate . And

this, firſt, becauſe the heir comes to the eſtate by act of law,

and not by his own act ; the law therefore protects his title, and

will not fuffer his poffeffion to be deveſted, till the claimant hath

proved a better right. Secondly, becauſe the heir may not fud

denly know the true ſtate of his title : and therefore the law,

which is ever indulgent to heirs, takes away the entry of fuch

claimant as neglected to enter on the anceſtor, who was well

able to defend his title ; and leaves the claimant only the reme

dy of a formal action againſt the heir . Thirdly, this was ad

mirably adapted to the military ſpirit of the feodal tenures, and

tended to make the feudatory bold in war ; fince his children

could not, by any mere entry of another, be difpoffeffed of the

lands whereof he died feifed . And, laſtly, it is agreeable to the

dictates of reaſon and the general principles of law.

Litt. §. 385-413.

d

FOR, in every complete title to lands, there are two things

neceffary ; the poffeffion or feifin, and the right or property

therein : or, as it is expreſſed in Fleta, the juris et feifinae con

junctio . Now, if the poffeffion be fevered from the property,

if A has the jus proprietatis, and B by fome unlawful means has

gained poffeffion of lands, this is an injury to A ; for which the

law gives a remedy, by putting him in poffeflion, but does it by

c Co. Litt. 237.

d See book II. ch. 13.

• Mirror. c. 2. §. 27.

f l. 3. c. 15. §. 5.

different
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different means according to the circumftances of the cafe.

Thus, as B, who was himſelf the wrongdoer, and hath obtained

the poffeffion by either fraud or force, hath only a bare or naked

poffeffion, without any fhadow of right ; A therefore, who hath

both the right of property and the right of poffeffion, may put

an end to his title at once, by the fummary method of entry.

But, if B the wrongdoer dies feifed of the lands, then B's heir

advances one ſtep farther towards a good title : he hath not only

a bare poffeffion, but alſo an apparent jus poſſeſſionis, or right of

poffeffion . For the law prefumes, that the poffeffion , which is

tranfmitted from the anceſtor to the heir, is a rightful poffeffion,

until the contrary be fhewn : and therefore the mere entry of A

is not allowed to evict the heir of B ; but A is driven to his

action at law to remove the poffeffion of the heir, though his

entry alone would have difpoffeffed the anceſtor.

So that in general it appears, that no man can recover poffef

fion by mere entry on lands, which another hath by defcent.

Yet this rule hath fome exceptions ; wherein thoſe reaſons ceaſe,

upon which the general doctrine is grounded ; eſpecially if the

claimant were under any legal diſabilities, during the life of the

ancestor, either of infancy, coverture, impriſonment, infanity,

or being out ofthe realm : in all which caſes there is no neglect

or laches in the claimant, and therefore no deſcent ſhall bar, or

take away his entry . And this title , of taking away entries by

deſcent, is ſtill farther narrowed by the ſtatute 32 Hen .VIII . C.33.

which enacts, that if any perſon diffeiſes or turns another out of

poffeffion, no deſcent to the heir of the diffeifor fhall take away

the entry of him that has right to the land, unleſs the diffeifor

had peaceable poffeffion five years next after the diffeifin . But

the ſtatute extendeth not to any feoffee or donee of the diffeifor,

mediate or immediate ' : becauſe fuch a one bythe genuine feodal

conftitutions always came into the tenure folemnly and with the

See the particular cafes mentioned by

Littleton, b. 3. ch.6. the principles of which

are well explained in Gilbert'slaw oftenures.

VOL. III .

h Co. Litt. 246.

i Ibid. 256.

Y lord's
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lord's concurrence, by actual delivery of feifin or open and public

inveftiture. On the other hand, it is enacted by the ftatute of

limitations, 21 Jac. I. c. 16. that no entry ſhall be made by any

man upon lands, unleſs within twenty years after his right fhall

accrue. And by statute 4& 5 Ann. c. 16. no entry ſhall be of

force to fatisfy the faid ftatute of limitations, or to avoid a fine

levied of lands, unleſs an action be thereupon commenced within

one year after, and profecuted with effect.

UPON an oufter, by the diſcontinuance of tenant in tail, we have

faid that no remedy by mere entry is allowed ; but that, when

tenant in tail alienes the lands entailed, this takes away the en

try of the iſſue in tail, and drives him to his action at law to re

cover the poffeffion . For, as in the former cafes the law will

not ſuppoſe, without proof, that the anceſtor of him in poffef

fion acquired the eſtate by wrong ; and therefore, after five

years peaceable poffeffion, and a deſcent caft, will not fuffer the

poffeffion of the heir to be diſturbed by mere entry without ac

tion ; fo here, the law will not ſuppoſe the diſcontinuor to have

aliened the eſtate without power fo to do, and therefore leaves

the heir in tail to his action at law, and permits not his entry to

be lawful. Befides, the alienee, who came into poffeffion by a

lawful conveyance, which was at leaſt good for the life of the

alienor, hath not only a bare poffeffion, but alſo an apparent right

of poffeffion ; which is not allowed to be devefted by the mere

entry of the claimant, but continues in force till a better right

be ſhewn, and recognized by a legal determination . And fome

thing alfo perhaps, in framing this rule of law, may be allowed

to the inclination of the courts of juftice, to go as far as they

could in making eſtates-tail alienable, by declaring ſuch aliena

tions to be voidable only and not abſolutely void.

IN cafe of deforcements alfo, where the deforciant had ori

ginally a lawful poffeffion of the land, but now detains it wrong

* Co. Litt. 325.

fully,

·

1
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fully, he ſtill continues to have the prefumptive prima facie evi

dence of right; that is, poffeffion lawfully gained. Which pof

feffion fhall not be overturned by the mere entry of another ;

but only by the demandant's fhewing a better right in a courſe

of law.

THIS remedy by entry muſt be purſued, according to ſtatute

5 Ric. II. ft. 1. c. 8. in a peaceable and eaſy manner ; and not

with force or ſtrong hand. For, if one turns or keeps another

out of poffeffion forcibly, this is an injury of both a civil and a

criminal nature. The civil is remedied by immediate reſtitution }

which puts the antient poffeffor in ftatu quo : the criminal injury,

or public wrong, by breach of the king's peace, is puniſhed by

fine to the king. For by the ftatute 8 Hen.VI. c. 9. upon com

plaint made to any juftice of the peace, of a forcible entry, with

ftrong hand, on lands or tenements ; or a forcible detainer after

a peaceable entry; he fhall try the truth of the complaint by

jury, and, upon force found, fhall reſtore the poffeffion to the

party fo put out : and in fuch caſe, or if any alienation be made

to defraud the poffeffor of his right, (which is declared to be ab

folutely void) the offender ſhall forfeit, for the force found, treble

damages to the party grieved, and make fine and ranſom to the

king. But this does not extend to fuch as endeavour to keep

poffeffion manu forti, after three years peaceable enjoyment of

either themſelves, their anceſtors, or thoſe under whom they

claim ; by a ſubſequent clauſe of the ſame ſtatute, enforced by

ftatute 31 Eliz. c. 11 .

II. THUS far of remedies, where the tenant or occupier of

the land hath gained only a mere poffeffion, and no apparent ſha

dow of right. Next follow another clafs, which are in uſe

where the title of the tenant or occupier is advanced one ſtep

nearer to perfection ; fo that he hath in him not only a bare

poffeffion, which may be deſtroyed by entry, but alſo an appa

rent right of poffeffion, which cannot be removed but by courſe

Y 2 of
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of law in the proceſs of which muſt be ſhewn, that though he

hath at preſent poffeffion and therefore hath the preſumptive

right, yet there is a right of poffeffion , fuperior to his, refiding

in him who brings the action .

THESE remedies are either by a writ of entry, or an affife :

which are actions merely poffeffory ; ferving only to regain that

poffeffion, whereof the demandant ( that is, he who fues for the

land) or his anceſtors have been unjuſtly deprived by the tenant

or poffeffor of the freehold, or thoſe under whom he claims. They

meddle not with the right ofproperty: only reſtoring the de

mandant to that ſtate or fituation, in which he was (or by law

ought to have been) before the difpoffeffion committed. But this

without any prejudice to the right of ownership : for, if the

difpoffeffor has any legal claim, he may afterwards exert it, not

withſtanding a recovery had againſt him in theſe poffeffory actions.

Only the law will not ſuffer him to be his own judge, and either

take or maintain poffeffion of the lands, until he hath recovered

them by legal means ' : rather preſuming the right to have ac

companied the antient feifin, than to refide in one who had no

fuch evidence in his favour.

1. THE firſt of theſe poffeffory remedies is by writ of entry ;

which is that which difproves the title of the tenant or poffeffor,

by fhewing the unlawful means by which he entered or conti

nues poffeffion " . The writ is directed to the ſheriff, requiring

him to " command the tenant of the land that he render (in

"Latin, praecipe quod reddat) to the demandant the premiſes in

' queftion, which he claims to be his right and inheritance ;

" and into which, as he faith, the ſaid tenant hath not entry but

66

by a diffeifin, intrufion, or the like, made to the faid demand

" ant, within the time limited by law or that upon refufal he

" do appear in court on ſuch a day, to fhew wherefore he hath

Mirr. c. 4. § . 24.

"6

m Finch. L. 261.

"" not

-
-
-
-
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"not done it "." This is the original proceſs, the praecipe, upon

which all the rest of the fuit is grounded ; and from hence it

appears, that what is required of the tenant is in the alternative,

either to deliver feifin of the lands, or to fhew cauſe why he

will not . Which cauſe may be either a denial of the fact of

having entred by fuch means as are fuggeſted , or a juſtification

of his entry by reaſon of title in himſelf, or thoſe under whom

he makes claim : and hereupon the poffeffion of the land is

awarded to him who produces the cleareft right to poffefs it.

IN our antient books we find frequent mention of the degrees,

within which writs of entry are brought. If they be brought

againſt the party himſelf who did the wrong, then they only

charge the tenant himſelf with the injury ; " non habuit ingref

"fum nifi per intrufionem quam ipfe fecit." But if the intruder,

diffeifor, or the like, has made any alienation of the land to a

third perſon, or it has defcended to his heir, that circumſtance

muſt be alleged in the writ, for the action muſt always be brought

againſt the tenant of the land ; and the defect of his poffeffory

title, whether arifing from his own wrong or that of thoſe under

whom he claims, muſt be fet forth. One fuch alienation or de

fcent makes the first degree, which is called the per, becauſe

then the form of a writ of entry is this ; that the tenant had

no right of entry, but by the original wrongdoer, who aliena

ted the land, or from whom it defcended, to him : " non ha

"buit ingreffum, nifi per Guilielmum, qui fe in illud intrufit, et il

"lud tenenti dimifit P." A fecond alienation or defcent makes an

other degree called the per and cui ; becauſe the form of a writ

of entry, in that cafe, is, that the tenant had no title to enter,

but by or under a prior alienee, to whom the intruder demiſed

it ; " non habuit ingreffum, nifi per Ricardum, cui Guilielmus illud

dimifit, qui fe in illud intrufit ." Theſe degrees thus ſtate the

O

66

See Vol. II. append. N°. V. §. 1.

• Finch. L. 262. Booth indeed (of real

actions.172.) makes the firft degree to con

fift in the original wrong done, the fecond

in the per, and the third in the per and cui.

But the difference is immaterial.

P Booth . 181.

9 Finch. L. 263. F. N. B. 203 , 204.

original
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original wrong, and the title of the tenant who claims under

fuch wrong. If more than two degrees, that is, two alienations

or deſcents were paſt, there lay no writ of entry at the common

law. For, as it was provided, for the quietnefs of men's inhe

ritances, that no one, even though he had the true right of poſ

feffion, ſhould enter upon him who had the apparent right by

deſcent or otherwiſe, but was driven to his writ of entry to gain

poffeffion ; ſo, after more than two deſcents or two conveyances

were paſſed, the demandant, even though he had the right both

of poffeffion and property, was not allowed this poſſeſſory action ;

but was driven to his writ of right, a long and final remedy, to

punish his neglect in not ſooner putting in his claim, while the

degrees fubfifted, and for the ending of ſuits, and quieting of

all controverfies ' . But by the ſtatute of Marlbridge 52 Hen. III.

c. 30. it was provided, that when the number of alienations or

deſcents exceeded the ufual degrees, a new writ ſhould be al

lowed without any mention of degrees at all . And accordingly

a new writ has been framed, called a writ of entry in the poſt,

which only alleges the injury of the wrongdoer, without dedu

cing all the intermediate title from him to the tenant : ftating it

in this manner ; that the tenant had no legal entry unleſs after,

or ſubſequent to, the oufter or injury done by the original dif

poffeffor ; "non habuit ingreffum nifi poft intrufionem quam Gui

" lielmus in illud fecit ;" and rightly concluding, that if the ori

ginal title was wrongful, all claims derived from thence muft

participate of the fame wrong. Upon the latter of theſe writs

it is (the writ of entry fur diffeifin in the poft) that the form of

our common recoveries of landed eſtates is uſually grounded ;

which, we mayremember, were obſerved in the precedingvolume

to be fictitious actions, brought againſt the tenant of the freehold

(uſually called the tenant to the praecipe, or writ of entry) in

which by collufion the demandant recovers the land.

THIS remedial inftrument, of writ of entry, is applicable to

all the cafes of oufter before-mentioned, except that of difcon

• Book II. ch . 21 .

tinuance

Г
2 Inft. 153.



Ch. 10.
WRONGS. 183

3

tinuance by tenant in tail, and fome peculiar fpecies of deforce

ments. Such is that of deforcement of dower, by not affigning

any dower to the widow within the time limited by law ; for

which ſhe has her remedy by a writ of dower, unde nihil habet ‘.

But if the be deforced of part only of her dower, ſhe cannot

then ſay that nihil habet ; and therefore ſhe may have recourſe to

another action, by writ of right of dower :of dower which is a more

general remedy, extending either to part or the whole ; and is

(with regard to her claim) of the ſame nature as the grand writ

of right, whereof we ſhall preſently ſpeak, is with regard to

claims in fee-fimple ". But in general the writ of entry is the

univerfal remedy to recover poffeffion , when wrongfully with

held from the owner. It were therefore endlefs to recount all

the feveral divifions of writs of entry, which the different cir

cumftances of the reſpective demandants may require, and which

are furniſhed by the laws of England : being plainly and

clearly chalked out in that most antient and highly venerable

collection of legal forms, the regiſtrum omnium brevium, or re

gifter of fuch writs as are fuable out of the king's courts, upon

which Fitzherbert's natura brevium is a comment ; and in which

F. N. B. 147.

" Ibid. 16 .

See Britton. c. 114. fol. 264. The

moſt uſual were, r. The writs of entry fur

diffeifin and of intrusion : ( F.N.B.191.203 . )

which are brought to remedy either of thofe

ſpecies of oufter. 2. The writs of dum fuit

infra aetatem, and dumfuit non compos mentis :

(Ibid. 192. 202.) which lie for a perfon of

full age, or one who hath recovered his un

derſtanding, after having (when under age

or inſane) aliened his lands ; or for the heirs

of fuch alienor. 3. The writs of cui in vita

and cui ante divortium : (Ibid. 193. 204.) for

a woman, whenawidowor divorced, whofe

huſband during the coverture (cui in vita

fua, vel cui ante divortium, ipſa contradicere

nonpotuit) hath aliened her eſtate. 4. The

writad communem legem : (Ibid. 207.) forthe

reverfioner, after the alienation and death

of the particular tenant for life. 5. The

writs in cafu provifo and in confimili cafu :

(Ibid. 205. 206. ) which lay not ad commu

nem legem, but are given by ftat. Gloc.

6Edw. I. c. 7. and Weftm. 2. 13 Edw. I.

c. 24. for the reverfioner after the aliena

tion, but during the life, of the tenant in

dower or other tenant for life. 6. The

writ ad terminum qui praeteriit : (Ibid. 201.)

for the reverfioner, when the poffeffion is

withheld by the leffee or a ſtranger, after

the determination of a leafe for years.

7. The writ caufa matrimonii praelocuti :

(Ibid. 205. ) for a woman who giveth land

to a man in fee or for life, to the intent that

he may marry her, and he doth not. And

the like in caſe of other deforcements.

every
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every man who is injured will be ſure to find a method of relief,

exactly adapted to his own cafe, deſcribed in the compaſs of a

few lines, and yet without the omiffion of any material circum

ftance. So that the wife and equitable provifion of the ſtatute

Weftm. 2. 13 Edw. I. c. 24. for framing new writs when want

ed", is almoft rendered uſeleſs by the very great perfection of the

antient forms . And indeed I know not whether it is a greater

credit to our laws, to have ſuch a proviſion contained in them ,

or not to have occafion, or at leaſt very rarely, to uſe it.

IN the times of our Saxon anceſtors, the right of poffeffion

ſeems only to have been recoverable by writ of entry * ; which

was then uſually brought in the county court. And it is to be

obferved, that the proceedings in theſe actions were not then fo

tedious, when the courts were held, and proceſs iffued every

three weeks, as after the conqueft, when all cauſes were drawn

into the king's courts, and proceſs iſſued from term to term ;

which was found exceeding dilatory, being at leaſt four times as

flow as the other. And hence a new remedy was invented in

many cafes, to do juftice to the people and to determine the

poffeffion, in the proper counties, and yet by the king's judges.

This was the remedy by affife, of which we are next to ſpeak.

2. THE writ of afife is faid to have been invented by Glanvil,

chief juftice to Henry the ſecond" ; and, if ſo, it ſeems to owe it's

introduction to the parliament held at Northampton, in the twenty

fecond year of that prince's reign : when juſtices in eyre were

appointed to go round the kingdom in order to take theſe affifes

and the affifes themſelves ( particularly thofe of mort d' anceſtor

and novel diffeifin) were clearly pointed out and deſcribed " . As

;

w See pag. 51.

* Gilb. Ten. 42 .

y Mirror. c. 2. § . 25.

z §.9. Si dominus feodi negat haeredibus

defuncti faifinam ejufdem feodi, juftitiarii do

mini regis faciant inde fieri recognitionem per

xii legales bomines, qualem faifinam defunctus

1

inde habuit, die qua fuit vivus et mortuus ; et,

ficut recognitumfuerit, ita haeredibus ejus reſti

tuant. §.10. Juftitiarii domini regisfaciantfieri

recognitionem de diſſaifinis factis fuper affifam, a

tempore quo dominus rex venit in Angliam prox

ime poft pacem factam inter ipſum et regem fi

lium fuum. (Spelm. Cod. 330. )

a writ
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a writ of entry is a real action, which disproves the title of the

tenant, by fhewing the unlawful commencement of his poſſeſ

fion ; fo an affife is a real action, which proves the title of the

demandant, merely by fhewing his, or his anceſtor's, poffeffion " :

and theſe two remedies are in all other reſpects fo totally alike,

that a judgment or recovery in one is a bar againſt the other :

ſo that when a man's poffeffion is once eſtabliſhed by either of

theſe poffeffory actions, it can never be diſturbed by the fame

antagoniſt in any other of them. The word, affife, is derived by

fir Edward Coke from the Latin affideo, to fit together ; and

it fignifies, originally, the jury who try the cauſe, and fit toge

ther for that purpoſe. By a figure it is now made to fignify the

court or jurifdiction, which fummons this jury together by a

commiſſion of affife, or ad affifas capiendas ; and hence the judi

cial affemblies held by the king's commiffion in every county, as

well to take thefe writs of affife, as to try cauſes at nifi prius,

are termed in common fpeech the affifes. By another fomewhat

fimilar figure, the name of affife is alſo applied to this action,

for recovering poffeffion of lands : for the reaſon , faith Little

ton , why fuch writs at the beginning were called affifes, was,

for that in theſe writs the ſheriff is ordered to fummon a jury,

or affife ; which is not expreffed in any other original writd.

THIS remedy, by writ of affife, is only applicable to two

fpecies of injury by oufter, viz . abatement, and a recent or no

vel diffeifin. If the abatement happened upon the death of the

demandant's father or mother, brother or fifter, uncle or aunt,

nephew or niece, the remedy is by an affife of mort d' anceſtor,

or the death of one's anceſtor : and the general purport of this

writ is to direct the ſheriff to ſummon a jury or affiſe, to view

the land in queſtion , and to recognize whether fuch anceſtor were

ſeiſed thereof on the day of his death, and whether the de

mandant be the next heir . And, in a fhort time after, the

.

Finch. L. 284.

1 Inft. 153.

c §. 234.

VOL. III.

d Co. Litt. 159.

e F. N. B. 195. Finch. L. 290 .

Ꮓ
judges
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judges ufually come down by the king's commiffion to take the

recognition of affife : when, if theſe points are found in the af

firmative, the law immediately transfers the poffeffion from the

tenant to the demandant. If the abatement happened on the

death of one's grandfather or grandmother, then an affife of mort

d'anceftor no longer lies, but a writ of ayle, or de avo ; if on the

death of the great grandfather or great grandmother, then a writ

of befayle, or de proavo ; but if it mounts one degree higher, to

the trefayle or grandfather's grandfather, or if the abatement hap

pened upon the death of any collateral relation, other than thoſe

before-mentioned, the writ is called a writ of cofinage, or de con

fanguineo . And the fame points ſhall be enquired of in all theſe

actions ancestrel, as in an affife of mort d' anceftor ; they being of

the very ſame nature : though they differ in this point of form ,

that theſe ancestrel writs (like all other writs of praecipe) expreſs

ly affert the demandant's title, (viz. the feifin of the anceſtor at

his death, and his own right of inheritance) the affife afferts no

thing directly, but only prays an enquiry whether thoſe points

be fo¹. There is alſo another ancestrel writ, denominated a nu

per obiit, to eſtabliſh an equal divifion of the land in queſtion,

where on the death of an anceſtor, who has feveral heirs, one

enters and holds the others out of poffeffion ' . But a man is not

allowed to have any of theſe poffeffory actions for an abatement

confequent on the death of any collateral relation, beyond the

fourth degree ; though in the lineal aſcent he may proceed ad

infinitum ' . For the law will not pay any regard to the poffeffion

of a collateral relation, ſo very diſtant as hardly to be any at all .
fo

It was always held to be law", that where lands were devi

fable in a man's laſt will by the cuſtom of the place, there an

affife of mort d' ancestor did not lie. For, where lands were fo

devifable, the right of poffeffion could never be determined by

Finch. L. 266, 267.

* Stat. Weſtm. 2. 13 Edw. I. c. 20.

♪ 2 Inft. 399.

i F. N. B. 197. Finch. L. 293.

k Hale on F. N. B. 221 .

1 Fitzh. Abr. tit. cofinage. 15.

Bracton. 1. 4. de affif. mortis antecefforis,

a pro

c. 13. § . 3. F. N. B. 196.
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a proceſs, which enquired only of theſe two points, the ſeifin of

the anceſtor, and the heirſhip of the demandant. And hence it

might be reaſonable to conclude, that when the ſtatute of wills,

32 Hen. VIII. c. I. made all focage lands deviſable, an affife ofmort

d' ancestor no longer could be brought of lands held in focage " ;

and that now, ſince the ſtatute 12 Car. II . c. 24. which converts

all tenures, a few only excepted, into free and common focage,

it ſhould follow, that no affife of mort d' ancestor can be brought

of any lands in the kingdom ; but in caſe of abatements, recourſe

muſt be properly had to the more antient writs of entry.

AN affife of novel (or recent) diffeifin is an action of the fame

nature with the affife of mort d' ancestor before-mentioned, in

that herein the demandant's poffeffion muſt be fhewn. But it

differs confiderably in other points : particularly in that it recites

a complaint by the demandant of the diffeifin committed, in

terms of direct averment ; whereupon the fheriff is commanded

to reſeiſe the land and all the chattels thereon, and keep the ſame

in his cuftody till the arrival of the juſtices of affife ; (which

fince the introduction of giving damages, as well as the poffef

fion, is now omitted ° ) and in the mean time to fummon ajury

to view the premiſes, and make recognition of the affife before

the juſtices . And if, upon the trial, the demandant can prove,

firſt, a title ; next, his actual ſeifin in conſequence thereof; and,

laſtly, his diffeifin by the preſent tenant ; he ſhall have judg

ment to recover his ſeifin, and damages for the injury ſuſtained .

THE proceſs of affifes in general is called, by ſtatute Weſtm.2.

13Edw. I. c. 24. feftinum remedium, in compariſon of that by a

writ of entry ; it not admitting of many dilatory pleas and pro

ceedings, to which other real actions are ſubject . Coſts and

damages were annexed to thefe poffeffory actions by the ſtatute

of Glocefter, 6 Edw. I. c. 1. before which the tenant in poffef

fion was allowed to retain the intermediate profits of the land,

* See 1 Leon. 267.

• Booth, 211 .

P F. N. B. 177 .

s Booth. 262.

Z 2 to
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to enable him to perform the feodal burthens incident thereunto .

And, to prevent frequent and vexatious diffeifins, it is enacted

by the ſtatute of Merton, 20 Hen. III . c. 3 that if a perſon

diffeiſed recover ſeiſin of the land again by affife of novel diffeifin,

and be again diffeifed of the fame tenements by the fame diflei

for, he ſhall have a writ of re-diffeifin ; and, if he recover there

in, the re-diſſeiſor ſhall be impriſoned ; and, by the ſtatute of

Marlbridge, 52 Hen . III . c. 8. ſhall alſo pay a fine to the king :

to which the ſtatute Weftm. 2. 13 Edw. I. c. 26. hath ſuper

added double damages to the party aggrieved. In like manner,

by the fame ftatute of Merton, when any lands or tenements are

recovered by affife of mort d' ancestor, or other jury, or any judg

ment of the court, if the party be afterwards diffeifed by the

ſame perſon againſt whom judgment was obtained , he ſhall have

a writ ofpoft-diffeifin againſt him ; which ſubjects the poſt-diſſei

for to the fame penalties as a re-diffeifor. The reaſon of all

which, as given by fir Edward Coke ', is becauſe ſuch proceed

ing is a contempt of the king's courts, and in deſpite of the law;

or, as Bracton more fully expreffes it ", " talis qui ita convictus

"fuerit, dupliciter delinquit contra regem : quia facit diffeifinam et

"roberiam contra pacemfuam ; et etiam aufu temerario irrita facit

" ea, quae in curia domini regis rite acta funt : et propter duplex

"delictum merito fuftinere debet poenam duplicatam."

IN all theſe poffeffory actions there is a time of limitation

fettled, beyond which no man ſhall avail himself of the poffef

fion of himſelf or his anceſtors, or take advantage ofthe wrong

ful poffeffion of his adverſary. For if he be negligent for a long

and unreaſonable time, the law refufes afterwards to lend him

any affiftance, to recover the poffeffion merely ; both to puniſh

his neglect, (nam leges vigilantibus, non dormientibus, fubveniunt)

and alſo becauſe it is prefumed that the ſuppoſed wrongdoer has

in fuch a length of time procured a legal title, otherwiſe he

would fooner have been fued . This time of limitation by the ſta

tute of Merton, 20 Hen. III . c . 8. and Weſtm. 1. 3 Edw. I. c . 39 .

$ 1.4. c.49.
T
2 Inft. 83, 84.

was
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was fucceffively dated from particular aeras, viz. from the return

of king John from Ireland, and from the coronation, &c, of

king Henry the third . But this date of limitation continued fo

long unaltered, that it became indeed no limitation at all , it be

ing above three hundred years from Henry the third's coronation

to the year 1540, when the prefent ftatute of limitations was

made. This, inſtead of limiting actions from the date of a par

ticular event, as before, which in proceſs of years grew abfurd,

took another and more direct courfe, which might endure for

ever ; by limiting a certain period, as fifty years , for lands, and

the like period " for cuſtomary or preſcriptive rents, fuits, and

fervices (for there is no time of limitation upon rents reſerved

by deed ") and enacting that no perſon ſhould bring any poffef

fory action, to recover poffeffion thereof merely upon the ſeifin,

or difpoffeffion, of his ancestors, beyond fuch certain period.

And all writs, grounded upon the poffeffion of the demandant

himſelf, are directed to be fued out within thirty years after the

diffeifin complained of ; for if it be an older date, it can with

no propriety he called a freſh, recent, or novel diffeifin : which

name fir Edward Coke informs us was originally given to this

proceeding, becauſe the diffeifin muſt have been fince the laſt

eyre or circuit of the juſtices, which happened once in ſeven

years, otherwiſe the action was gone . And we may obferve ",

that the limitation, preſcribed by Henry the fecond at the firſt

inftitution of the affife of novel diffeifin, was from his own return

into England after the peace made between him and the young

king his fon ; which was but the year before.

WHAT has been here obſerved may throw ſome light on the

doctrine of remitter, which we ſpoke of in the ſecond chapter

t32 Hen.VIII, c. 2.

" So Berthelet's original edition of the

ftatute, A.D.1540 : and Cay's, Pickering's,

and Ruffhead's editions, examined with the

record. Raftell's, and other intermediate

editions, which firEdward Coke (2 Inft.95. )

?

and other fubfequent writers have followed,,

make it only forty years for rents, &c.

w 8 Rep. 65.

1 Inft . 153.

Y See pag. 184,

x
Booth, 210.

of
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of this book ; and which, we may remember, was, where one

who hath a right to lands, but is out of poffeffion, hath after

wards thefreehold caſt upon him by ſome ſubſequent defective title,

and enters by virtue of that title. In this cafe the law remits

him to his antient and more certain right, and by an equitable

fiction ſuppoſes him to have gained poffeffion in conſequence, and

by virtue, thereof: and this, becauſe he cannot poffibly obtain

judgment at law to be reſtored to his prior right, fince he is him

felf the tenant of the land, and therefore hath nobody againft

whom to bring his action. This determination of the law might

ſeem fuperfluous to an hafty obſerver ; who perhaps would ima

gine, that fince the tenant hath now both the right and alſo the

poffeffion, it little fignifies by what means fuch poffeffion fhall

be faid to be gained. But the wiſdom of our antient law deter

mined nothing in vain . As the tenant's poffeffion was gained by

a defective title, it was liable to be overturned by ſhewing that

defect in a writ of entry ; and then he muſt have been driven to

his writ of right, to recover his juſt inheritance : which would

have been doubly hard, becauſe, during the time he was him

ſelf tenant, he could not eſtabliſh his prior title by any poffeffory

action. The law therefore remits him to his prior title, or puts

him in the fame condition as if he had recovered the land by writ

of entry. Without the remitter he would have had jus, et fei

finam, ſeparate ; a good right, but a bad poffeffion : now, by

the remitter, he hath the moſt perfect of all titles, juris et feifi

nae conjunctionem.

III. By theſe ſeveral poffeffory remedies the right of poffef

fion may be reſtored to him, that is unjuſtly deprived thereof.

But the right of poſſeſſion (though it carries with it a ſtrong pre

fumption) is not always concluſive evidence of the right of pro

perty, which may ftill fubfift in another man. For, as one man

may have the poſſeſſion, and another the right ofpoſſeſſion, which

is recovered by thefe poffeffory actions ; ſo one man may
have

z See
pag.19.

the
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the right of poffeffion, and cannot therefore be evicted by any pof

feffory action, and another may have the right ofproperty, which

cannot be otherwiſe afferted than by the great and final remedy

of a writ of right, or ſuch correſpondent writs as are in the na

ture of a writ of right.

THIS happens principally in four cafes : 1. Upon diſconti

nuance by the alienation of tenant in tail : whereby he, who

had the right of poffeffion, hath transferred it to the alienee ;

and therefore his iffue, or thoſe in remainder or reverſion, ſhall

not be allowed to recover by virtue of that poffeffion, which the

tenant hath ſo voluntarily transferred . 2. In caſe of judgment

given againſt either party by his own default ; or, 3. Upon trial of

the merits, in any poffeffory action : for fuch judgment, if obtained

by him who hath not the true ownerſhip, is held to be a fpecies

of deforcement ; which however binds the right of poffeffion, and

fuffers it not to be ever again diſputed, unleſs the right of pro

perty be alſo proved. 4. In cafe the demandant, who claims the

right, is barred from theſe poffeffory actions by length of time

and the ftatute of limitations before-mentioned : for an undif

turbed poffeffion for fifty years, ought not to be deveſted by any

thing, but a very clear proof of the abfolute right of propriety.

In theſe four cafes the law applies the remedial inſtrument of

either the writ of right itſelf, or ſuch other writs, as are ſaid to

be of the fame nature.

1. AND firft, upon an alienation by tenant in tail, whereby

the eſtate-tail is difcontinued, and the remainder or reverfion is

by failure of the particular eftate difplaced, and turned into a

mere right, the remedy is by action offormedon, (fecundumfor

mam doni) which is in the nature of a writ of right , and is the

higheſt action that tenant in tail can have . For he cannot have

an abfolute writ of right, which is confined only to ſuch as claim

in fee-fimple : and for that reaſon this writ offormedon was granted

a Finch. L. 267. b Co. Litt. 316.

him
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him by the ſtatute de donis or Weſtm . 2. 13 Edw. I. c. 1. which

is therefore emphatically called his writ of right . This writ is

diſtinguiſhed into three fpecies ; a formedon in the defcender, in

the remainder, and in the reverter. A writ of formedon in the

defcender lieth, where a gift in tail is made, and the tenant in

tail alienes the lands entailed, or is diffeifed of them, and dies

in this cafe the heir in tail fhall have this writ of formedon in

the defcender, to recover theſe lands, fo given in tail, againſt him

who is then the actual tenant of the freehold . In which action

the demandant is bound to ſtate the manner and form of the gift

in tail, and to prove himſelf heir fecundum formam doni. A for

medon in the remainder lieth, where a man giveth lands to an

other for life or in tail, with remainder to a third perfon in tail

or in fee ; and he who hath the particular eftate dieth, without

iffue inheritable, and a ſtranger intrudes upon him in remainder,

and keeps him out of poffeffion . In this cafe the remainder-man

fhall have his writ of formedon in the remainder, wherein the

whole form of the gift is ſtated, and the happening of the event

upon which the remainder depended. This writ is not given in

expreſs words by the ftatute de donis ; but is founded upon the

equity of the ftatute, and upon this maxim in law, that if any

one hath a right to the land, he ought alſo to have an action to

recover it. A formedon in the reverter lieth, where there is a gift.

in tail, and afterwards by the death of the donee or his heirs with

out iffue of his body the reverfion falls in upon the donor, his

heirs, or affigns : in fuch cafe the reverfioner fhall have this writ

to recover the lands, wherein he fhall fuggeft the gift, his own

title to the reverſion minutely derived from the donor, and the

failure of iffue upon which his reverfion takes place f . This lay

at common law, before the ſtatute de donis, if the donee aliened

before he had performed the condition of the gift, by having

iffue, and afterwards died without any . The time of limitation

in a formedon by ftatute 21 Jac. I. c. 16. is twenty years ; within

c F.N. B. 255.

d Ibid. 211 , 212.

e Ibid. 217.

f Ibid. 219. 8 Rep. 88.

Finch. L. 268.

which



Ch. 10.
193

WRONG
S.

which ſpace of time after his title accrues the demandant muſt

bring his action, or elſe is for ever barred .

2. IN the fecond cafe ; if the owners of a particular eftate,

as for life, in dower, by the curtefy, or in fee-tail, are barred

ofthe right of poffeffion by a recovery had againſt them, through

their default or non-appearance in a poffeffory action, they were

abſolutely without any remedy at the common law ; as a writ of

right does not lie for any but fuch as claim to be tenants of the

fee-fimple. Therefore the ftatute Weftm. 2. 13 Edw. I. c. 4.

gives a new writ for fuch perfons, after their lands have been fo

recovered against them by default , called a quod ei deforceat ;

which, though not ſtrictly a writ of right, ſo far partakes of the

nature of one, as that it will reſtore the right to him, who has

been thus unwarily deforced by his own default ". But in caſe

the recovery were not had by his own default, but upon defence

in the inferior poffeffory action, this ſtill remains final with re

gard to theſe particular eftates, as at the common law and

hence it is, that a common recovery ( on a writ of entry in the

post) had, not by default of the tenant himſelf, but ( after his

defence made and voucher of a third perſon to warranty) by de

fault of fuch vouchee, is now the ufual bar to cut off an eſtate

taili.

3,4. THIRDLY, in caſe the right of poffeffion be barred by a

recovery upon the merits in a poffeffory action, or, laſtly, by the

ftatute of limitations, a claimant in fee-fimple may have a mere

writ of right ; which is in it's nature the higheſt writ in the

law , and lieth only of an eſtate in fee-fimple, and not for him

who hath a leſs eftate. This writ lies concurrently with all other

real actions, in which an eſtate of fee-fimple may be recovered ;

and it alfo lies after them, being as it were an appeal to the mere

right, when judgment hath been had as to the poffeffion in an

h F. N. B. 155.

1 See book II. ch. 21 .

VOL. III.

* F. N. B. 1 .

A a inferior
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inferior poffeffory action ' . But though a writ of right may be

brought, where the demandant is entitled to the poffeffion, yet

it rarely is adviſable to be brought in ſuch caſes ; as a more ex

peditious and eaſy remedy is had, without meddling with the

property, by proving the demandant's own, or his anceſtor's, pof

feffion, and their illegal oufter, in one of the poffeffory actions.

But, in cafe the right of poffeffion be loft by length of time, or

byjudgment againſt the true owner in one of theſe inferior ſuits,

there is no other choice : this is then the only remedy that can

be had ; and it is of fo forcible a nature, that it overcomes all

obſtacles, and clears all objections that may have arisen to cloud

and obſcure the title. And, after iffue once joined in a writ of

right, the judgment is abfolutely final ; fo that a recovery had

in this action may be pleaded in bar of any other claim or de

mand".

THE pure, proper, or mere writ of right lies only, we have

faid, to recover lands in fee-fimple, unjuſtly withheld from the

true proprietor. But there are alfo fome other writs which are faid

to be in the nature of a writ of right, becauſe their proceſs and

proceedings do moſtly ( though not intirely) agree with the writ

of right but in fome ofthem the fee-fimple is not demanded ;

and in others not land, but fome incorporeal hereditament . Some

of theſe have been already mentioned, as the writ of right of

dower, of formedon, &c : and the others will hereafter be taken

notice of, under their proper divifions. Nor is the mere writ of

right alone, or always, applicable to every cafe of a claim of lands

in fee-fimple : for if the lord's tenant in fee-fimple dies without

heir, whereby an eſcheat accrues, the lord fhall have a writ of

efcheat ", which is in the nature of a writ of right . And if one

of two or more coparceners deforces the other, by ufurping the

fole poffeffion, the party aggrieved fhall have a writ of right de

rationabili parte : which may be grounded on the feifin of the

1 F. N. B. 1. 5.

m Ibid. 6. Co. Litt. 158.

• F. N. B. 143.

• Booth. 135.

P F. N. B. 9.

ancestor

1
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anceſtor at any time during his life ; whereas in a nuper obiit

(which is a poffeffory remedy ) he muſt be feiſed at the time of

his death. But, waving theſe and other minute diftinctions, let

us now return to the general writ of right.

THIS Writ ought to be firſt brought in the court-baron of

the lord, of whom the lands are holden ; and then it is open or

patent: but if he holds no court, or hath waived his right, rẻ

mifit curiamfuam, it may be brought in the king's courts by writ

of praecipe originally ; and then it is a writ of right close , being

directed to the ſheriff and not the lord ". Alfo, when one of the

king's immediate tenants in capite is deforced, his writ of right

is called a writ ofpraecipe in capite (the improper uſe of which, as

well as of the former praecipe, quia dominus remifit curiam, ſo as to

ouſt the lord of his juriſdiction, is reſtrained bymagna carta") and,

being directed to the ſheriff and originally returnable in the king's

court, is alſo a writ of right clofe*. There is likewiſe a little

writ of right clafe, fecundum confuetudinem manerii, which lies for

the king's tenants in antient demefne , and others of a fimilar

nature , to try the right of their lands and tenements in the

court of the lord exclufively . But the writ of right patent itſelf

may alſo at any time be removed into the county court, by writ of

tolt , and from thence into the king's courts, by writ of pone

or recordari facias, at the fuggeftion of either party that there is

a delay or defect of juſtice " .

IN the progrefs of this action , the demandant muſt allege

fome feifin of the lands and tenements in himſelf, or elſe in fome

9

4 See pag. 186.

Append. No. I. § . 1 .

F. N. B. 2. Finch. L. 313.

1 Booth. 91.

" Append. N°. I. § . 4.

W
c. 24.

* F. N. B.
5.

y See book II, ch . 6.

Kitchen. tit. copyhold.

a Bracton. /. 1. c. 11. l. 4. tr. 1. c.9. &

tr. 3. c. 13. § . 9. Old Tenur. t. tenir en

focage. Old N. B. t. garde. t. briefe de recto

claus. F. N. B. 11.

b

Append. No. I. §. 2.

c Ibid. §.3.

a F. N. B. 3, 4.

C

Append. Nº. I. §. 5.
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perfon under whom he claims, and then derive the right from

the perfon fo feiſed to himſelf ; to which the tenant may anſwer

by denying the demandant's right, and averring that he has more

right to hold the lands than the demandant has to demand them;

which puts the demandant upon the proof of his title : in which

if he fails, or if the tenant can fhew a better, the demandant

and his heirs are perpetually barred of their claim ; but if he

can make it appear that his right is fuperior to the tenant's, he

fhall recover the land againſt the tenant and his heirs for ever.

But even this writ of right, however fuperior to any other, can

not be fued out at any diſtance of time. For by the antient law

no feifin could be alleged by the demandant, but from the time

of Henry the first ; by the ſtatute of Merton, 20 Hen . III . c . 8.

from the time of Henry the ſecond ; by the ftatute of Weſtm. I.

3 Edw. I. c . 39. from the time of Richard the firſt ; and now,

by ſtatute 32 Hen. VIII . c. 2. feifin in a writ of right ſhall be

within fixty years. So that the poffeffion of lands in fee-fimple

uninterruptedly, for threeſcore years, is at preſent a ſufficient

title againſt all the world ; and cannot be impeached by any dor

mant claim whatſoever.

I HAVE now gone through the feveral fpecies of injury by

oufter or difpoffeffion of the freehold, with the remedies appli

cable to each. In confidering which I have been unavoidably

led to touch upon much obfolete and abſtruſe learning, as it lies

intermixed with, and alone can explain the reaſon of, thoſe parts

of the law which are now more generally in uſe. For, without

contemplating the whole fabric together, it is impoffible to form

clear idea of the meaning and connection of thoſe disjointed

parts, which ſtill form a confiderable branch of the modern law;

fuch as the doctrine of entries and remitter, the levying of fines,

and the fuffering of common recoveries . Neither indeed is any

confiderable part of that, which I have felected in this chapter

from among the venerable monuments of our anceſtors, fo abſo

any

1.Co. Litt. 114.

lutely
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lutely antiquated as to be out of force, though they are certainly

out of uſe there being, it muſt be owned, but a very few in

ſtances for more than a century paft of profecuting any real ac

tion for land by writ of entry, affife, formedon, writ of right, or

otherwife. The forms are indeed preferved in the practice of

common recoveries : but they are forms, and nothing elſe ; for

which the very clerks that paſs them are ſeldom capable to affign

the reaſon. But the title of lands is now uſually tried upon ac

tions of ejectment, or trespass.
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CHAPTER THE ELEVENTH.

OF DISPOSSESSION, OR OUSTER, OF

CHATTELS REAL.

HAY

AVING in the preceding chapter confidered with fome

attention the ſeveral fpecies of injury by difpoffeffion or

oufter of the freehold, together with the regular and well-con

nected ſcheme of remedies by actions real, which are given to

the ſubject by the common law, either to recover the poffeffion

only, or elſe to recover at once the poffeffion, and alſo to eſtabliſh

the right of property ; the method which I there marked out

leads me next to confider injuries by oufter, or difpoffeffion, of

chattels real ; that is to fay, by amoving the poffeffion of the te

nant either from an eſtate by ftatute-merchant, ftatute-ſtaple,

or elegit ; or from an eſtate for
years.

I. OUSTER, or amotion of poffeffion, from eftates held by

either ſtatute or elegit, is only liable to happen by a ſpecies of

diffeifin, or turning out of the legal proprietor, before his eſtate

is determined by raiſing the fum for which it is given him in

pledge. And for fuch oufter, though the eſtate be merely a

chattel intereſt, the owner fhall have the fame remedy as for an

injury to a freehold ; viz. by affife of novel diffeifin " . But this

depends upon the ſeveral ſtatutes, which create theſe reſpective

a F. N. B. 178.

interefts ,

-
-
-



Ch. 11.
199

WRONGS
.

intereſts , and which expreffly provide and allow this remedy in

cafe of difpoffeffion. Upon which account it is that fir Edward

Coke obferves , that theſe tenants are faid to hold their eftates

ut liberum tenementum, until their debts be paid : becauſe by the

ftatutes they ſhall have an affiſe, as tenant of the freehold ſhall

have ; and in that reſpect they have the fimilitude of a free

hold d.

II. As for oufter, or amotion of poffeffion, from an eſtate

for years ; this happens only by a like kind of diffeifin, ejection ,

or turning out, of the tenant from the occupation of the land

during the continuance of his term . For this injury the law has

provided him with two remedies, according to the circumſtances

and fituation of the wrongdoer : the writ of ejectione firmae ;

which lies against any one, the leffor, reverfioner, remainder

man, or any ſtranger, who is himſelf the wrongdoer and has

committed the injury complained of : and the writ of quare eje

cit infra terminum ; which lies not against the wrongdoer or ejec

tor himſelf, but his feoffee or other perfon claiming under him.

Theſe are mixed actions, fomewhat between real and perfonal ;

for therein are two things recovered, as well reftitution of the

term of years, as damages for the oufter or wrong.

1. A WRIT then of ejectione firmae, or action of treſpaſs in

ejectment, lieth, where lands or tenements are let for a term of

years ; and afterwards the leffor, reverfioner, remainder-man, or

any stranger, doth eject or ouft the leffee of his term ". In this

cafe he fhall have this writ of ejection, to call the defendant to

anſwer for entering on the lands fo demifed to the plaintiff for a

term that is not yet expired, and ejecting him . And bythis

writ the plaintiff fhall recover back his term, or the remainder

of it, with damages.

Stat. Weſtm. 2. 13 Edw. I. c. 18. Stat.

de mercatoribus, 27 Edw. III. c. 9 .

C< + Inft.43.

* See book II. ch. 10.

F. N. B. 220.

f See appendix, Nº. II. § . 1 .

SINCE
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SINCE the difufe of real actions, this mixed proceeding is

become the common method of trying the title to lands or tene

ments. It may not therefore be improper to delineate, with fome

degree of minuteneſs, it's hiſtory, the manner of it's proceſs,

and the principles whereon it is grounded.

h

WE have before ſeen , that the writ of covenant, for breach

ofthe contract contained in the leafe for years, was antiently the

only ſpecific remedy for recovering againſt the leffor a term from

which he had ejected his leffee, together with damages for the

oufter. But if the leffee was ejected by a ſtranger, claiming un

der a title fuperior to that of the leffor, or by a grantee of the

reverfion, (who might at any time by a common recovery have

deſtroyed the term ) though the leffee might ſtill maintain an

action of covenant againſt the leffor, for non-performance of his

contract or leaſe, yet he could not by any means recover the term

itſelf. If the oufter was committed by a mere ftranger, without

any title to the land, the leffor might indeed by a real action re

cover poffeffion of the freehold, but the leffee had no other re

medy againſt the ejector but in damages, by a writ of ejectione fir

mae, for the trefpafs committed in ejecting him from his farm .

But afterwards, when the courts of equity began to oblige the

ejector to make a ſpecific reftitution of the land to the party im

mediately injured, the courts of law alfo adopted the fame method

of doing complete juftice ; and, in the proſecution of a writ of

ejectment, introduced a fpecies of remedy not warranted by the

original writ nor prayed by the declaration (which go only for

* See pag. 150.

h F. N. B. 145.

i See book II. ch . 9.

* P.6. Ric. II. Ejectione firmae n'est que

un action de trefpafs en fon nature, et le plain

tiff ne recovera fox terme que eft a venir, nient

plus que en trespass home recovera damages pur

treſpaſs nient fait, mes a fefer ; mes il convient

a fuer par action de covenant al comen law a

recoverer fon terme : quod tota curia conceffit.

Et perBelknap, la comen ley eft, lou home eft

oufte defon terme par eftranger, il avera ejec

tione firmae verfus cefty que luy oufte ; et fil

foit oufte parfon leffor, briefe de covenant ; et

fi par leſſee ou grantee de reverfion, briefe de

covenant verfus fon leffor, et countera especial

count, &c. (Fitz, abr. t. eje&. firm. 2.)

damages
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damages merely, and are filent as to any reſtitution ) viz. a judg

ment to recover the term, and a writ of poffeffion thereupon '.

This method feems to have been fettled as early as the reign of

Edward IV : though it hath been faid " to have first begun un

der Henry VII, becauſe it probably was then firſt applied to it's

prefent principal ufe, that of trying the title to the land .

THE better to apprehend the contrivance, whereby this end

is effected, we muſt recollect that the remedy by ejectment is in

it's original an action brought by one who hath a leaſe for years,

to repair the injury done him by difpoffeffion . In order there

fore to convert it into a method of trying titles to the freehold,

it is firſt neceffary that the claimant do take poffeffion of the

lands, to empower him to conſtitute a leffee for years, that may

be capable of receiving this injury of difpoffeffion . For it would

be an offence, called in our law maintenance, ( of which in the

next book ) to convey a title to another, when the grantor is not

in poffeffion of the land : and indeed it was doubted at firſt,

whether this occafional poffeffion, taken merely for the purpoſe

of conveying the title, excuſed the leffor from the legal guilt of

maintenance . When therefore a perfon, who hath right of

entry into lands, determines to acquire that poffeffion , which is

wrongfully withheld by the preſent tenant, he makes (as by law

he may) a formal entry on the premiſes ; and being ſo in poſſeſ

fion of the foil, he there, upon the land, feals and delivers a

leaſe for years to fome third perfon or leffee : and, having thus

given him entry, leaves him in poffeffion ofthe premiſes. This

leffee is to ſtay upon the land, till the prior tenant, or he who had

the previous poffeffion, enters thereon afreſh and oufts him ; or

till fome other perfon (either by accident or by agreement before

hand) comes upon the land, and turns him out or ejects him.

¹ See append. Nº. II . § . 4. prope fin.

7Edw. IV. 6. Per Fairfax ; fi home port

ejectione firmae, le plaintiff recoverafon terme

qui eft arere, fibien come in quare ejecit infra

terminum ; et, fi nul foit arere, donques - tout

VOL. III.

חח

in damages. ( Bro. Abr. t. quare ejecit infra

terminum. 6. )

n F. N. B. 220.

1 Ch. Rep . append . 39.
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For this injury the leffee is entitled to his action of ejectment

against the tenant, or this cafual ejector, whichever it was that

oufted him, to recover back his term and damages. But where

this action is brought againſt fuch a caſual ejector as is before

mentioned, and not againſt the very tenant in poffeffion, the

court will not fuffer the tenant to loſe his poffeffion without any

opportunity to defend it . Wherefore it is a ſtanding rule, that

no plaintiff ſhall proceed in ejectment to recover lands againſt a

cafual ejector, without notice given to the tenant in poffeffion (if

any there be) and making him a defendant if he pleafes. And,

in order to maintain the action, the plaintiff muft, in cafe of any

defence, make out four points before the court ; viz. title, leafe,

entry, and ouster. Firſt, he muſt ſhew a good title in his leffor,

which brings the matter of right entirely before the court ; then,

that the leffor, being feifed by virtue of fuch title, did make

him the leafe for the prefent term ; thirdly, that he, the leffee

or plaintiff, did enter or take poffeffion in confequence of fuch

leafe ; and then, laftly, that the defendant ousted or ejected him.

Whereupon he ſhall have judgment to recover his term and

damages ; and fhall, in confequence, have a writ of poffeffion,

which the ſheriff is to execute, by delivering him the undiſtur

bed and peaceable poffeffion of his term.

THIS is the regular method of bringing an action of eject

ment, in which the title of the leffor comes collaterally and inci

dentally before the court, in order to fhew the injury done to the

leffee by this oufter. This method muſt be ſtill continued in due

form and ſtrictneſs, ſave only as to the notice to the tenant, when

ever the poffeffion is vacant, or there is no actual occupant ofthe

premiſes ; and alfo in fome other cafes . But, as much trouble

and formality were found to attend the actual making of the leaſe,

entry, and ouster, a new and more eafy method of trying titles by

writ of ejectment, where there is any actual tenant or occupier

of the premiſes in difpute, was invented ſomewhat more than a

century ago, by the lord chief juftice Rolle, who then fat in the

court of upper bench ; fo called during the exile of king Charles

the



Ch. II. 203

WRONGS.

P

the fecond. This new method entirely depends upon a ſtring of

legal fictions : no actual leaſe is made, no actual entry by the

plaintiff, no actual oufter by the defendant ; but all are merely

ideal, for the fole purpoſe of trying the title . To this end, in

the proceedings a leaſe for a term of years is ftated to have been

made, by him who claims title, to the plaintiff who brings the

action ; as by John Rogers to Richard Smith ; which plaintiff

ought to be fome real perfon, and not merely an ideal fictitious

one who has no exiſtence, as is frequently though unwarrantably

practifed : it is alfo ftated that Smith, the leffee, entered ; and

that the defendant William Stiles, who is called the cafual ejector,

oufted him ; for which oufter he brings this action . As foon as

this action is brought, and the complaint fully ftated in the de

claration , Stiles, the caſual ejector, or defendant, fends a writ

ten notice to the tenant in poffeffion ofthe lands, as George Saun

ders, informing him of the action brought by Richard Smith, and

tranfmitting him a copy of the declaration ; withal affuring him

that he, Stiles the defendant, has no title at all to the premiſes,

and ſhall make no defence ; and therefore adviſing the tenant to

appear in court and defend his own title : otherwiſe the caſual

ejector will ſuffer judgment to be had againſt him ; and thereby

he, the actual tenant Saunders, will inevitably be turned out of

poffeffion . On receipt of this friendly caution, if the tenant

in poffeffion does not within a limited time apply to the court

to be admitted a defendant in the ftead of Stiles, he is fuppofed

to have no right at all ; and, upon judgment being had againſt

Stiles the cafual ejector, Saunders the real tenant will be turned

out of poffeffion by the fheriff.

BUT if the tenant in poffeffion applies to be made a defen

dant, it is allowed him upon this condition ; that he enter into

a rule of court to confefs, at the trial of the caufe, three of the

four requifites for the maintenance of the plaintiff's action ; viz .

See appendix, No. II. § . 1 , 2 .

• 6 Mod.
309.

r
Append. No. II. §. 2.

• Ibid.

↑ Ibid. §. 3.
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the leafe of Rogers the leffor, the entry of Smith the plaintiff,

and his ouster by Saunders himſelf, now made the defendant in

ftead of Stiles which requifites, as they are wholly fictitious,

ſhould the defendant put the plaintiff to prove, he muſt of courſe

be nonfuited for want of evidence ; but by fuch ftipulated con

feffion of leafe, entry, and oufter, the trial will now ftand upon

the merits of the title only. This done, the declaration is altered

by inferting the name of George Saunders instead of William

Stiles, and the cauſe goes down to trial under the name of Smith

(the plaintiff) on the demiſe of Rogers, (the leffor ) againſt

Saunders, the new defendant. And therein the leffor of the

plaintiff is bound to make out a clear title, otherwiſe his ficti

tious leffee cannot obtain judgment to have poffeffion of the

land for the term fuppofed to be granted. But, if the leffor

makes out his title in a fatisfactory manner, then judgment and

a writ of poffeffion ſhall go for Richard Smith the nominal plain

tiff, who by this trial has proved the right of John Rogers his

fuppofed leffor. Yet, to prevent fraudulent recoveries of the

poffeffion, by collufion with the tenant of the land, all tenants

are obliged by ſtatute 11 Geo. II . c. 19. on pain of forfeiting

three years rent, to give notice to their landlords, when ferved

with any declaration in ejectment : and any landlord may by

leave of the court be made a co-defendant to the action ; which

indeed he had a right to demand, long before the proviſion of

this ſtatute : in like manner as ( previous to the ſtatute of

Weſtm. 2. c. 3. ) if in a real action the tenant of the freehold

made default, the remainder-man or reverfioner had a right to

come in and defend the poffeffion ; left, if judgment were had

againſt the tenant ; the eftate of thoſe behind fhould be turned

to a naked right " . But if the new defendant fails to appear at

the trial, and to confefs leafe, entry, and oufter, the plaintiff

Smith muſt indeed be there nonfuited, for want of proving thoſe

requifites ; but judgment will in the end be entered againſt the

cafual ejector Stiles : for the condition on which Saunders was

admitted a defendant is broken, and therefore the plaintiff is put

" 7 Mod. 70. Salk . 257. w Bracton. 1. 5. c. 10. § . 14.

again
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again in the fame fituation as if he never had appeared at all ;

the confequence of which (we have feen) would have been, that

judgment would have been entered for the plaintiff, and the fhe

riff, by virtue of a writ for that purpoſe, would have turned out

Saunders, and delivered poffeffion to Smith. The fame proceſs

therefore as would have been had, provided no conditional rule

had been ever made, muſt now be purſued as foon as the condi

tion is broken. But execution fhall be ſtayed, if any landlord

after the default of his tenant applies to be made a defendant, and

enters into the ufual rule, to confefs leafe, entry, and oufter *

THE damages recovered in theſe actions, though formerly

their only intent, are now uſually (fince the title has been con

fidered as the principal queſtion ) very fmall and inadequate ;

amounting commonly to one fhilling or fome other trivial fum.

In order therefore to complete the remedy, when the poffeffion

has been long detained from him that has right, an action of

treſpaſs alfo lies, after a recovery in ejectment, to recover the

meſne profits which the tenant in poffeffion has wrongfully re

ceived. Which action may be brought in the name of either

the nominal plaintiff in the ejectment, or his leffor, againſt the

tenant in poffeffion ; whether he be made party to the ejectment,

or fuffers judgment to go by default ".

SUCH is the modern way, of obliquely bringing in queſtion the

title to lands and tenements, in order to try it in this collateral

manner ; a method which is now univerfally adopted in almoſt

every cafe. It is founded on the fame principle as the antient

writs of affife, being calculated to try the mere poffeffory title to

an eftate ; and hath fucceeded to thoſe real actions, as being in

finitely more convenient for attaining the end of juſtice : becauſe,

the form of the proceeding being intirely fictitious, it is wholly

in the power of the court to direct the application of that fiction,

fo as to prevent fraud and chicane, and evifcerate the very truth

of the title. The writ of ejectment and it's nominal parties (as

Stat. 11 Geo. II. c. 19. y
4 Burr. 668.

was
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was refolved by all the judges ) are "judicially to be confidered

" as the fictitious form of an action, really brought by the leffor

"of the plaintiff againſt the tenant in poffeffion : invented, un

der the controll and power of the court, for the advancement

" of juſtice in many refpects ; and to force the parties to go to

" trial on the merits, without being intangled in the nicety of

pleadings on either fide."
66

BUT a writ of ejectment is not an adequate means to try the

title of all eftates ; for on fuch things whereon an entry cannot

in fact be made, no entry ſhall be ſuppoſed by any fiction of the

parties. Therefore an ejectment will not lie of an advowfon, a

rent, a common, or other incorporeal hereditament ; except for

tithes in the hands of lay appropriators, by the expreſs purview

of ſtatute 32 Hen. VIII. c . 7. which doctrine hath fince been ex

tended by analogy to tithes in the hands of the clergy : nor will

it lie in fuch caſes, where the entry of him that hath right is

taken away by defcent, difcontinuance, twenty years dif-poffeffion,

or otherwiſe.

THIS action of ejectment is however rendered a very eafy

and expeditious remedy to landlords whofe tenants are in arrere,

by ſtatute 4 Geo . II . c . 28. which enacts, that every landlord,

who hath by his leaſe a right of re-entry in caſe of non-payment

of rent, when half a year's rent is due, and no fufficient diſtreſs

is to be had, may ſerve a declaration in ejectment on his tenant,

or fix the fame upon fome notorious part of the premiſes, which

fhall be valid, without any formal re-entry or previous demand

of rent . And a recovery in fuch ejectment fhall be final and

conclufive, both in law and equity, unleſs the rent and all coſts

be paid or tendered within fix calendar months afterwards .

2. THE writ of quare ejecit infra terminum lieth, by the an

tient law, where the wrongdoer or ejector is not himſelf in poffef

b Cro. Car, 301. 2 Lord Raym. 789.
z Mich. 32 Geo. II. 4 Burr. 668.

Brownl. 129. Cro. Car. 492. Stra. 54 .

fion
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fion of the lands, but another who claims under him. As where

a man leaſeth lands to another for years, and, after, the leffor or

reverfioner entereth and maketh a feoffment in fee or for life of

the fame lands to a ſtranger : now the leffee cannot bring a writ

of ejectione firmae or ejectment againſt the feoffee ; becauſe he

did not eject him, but the reverfioner : neither can he have any

fuch action to recover his term againſt the reverfioner, who did

ouft him ; becauſe he is not now in poffeffion . And upon that

account this writ was deviſed, upon the equity of the ſtatute

Weſtm. 2. c. 24. as in a cafe where no adequate remedy was al

ready provided . And the action is brought againſt the feoffee

for deforcing, or keeping out, the original leffee during the con

tinuance of his term and herein, as in the ejectment, the

plaintiff fhall recover fo much of the term as remains, and alfo

damages for that portion of it, whereof he has been unjustly

deprived. But fince the introduction offictitious oufters, whereby

the title may be tried against any tenant in poffeffion (by what

means foever he acquired it) this action is fallen into diſuſe.

C
• F. N. B. 198.
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CHAPTER THE TWELFTH.

OF TRESPASS.

IN

N the two preceding chapters we have confidered ſuch in

juries to real property, as confifted in an oufter, or amotion

of the poffeffion. Thoſe which remain to be diſcuſſed are ſuch

as may
be offered to a man's real property without any amotion

from it.

THE ſecond ſpecies therefore of real injuries, or wrongs that

affect a man's lands, tenements, or hereditaments, is by trefpafs.

Treſpaſs, in it's largeſt and moſt extenſive ſenſe, fignifies any

tranfgreffion or offence againſt the law of nature, of ſociety, or

of the country in which we live ; whether it relates to a man's

perfon, or his property. Therefore beating another is a treſpaſs ;

for which (as we have formerly feen) an action of treſpaſs vi et

armis in aſſault and battery will lie : taking or detaining a man's

goods are reſpectively trefpaffes ; for which an action of treſpaſs

vi et armis, or on the caſe in trover and converfion , is given by

the law : ſo alſo non-performance of promiſes or undertakings is

a treſpaſs, upon which an action of treſpaſs on the caſe in aſſumpfit`

is grounded : and, in general, any misfeafance, or act of one

man whereby another is injuriouſly treated or damnified, is a

tranfgreffion, or trefpafs in it's largeſt fenfe ; for which we have

already ſeen , that whenever the act itſelf is directly and imme

a See pag. 123.

diately
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diately injurious to the perfon or property of another, and there

fore neceffarily accompanied with fome force, an action of tref

paſs vi et armis will lie ; but, if the injury is only conſequential,

a ſpecial action of treſpaſs on the cafe may be brought.

BUT in the limited and confined fenfe, in which we are at

preſent to confider it, it fignifies no more than an entry on an

other man's ground without a lawful authority, and doing ſome

damage, however inconfiderable, to his real property. For the

right of meum and tuum, or property, in lands being once eſta

bliſhed, it follows as a neceffary confequence, that this right

muſt be excluſive ; that is, that the owner may retain to him

ſelf the fole uſe and occupation of his foil : every entry there

fore thereon without the owner's leave, and eſpecially if contrary

to his expreſs order, is a trefpafs or tranfgreffion . The Roman

laws ſeem to have made a direct prohibition neceffary, in order

to conſtitute this injury : "qui alienum fundum ingreditur, poteft

"a domino, fi is praeviderit, probiberi ne ingrediatur ." But the

law of England, juftly confidering that much inconvenience

may happen to the owner, before he has an opportunity to for

bid the entry, has carried the point much farther, and has

treated every entry upon another's lands, ( unleſs by the owner's

leave, or in ſome very particular caſes ) as an injury or wrong,

for fatisfaction of which an action of trefpafs will lie ; but de

termines the quantum of that fatisfaction, by confidering how

far the offence was wilful or inadvertent, and by eftimating the

value of the actual damage fuftained.

EVERY unwarrantable entry on another's foil the law entitles

a treſpaſs by breaking his clofe ; the words of the writ of trefpafs

commanding the defendant to fhew caufe, quare claufum querentis

fregit. For every man's land is in the eye of the law inclofed

and fet apart from his neighbour's : and that either by a viſible

and material fence, as one field is divided from another by a

hedge ; or, by an ideal invifible boundary, exiſting only in the

VOL. III.

t

b
Inft. 2. 1. 12 .

Cc contem

"
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contemplation of law, as when one man's land adjoins to another's

in the fame field. And every ſuch entry or breach of a man's

cloſe carries neceffarily along with it fome damage or other: for,

if no other ſpecial lofs can be affigned, yet ftill the words of the

writ itſelf ſpecify one general damage, viz. the treading down

and bruiſing his herbage .

ONE muſt have a property (either abfolute or temporary) in

the foil, and actual poffeffion by entry, to be able to maintain an

action of treſpaſs : or at leaſt, it is requifite that the party have

a leaſe and poffeffion of the veſture and herbage of the land .

Thus if a meadow be divided annually among the parishioners

by lot, then, after each perſon's ſeveral portion is allotted, they

may be refpectively capable of maintaining an action for the

breach of their ſeveral cloſes ; for they have an exclufive inte

reft and freehold therein for the time. But before entry and

actual poffeffion, one cannot maintain an action of treſpaſs, though

he hath the freehold in law . And therefore an heir before entry

cannot have this action againſt an abator ; though a diffeiſee

might have it againſt a diffeifor, for the injury done by the dif

feifin itſelf, at which time the plaintiff was ſeiſed of the land :

but he cannot have it for any act done after the diffeifin, until

he hath gained poffeffion by re-entry, and then he may well

maintain it for the intermediate damage done ; for after his re

entry the law, by a kind of jus poftliminii, fuppofes the freehold

to have all along continued in him . Neither, by the common

law, in cafe of an intrufion or deforcement, could the party kept

out of poffeffion fue the wrongdoer by a mode of redreſs, which

was calculated merely for injuries committed againſt the land

while in the poffeffion of the owner. But by the ftatute 6 Ann.

c. 18. if a guardian or truſtee for any infant, a huſband feiſed

jure uxoris, or a perfon having any eſtate or intereft determinable

upon a life or lives, fhall, after the determination of their re

CF. N. B. 87, 88.

+ Dyer. 285. 2 Roll. Abr. 549..

• Cro. Eliz. 421.

f.
2 Roll. Abr. 553.

$ 1.1.Rep. 5.
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reſpective intereſts, hold over and continue in poffeffion of the

lands or tenements, they are now adjudged to be trefpaffors ; and

the reverfioner or remainder-man may once in every year, by

motion to the court of chancery, procure the ceftuy que vie to be

produced by the tenant of the land, or may enter thereon in caſe

of his refufal or wilful neglect. And, by the ftatutes of 4 Geo.

II . c. 28. and 11 Geo. II . c. 19. in cafe after the determination

of any term of life, lives, or years, any perſon ſhall wilfully hold

over the fame, the leffor is entitled to recover by action of debt,

either a rant of double the annual value of the premiſes, in caſe

he himſelf hath demanded and given notice in writing to deliver

the poffeffion ; or elfe double the uſual rent, in caſe the notice of

quitting proceeds from any tenant having power to determine

his leaſe, and he afterwards neglects to carry it into due exe

cution.

A MAN is anſwerable for not only his own treſpaſs, but that

of his cattle alfo : for if by his negligent keeping they ſtray

upon the land of another (and much more if he permits, or

drives them on) and they there tread down his neighbour's her

bage, and ſpoil his corn or his trees, this is a trefpaſs for which

the owner muſt anſwer in damages. And the law gives the party

injured a double remedy in this cafe ; by permitting him to dif

trein the cattle thus damage-feafant, or doing damage, till the

owner ſhall make him fatisfaction ; or elſe by leaving him to the

common remedy in foro contentiofo, by action. And the action

that lies in either of theſe cafes, of treſpaſs committed

other's land either by a man himſelf or his cattle, is the action

of treſpaſs vi et armis ; whereby a man is called upon to anſwer,

quare vi et armis claufum ipfius A. apud B. fregit, et blada ipfius

A. ad valentiam centum folidorum ibidem nuper crefcentia cum qui

bufdam averiis depaftus fuit, conculcavit, et confumpfit, &ch : for

the law always couples the idea of force with that of intruſion

upon the property of another. And herein, if any unwarrant

upon an

h Regiftr. 94.

Cc 2 able
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able act of the defendant or his beafts in coming upon the land

be proved, it is an act of treſpaſs for which the plaintiff muſt

recover fome damages ; fuch however as the jury fhall think

proper to affefs.

IN treſpaſſes of a permanent nature, where the injury is con

tinually renewed, (as by ſpoiling or confuming the herbage with

the defendant's cattle) the declaration may allege the injury to

have been committed by continuation from one given day to ano

ther, (which is called laying the action with a continuando) and

the plaintiff ſhall not be compelled to bring ſeparate actions for

every day's ſeparate offence . But where the trefpafs is by one

or feveral acts, each of which terminates in itſelf, and being

once done cannot be done again, it cannot be laid with a continu

ando ; yet if there be repeated acts of treſpaſs committed, (as cut

ting down a certain number of trees) they may be laid to be done,

not continually, but at divers days and times within a given

period *.

圈

IN ſome caſes trefpafs is juſtifiable ; or, rather, entry on an

other's land or houſe ſhall not in thoſe caſes be accounted tref

paſs : as if a man comes there to demand or pay money, there

payable ; or to execute, in a legal manner, the proceſs of the

law. Alſo a man may juſtify entering into an inn or public

houſe, without the leave of the owner firſt ſpecially aſked ; be

cauſe, when a man profeſſes the keeping of ſuch inn or public

houſe, he thereby gives a general licence to any perſon to enter

his doors. So a landlord may juſtify entering to diftrein for rent ;

a commoner to attend his cattle, commoning on another's land ;

and a reverfioner, to ſee if any waſte be committed on the eſtate ;

for the apparent neceffity of the thing ' . Alſo it hath been faid,

that by the common law and cuſtom of England the poor are

allowed to enter and glean upon another's ground after the har

i
12 Roll. Abr. 545. Lord Raym. 240.

Salk. 638, 639. Lord Raym. 823.

7 Mod. 152.

1 8 Rep. 146.

"

veft,
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veſt, without being guilty of treſpaſs " : which humane provi

fion feems borrowed from the moſaical law ". In like manner

the common law warrants the hunting of ravenous beaſts of

prey, as badgers and foxes, in another man's land ; becauſe the

deſtroying fuch creatures is profitable to the public . But in cafes

where a man miſdemeans himſelf, or makes an ill uſe of the au

thority with which the law entruſts him , he ſhall be accounted a

trefpaffer ab initio : as if one comes into a tavern and will not

go out in a reaſonable time, but tarries there all night contrary

to the inclinations of the owner ; this wrongful act ſhall affect

and have relation back even to his first entry, and make the

whole a treſpaſs . But a bare non-feaſance, as not paying for

the wine he calls for, will not make him a treſpaffer ; for

this is only a breach of contract, for which the taverner ſhall

have an action of debt or aſſumpfit againſt him . So if a landlord

diftreined for rent, and wilfully killed the diſtreſs, this by the

common law made him a trefpaffer ab initio : and fo indeed

would any other irregularity have done, till the ftatute II Geo. II.

c. 19. which enacts that no fubfequent irregularity of the land

lord fhall make his firſt entry a trefpafs ; but the party injured

ſhall have a ſpecial action on the caſe for the real ſpecific injury

fuſtained, unleſs tender of amends hath been made. But still,

if a reverfioner, who enters on pretence of ſeeing waſte, breaks

the houſe, or ſtays there all night ; or if the commoner who

comes to tend his cattle, cuts down a tree ; in theſe and fimilar

cafes the law judges that he entered for this unlawful purpoſe,

and therefore, as the act which demonſtrates ſuch his purpoſe is

a treſpaſs, he ſhall be eſteemed a treſpaſſer ab initio . So alſo in

the cafe of hunting the fox or the badger, a man cannot juſtify

breaking the foil, and digging him out of his earth : for though

m Gilb. Ev. 253. Trials per pais. ch . 15.

pag. 438.

" Levit. c.19. v.9. & c. 23. v. 22. Deut.

c. 24. V. 19, Sc.

• Cro. Jac. 321 .

Finch. L. 47. Cro. Jac. 148.

1 2 Roll. Abr. 561 .

• 8 Rep. 147.

S Finch. L. 47.

• 8 Rep. 146.

the
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the law warrants the hunting of ſuch noxious animals for the

public good, yet it is held that fuch things must be done in an

ordinary and ufual manner ; therefore that being an ordinary

courfe to kill them, viz. by hunting, the court held that the

digging for them was unlawful.

A MAN may alſo juſtify in an action of trefpafs, on account

of the freehold and right of entry being in himſelf ; and this

defence brings the title of the eſtate in queftion . This is there

fore one of the ways deviſed, fince the difufe of real actions, to

try the property of eftates ; though it is not fo ufual as that by

ejectment, becauſe that, being now a mixed action, not only gives

damages for the ejection, but alſo poffeffion of the land : whereas

in treſpaſs, which is merely a perſonal ſuit, the right can be only

aſcertained, but no poffeffion delivered ; nothing being recovered

but damages for the wrong committed.

In order to prevent trifling and vexatious actions of trefpafs,

as well as other perfonal actions, it is (inter alia) enacted by

ftatutes 43 Eliz. c. 6. and 22 and 23 Car. II. c. 9. §. 136. that

where the jury who try an action of treſpaſs, give leſs damages

than forty fhillings, the plaintiff fhall be allowed no more cofts

than damages ; unleſs the judge ſhall certify under his hand that

the freehold or title of the land came chiefly in queſtion. But

this rule now admits of two exceptions more, which have been

made by ſubſequent ftatutes. One is by ſtatute 8 & 9 W. III.

c. II . which enacts, that in all actions of treſpaſs, wherein it

fhall appear that the treſpaſs was wilful and malicious, and it be

fo certified by the judge, the plaintiff ſhall recover full coſts.

Every trefpafs is wilful, where the defendant has notice, and is

eſpecially forewarned not to come on the land ; as every treſpaſs

is malicious, though the damage may not amount to forty fhil

lings, where the intent of the defendant plainly appears to be to

" Cro. Jac. 321.

•

harrafs
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harraſs and diſtreſs the plaintiff. The other exception is by ſta

tute 4
& 5W. &. M. c. 23. which gives full coſts againſt any

inferior tradeſman, apprentice, or other diffolute perfon, who

is convicted of a treſpaſs in hawking, hunting, fiſhing, or

fowling upon another's land . Upon this ſtatute it has been ad

judged, that if a perſon be an inferior tradefman, as a clothier

for inftance, it matters not what qualification he may have in

point of eſtate ; but, if he be guilty of ſuch treſpaſs, he ſhall be

liable to pay full coſts ".

Lord Raym. 149.
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CHAPTER THE THIRTEENTH.

OF NUSANCE.

A

THIRD ſpecies of real

/

injuries to a man's lands and

tenements, is by nufance. Nufance, nocumentum, or an

noyance, fignifies any thing that worketh hurt, inconvenience,

or damage. And nuſances are of two kinds ; public or common

nufances, which affect the public, and are an annoyance to all

the king's ſubjects ; for which reaſon we muſt refer them to the

claſs of public wrongs, or crimes and miſdemeſnors : and pri

vate nufances ; which are the objects of our preſent confidera

tion, and may be defined, any thing done to the hurt or annoy

ance of the lands, tenements, or hereditaments of another ".

We will therefore, firft, mark out the feveral kinds of nufances,

and then their reſpective remedies.

I. IN difcuffing the feveral kinds of nufances, we will confi

ſider, firſt, ſuch nuſances as may affect a man's corporeal heredi

taments, and then thoſe that may damage ſuch as are incorporeal.

1. FIRST, as to corporeal inheritances. If a man builds a

houſe ſo cloſe to mine that his roof overhangs my roof, and

throws the water off his roof upon mine, this is a nuſance, for

which an action will lie '. Likewiſe to erect a houſe or other

building fo near to mine, that it ſtops up my antient lights and

a Finch. L. 188 . b F. N. B. 184.

windows,
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But in this latterwindows, is a nufance of a fimilar nature ".

caſe it is neceſſary that the windows be antient, that is, have ſub

fifted there time out of mind ; otherwiſe there is no injury done.

For he hath as much right to build a new edifice upon his ground,

as I have upon mine : fince every man may do what he pleaſes

upon the upright or perpendicular of his own foil ; and it was my

folly to build fo near another's ground . Alſo, if a perfon keeps

his hogs, or other noiſome animals, ſo near the houſe of another,

that the stench of them incommodes him and makes the air un

wholſome, this is an injurious nufance, as it tends to deprive

him of the uſe and benefit of his houfe . A like injury is, if

one's neighbour fets up and exerciſes any offenfive trade ; as a

tanner's, a tallowchandler's, or the like : for though theſe are

lawful and neceffary trades, yet they ſhould be exerciſed in re

mote places ; for the rule is, "fic utere tuo, ut alienum non lae

" das:" this therefore is an actionable nufance . So that the

nufances which affect a man's dwelling may be reduced to theſe

three : 1. Overhanging it, which is alſo a ſpecies of treſpaſs,

for cujus eft folum ejus eft ufque ad coelum : 2. Stopping antient

lights : and, 3. Corrupting the air with noiſome ſmells : for

light and air are two indifpenfable requifites to every dwelling.

But depriving one of a mere matter of pleaſure, as of a fine

profpect, by building a wall, or the like ; this, as it abridges

nothing really convenient or neceffary, is no injury to the ſufferer,

and is therefore not an actionable nuſance .

As to nufances to one's lands : if one erects a ſmelting houſe

for lead ſo near the land of another, that the vapor and ſmoke

kills his corn and grafs , and damages his cattle therein, this is

held to be a nuſance . And by confequence it follows, that if

one does any other act, in itſelf lawful, which yet being done in

that place neceffarily tends to the damage of another's property,

it is a nufance : for it is incumbent on him to find ſome other

с 9 Rep. 58.

Cro. Eliz. 118. Salk. 459.

• 9 Rep. 58.

VOL. III.

f Cro. Car. 510.

89 Rep. 58.

h1 Roll. Abr. 89.
Ꮒ
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So alfo, ifplace to do that act, where it will be lefs offenfive.

my neighbour ought to ſcour a ditch, and does not, whereby my

land is overflowed, this is an actionable nuſance ¹ .

WITH regard to other corporeal hereditaments : it is a nuſance

to ſtop or divert water that uſes to run to another's meadow or

mill ; to corrupt or poiſon a water-courſe, by erecting a dye

houſe or a lime-pit for the uſe of trade, in the upper part of the

ſtream ' ; or in fhort to do any act therein, that in it's confe

quences muſt neceffarily tend to the prejudice of one's neighbour.

So cloſely does the law of England enforce that excellent rule of

gofpel-morality, of " doing to others, as we would they ſhould

" do unto ourſelves."

2. As to incorporeal hereditaments, the law carries itself with

the fame equity. If I have a way, annexed to my eſtate, acroſs

another's land, and he obſtructs me in the uſe of it, either by

totally ſtopping it, or putting logs acroſs it, or ploughing over it,

it is a nuſance : for in the firſt caſe I cannot enjoy my right at

all, and in the latter I cannot enjoy it ſo commodiouſly as I ought™.

Alfo, if I am entitled to hold a fair or market, and another per

fon fets up a fair or market ſo near mine that it does me a pre

judice, it is a nufance to the freehold which I have in my mar

ket or fair". But in order to make this out to be a nuſance, it is

neceffary, 1. That my market or fair be the elder, otherwife

the nufance lies at my own door. 2. That the market be erected

within the third part of twenty miles from mine. For fir Mat

thew Hale conftrues the dieta, or reaſonable day's journey, men

tioned by Bracton , to be twenty miles : as indeed it is uſually

underſtood not only in our own law , but alfo in the civil ', from

which we probably borrowed it . So that if the new market be

i Hale on F. N. B. 427.

* F. N. B. 184.

19 Rep. 59. 2 Roll . Abr. 141 .

m F. N. B. 183. 2 Roll . Abr. 140.

F. N. B. 184. 2 Roll . Abr. 140.

0
on F. N. B. 184.

c. 16.P 1. 3. c.

9 2 Inft. 567.

r

Ff. 2. 11. 1.
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not within feven miles of the old one it is no nufance : for it is

held reaſonable that every man ſhould have a market within one

third of a day's journey from his own home ; that, the day be

ing divided into three parts, he may ſpend one part in going,

another in returning, and the third in tranfacting his neceffary

buſineſs there. If fuch market or fair be on the fame day with

mine, it is prima facie a nuſance to mine, and there needs no

proof of it, but the law will intend it to be fo : but if it be on

any other day, it may be a nufance ; though whether it is fo or

not, cannot be intended or prefumed, but I muſt make proof of

it to the jury. If a ferry is erected on a river, fo near another

antient ferry as to draw away it's cuftom, it is a nufance to the

owner of the old one. For where there is a ferry by prefcrip

tion, the owner is bound to keep it always in repair and readi

neſs, for the eaſe of all the king's fubjects ; otherwiſe he may

be grievously amerced ' : it would be therefore extremely hard,

if a new ferry were ſuffered to ſhare his profits, which does not

alfo fhare his burthen. But, where the reafon ceaſes, the law

alſo ceaſes with it : therefore it is no nufance to erect a mill fo

near mine, as to draw away the cuſtom, unleſs the miller alſo

intercepts the water. Neither is it a nuſance to ſet up any trade,

or a ſchool, in neighbourhood or rivalſhip with another for by

fuch emulation the public are like to be gainers ; and, if the new

mill or ſchool occafion a damage to the old one, it is damnum

abfque injuria .

II. LET us next attend to the remedies, which the law has

given for this injury of nuſance. And here I muſt premiſe that

the law gives no private remedy for any thing but a private

wrong. Therefore no action lies for a public or common nu

fance, but an indictment only : becauſe the damage being com

mon to all the king's ſubjects, no one can affign his particular

proportion of it ; or, if he could, it would be extremely hard,

if every ſubject in the kingdom were allowed to harrass the of

fender with ſeparate actions . For this reaſon , no perſon, natural

2 Roll . Abr . 140. ↑ Hale on F. N. B. 184.

Dd 2 or
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or corporate, can have an action for a public nufance, or puniſh

it ; but only the king in his public capacity of fupreme gover

nor, and pater-familias of the kingdom " . Yet this rule admits

of one exception ; where a private perſon ſuffers fome extraordi

nary damage, beyond the rest of the king's ſubjects, by a public

nufance : in which cafe he ſhall have a private fatisfaction by

action. As if, by means of a ditch dug acroſs a public way,

which is a common nufance, a man or his horſe ſuffer any injury

by falling therein ; there, for this particular damage, which is

not common to others, the party fhall have his action ". Alſo if

a man hath abated, or removed, a nufance which offended him

(as we may remember it was ftated, in the firft chapter of this

book, that the party injured hath a right to do) in this cafe he is

entitled to no action . For he had choice of two remedies ;

either without fuit, by abating it himſelf, by his own mere act

and authority ; or by fuit, in which he may both recover damages,

and remove it by the aid of the law : but having made his elec

tion of one remedy, he is totally precluded from the other.

THE remedies by fuit, are, 1. By action on the cafe for

damages ; in which the party injured ſhall only recover a fatis

faction for the injury fuftained ; but cannot thereby remove the

nufance. Indeed every continuance of a nufance is held to be a

freſh one ; and therefore a freſh action will lie, and very ex

emplary damages will probably be given, if, after one verdict

against him , the defendant has the hardinefs to continue it. Yet

the founders of the law of England did not rely upon probabili

ties merely, in order to give relief to the injured. They have

therefore provided two other actions ; the affife of nuſance, and

the writ of quod permittat profternere : which not only give the

plaintiff fatisfaction for his injury paft, but alſo ftrike at the root

and remove the cauſe itſelf, the nufance that occafioned the in

jury. Theſe two actions however can only be brought by the

• Vaugh. 341 , 342.

Co. Litt. 56. 5 Rep. 73 .

* 9 Rep. 55.

y 2 Leon. pl. 129. Cro. Eliz. 402.

tenant
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tenant of the freehold ; fo that a leffee for years is confined to

his action upon the cafe .

2. AN affife of nufance is a writ, wherein it is ſtated that the

party injured complains of fome particular fact done, ad nocu

mentum liberi tenementi fui, and therefore commanding the fheriff

to fummon an affife, that is, a jury, and view the premiſes, and

have them at the next commiffion of affifes, that juſtice may be

done therein : and, if the affife is found for the plaintiff, he

fhall have judgment of two things ; 1. To have the nuſance

abated ; and 2. To recover damages . Formerly an affife of

nufance only lay against the very wrongdoer himſelf who levied,

or did, the nuſance ; and did not lie againſt any perſon to whom

he had aliened the tenements, whereon the nufance was fituated.

This was the immediate reaſon for making that equitable provi

fion in ſtatute Weſtm. 2. 13 Edw. I. c. 24. for granting a fimi

lar writ, in cafu confimili, where no former precedent was to be

found. The ftatute enacts, that " de caetero non recedant queren

"tes a curia domini regis, pro eo quod tenementum transfertur de uno

“ in alium ;" and then gives the form of a new writ in this caſe :

which only differs from the old one in this, that, where the af

fife is brought againſt the very perfon only who levied the nu

fance, it is faid, " quod A. (the wrongdoer) injufte levavit tale

" nocumentum ;" but, where the lands are aliened to another

perfon, the complaint is againſt both ; "quod A. (the wrongdoer)

"et B. (the alienee) levaverunt ." For every continuation, as was

before ſaid, is a freſh nuſance ; and therefore the complaint is as

well grounded againſt the alienee who continues it, as againſt

the alienor who firſt levied it.

3: BEFORE this ftatute, the party injured, upon any alie

nation of the land wherein the nufance was fet up, was driven

to his quod permittat profternere ; which is in the nature of a

2 Finch. L. 289.

F. N. B. 183.

▸
9Rep. 55.

• Ibid.
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writ of right, and therefore ſubject to greater delays ª. This is

a writ commanding the defendant to permit the plaintiff to abate,

quodpermittat profternere, the nufance complained of; and, unleſs

he fo permits, to fummon him to appear in court, and ſhew cauſe

why he will not . And this writ lies as well for the alienee of

the party first injured, as against the alienee of the party firſt

injuring ; as hath been determined by all the judges . And the

plaintiff ſhall have judgment herein to abate the nuſance, and

to recover damages againſt the defendant .

BOTH thefe actions, of affife of nufance, and of quod permittat

profternere, are now out of uſe, and have given way to the action

on the cafe ; in which, as was before obſerved, no judgment can

be had to abate the nufance, but only to recover damages. Yet,

as therein it is not neceffary that the freehold fhould be in the

plaintiff and defendant refpectively, as it must be in theſe real

actions, but it is maintainable by one that hath poffeffion only,

againſt another that hath like poffeffion, the proceſs is therefore

eafier and the effect will be much the fame, unleſs a man has

a very obftinate as well as an ill- natured neighbour ; who had

rather continue to pay damages, than remove his nufance. For

in fuch caſe, recourſe muſt at laft be had to the old and fure re

medies, which will effectually conquer the defendant's perverfe

nefs, by fending the ſheriff with his poffe comitatus, or power of

the county, to level it.

• 2 Inft. 405.
d

0 F. N. B. 124.

f 5 Rep. 100, 101.
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CHAPTER THE FOURTEENTH.

OF WASTE.

TH

HE fourth fpecies of injury, that may be offered to one's

real property, is by wafte, or deſtruction in lands and te

nements. What ſhall be called waſte was confidered at large in

a former volume , as it was a means of forfeiture, and thereby

of transferring the property of real eftates. I fhall therefore here

only beg leave to remind the ſtudent, that waſte is a ſpoil and

deſtruction of the eſtate, either in houſes, woods, or lands ; by

demoliſhing not the temporary profits only, but the very ſubſtance

of the thing ; thereby rendering it wild and defolate ; which the

common law expreffes very fignificantly by the word vaftum: and

that this vaftum, or wafte, is either voluntary or permiffive ; the

one by actual and defigned demolition of the lands, woods, and

houſes ; the other arifing from mere negligence, and want of

fufficient care in reparations, fences, and the like. So that my

only buſineſs is at preſent to fhew, to whom this waſte is an in

jury ; and of courfe who is entitled to any, and what, remedy

by action.

I. THE perfons , who may be injured by waſte, are fuch as

have fome intereſt in the eſtate wafted : for if a man be the ab

folute tenant in fee-fimple, without any incumbrance or charge

on the premiſes, he may commit whatever waſte his own indif

a See Vol. II . ch. 18.

cretion



224

PRIVATE BOOK III.

cretion may prompt him to, without being impeachable or ac

countable for it to any one. And, though his heir is ſure to be

the ſufferer, yet nemo eft haeres viventis : no man is certain of

fucceeding him, as well on account of the uncertainty which

fhall die firft, as alſo becauſe he has it in his own power to con

ftitute what heir he pleaſes, according to the civil law notion of

an baeres natus and an haeres factus ; or, in the more accurate

phrafeology of our English law, he may aliene or deviſe his eſ

tate to whomever he thinks proper, and by fuch alienation or

devife may difinherit his heir at law. Into whofe hands foever

therefore the eſtate wafted comes, after a tenant in fee-fimple,

though the waſte is undoubtedly damnum, it is damnum abfque

injuria.

ONE fpecies of intereſt, which is injured by waſte, is that of

a perſon who has a right of common in the place waſted ; eſpe

cially if it be common of eftovers, or a right of cutting and

carrying away wood for houſe-bote, plough-bote, &c. Here, if

the owner of the wood demoliſhes the whole wood, and thereby

deſtroys all poffibility of taking eftovers, this is an injury to

the commoner, amounting to no leſs than a diffeifin of his com

mon of eftovers, if he chooſes ſo to confider it ; for which he

has his remedy to recover poffeffion and damages by affife, if in

titled to a freehold in fuch common : but if he has only a chat

tel intereft, then he can only recover damages by an action on

the cafe for this waste and deftruction of the woods, out of which

his eftovers were to iffue ".

BUT the moſt uſual and important intereſt, that is hurt by

this commiffion of wafte, is that of him who hath the remain

der or reverſion of the inheritance, after a particular eſtate for

life or years in being. Here, if the particular tenant, (be it the

tenant in dower or by curteſy, who was anſwerable for waſte at

the common law , or the leffee for life or years, who was firſt

F. N. B. 59. 9 Rep. 112.
с
2 Inft. 299.
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made liable by the ſtatutes of Marlbridge and of Gloceſter ) if

the particular tenant, I fay, commits or fuffers any wafte, it is a

manifeſt injury to him that has the inheritance, as it tends to

mangle and difmember it of it's moſt deſirable incidents and or

naments, among which timber and houſes may juſtly be reckoned

the principal. To him therefore in remainder or reverfion the

law hath given a remedy ; that is, to him to whom the inherit

ance appertains in expectancy . For he, who hath the remainder

for life only, is not entitled to fue for wafte ; fince his intereſt may

never perhaps come into poffeffion, and then he hath fuffered no

injury. Yet a parfon, vicar, arch-deacon, prebendary, and the

like, who are ſeiſed in right of their churches of any remainder

or reverfion, may have an action of wafte ; for they, in many

cafes, have for the benefit of the church and of the fucceffor a

fee-fimple qualified : and yet, as they are not ſeiſed in their own

right, the writ of waſte ſhall not ſay, ad exhaeredationem ipfius,

as for other tenants in fee-fimple ; but ad exhaeredationem eccle

fiae, in whofe right the fee-fimple is holden ".

II. THE redreſs for this injury of wafte is of two kinds,

preventive, and corrective : the former of which is by writ of

eftrepement, the latter by that of wafte.

I. ESTREPEMENT is an old French word, fignifying the

fame as waſte or extirpation : and the writ of eftrepement lay at

the common law, after judgment obtained in any action real ",

and before poffeffion was delivered by the fheriff ; to ſtop any

waſte which the vanquiſhed party might be tempted to commit

in lands, which were determined to be no longer his. But, as

in fome cafes the demandant may be justly apprehenſive, that

the tenant may make waſte or eftrepement pending the ſuit, well

knowing the weakneſs of his title, therefore the ſtatute of Glo

cefter i
gave another writ of eftrepement, pendente placito, com

• 52 Hen. III. c. 23.

• 6Edw. I. c. 5 .

• Co. Litt. 53.

VOL. III.

& Ibid. 341.

h2 Inft. 328.

i 6 Edw. I. c. 13.
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manding the ſheriff firmly to inhibit the tenant " ne faciat vaf

"tum vel eftrepamentum pendente placito dicto indifcuffo ." And,

by virtue of either of theſe writs the ſheriff may refift them that

do, or offer to do, wafte ; and, if otherwiſe he cannot prevent

them, he may lawfully impriſon the wafters, or make a warrant

to others to impriſon them : or, if neceffity require, he may take

the poffe comitatus to his affiftance. So odious in the fight of the

law is waste and deftruction ' . In fuing out theſe two writs this

difference was formerly obferved ; that in actions merely poffef

fory, where no damages are recovered, a writ of eftrepement might

be had at any time pendente lite, nay even at the time of ſuing

out the original writ, or firſt proceſs : but, in an action where

damages were recovered, the demandant could only have a writ

of eftrepement, if he was apprehenfive of waſte after verdict had" ;

for, with regard to waſte done before the verdict was given, it was

prefumed the jury would confider that in affeffing the quantum

of damages. But now it ſeems to be held, by an equitable con

ftruction of the ſtatute of Glocefter, and in advancement of the

remedy, that a writ of eftrepement, to prevent waſte, may be had

in every ſtage, as well of ſuch actions wherein damages are re

covered, as of thoſe wherein only poffeffion is had of the lands :

for peradventure, faith the law, the tenant may not be of ability

to fatisfy the demandant his full damages ". And therefore now,

in an action of waſte itſelf, to recover the place wafted and alſo

damages, a writ of eftrepement will lie, as well before as after

judgment. For the plaintiff cannot recover damages for more

waſte than is contained in his original complaint ; neither is he

at liberty to affign or give in evidence any wafte made after the

fuing out of the writ : it is therefore reaſonable that he ſhould

have this writ of preventive juſtice, fince he is in his preſent ſuit

debarred of any farther remedial . If a writ of eftrepement, for

bidding waſte, be directed and delivered to the tenant, as it may

be, and he afterwards proceeds to commit waſte, an action may

*
Regift.77.

1
2 Inft. 329.

n F. N. B. 60, 61 .

n Ibid. 61 .

•

5 Rep. 115.
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be carried on upon the foundation of this writ ; wherein the only

plea of the tenant can be, non fecit vaftum contra prohibitionem:

and, if upon verdict it be found that he did, the plaintiff may

recover cofts and damages ; or the party may proceed to puniſh

the defendant for the contempt : for if, after the writ directed

and delivered to the tenant or his fervants, they proceed to com

mit waſte, the court will impriſon them for this contempt of the

writ . But not fo, if it be directed to the fheriff, for then it is

incumbent upon him to prevent the eftrepement abfolutely, even

by raifing the poffe comitatus, if it can be done no other way.

BESIDES this preventive redreſs at common law, the courts

of equity, upon bill exhibited therein, complaining of waſte and

deſtruction, will grant an injunction or order to ſtay wafte, until

the defendant ſhall have put in his anſwer, and the court ſhall

thereupon make farther order. Which is now become the moſt

ufual way of preventing waſte.

2. A WRIT of waſte is alſo an action, partly founded upon the

common law and partly upon the ſtatute of Glocefter ' ; and may

be brought by him who hath the immediate eſtate of inheritance

in reverfion or remainder, againſt the tenant for life, tenant in

dower, tenant by the curtefy, or tenant for years. This action is

alſo maintainable in purſuance of ſtatute Weſtm. 2. by one tenant

in common of the inheritance againſt another, who makes waſte

in the eſtate holden in common. The equity of which ſtatute ex

tends to joint-tenants, but not to coparceners : becauſe by the old.

law coparceners might make partition, whenever either of them

thought proper, and thereby prevent future wafte, but tenants

in common and joint-tenants could not ; and therefore the fta-.

tute gave them this remedy, compelling the defendant either to

make partition, and take the place wafted to his own ſhare, or

to give fecurity not to commit any farther wafte ' . But theſe te

P Moor. 100.

¶ Hob. 85.

• 6 Edw. I. c. 5.

S
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13 Edw. I.

2 Inft. 403 , 404.
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nants in common and joint-tenants are not liable to the penal

ties of the ſtatute of Glocefter, which extends only to fuch as

have life-eftates, and do wafte to the prejudice of the inherit

ance. The wafte however muſt be fomething confiderable ; for

if it amount only to twelve pence, or fome fuch petty ſum, the

plaintiff ſhall not recover in an action of waſte : nam de minimis

non curat lex".

THIS action of wafte is a mixed action ; partly real, fo far

as it recovers land, and partly perfonal, fo far as it recovers

damages. For it is brought for both thoſe purpoſes ; and, if

the waſte be proved, the plaintiff ſhall recover the thing or place

wafted, and alſo treble damages by the ſtatute of Glocefter. The

writ of waſte calls upon the tenant to appear and fhew caufe,

why he hath committed waſte and deſtruction in the place named,

ad exhaeredationem, to the difinherifon, of the plaintiff " . And

if the defendant makes default, or does not appear at the day

afligned him, then the ſheriff is to take with him a jury of

twelve men, and go in perſon to the place alleged to be waited,

and there enquire of the waſte done, and the damages ; and

make a return or report of the fame to the court, upon which

report the judgment is founded *. For the law will not fuffer fo

heavy a judgment, as the forfeiture and treble damages, to be

paffed upon a mere default, without full affurance that the fact

is according as it is ſtated in the writ. But if the defendant

appears to the writ, and afterwards fuffers judgment to go againſt

him by default, or upon a nihil dicit, (when he makes no an

fwer, puts in no plea, in defence ) this amounts to a confeffion

of the waſte ; fince, having once appeared, he cannot now pre

tend ignorance of the charge. Now therefore the ſheriff ſhall

not go to the place to enquire of the fact, whether any wafte

has, or has not, been committed ; for this is already aſcertained

by the filent confeffion of the defendant : but he ſhall only, as

in defaults upon other actions, make enquiry of the quantum of

* Poph. 24.
Finch. L. 29.

F. N. B. 55.
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damages . The defendant, on the trial, may give in evidence

any thing that proves there was no waſte committed, as that the

deftruction happened by lightning, tempeft, the king's enemies,

or other inevitable accident . But it is no defence to ſay, that a

ſtranger did the waſte, for againſt him the plaintiff has no re

medy ; though the defendant is intitled to fue fuch ſtranger in an

action of treſpaſs vi et armis, and fhall recover the damages he

has fuffered in confequence of ſuch unlawful act '.

WHEN the wafte and damages are thus afcertained, either

by confeffion, verdict, or enquiry of the ſheriff, judgment is

given, in purſuance of the ſtatute of Glocefter, c. 5. that the

plaintiff ſhall recover the place wafted ; for which he has im

mediately a writ of feifin, provided the particular eſtate be ſtill

fubfifting, (for, if it be expired, there can be no forfeiture ofthe

land ) and alſo that the plaintiff ſhall recover treble the damages.

affeffed bythe jury ; which he muſt obtain in the ſame manner

as all other damages, in actions perfonal and mixed, are obtained,

whether the particular eſtate be expired, or ſtill in being.

a Law of nifi prius. 112..
Cro. Eliz. 18. 290.

* Co. Litt. 53.
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CHAPTER THE FIFTEENTH.

OF SUBTRACTION.

SUB

UBTRACTION, which is the fifth ſpecies of injuries af

fecting a man's real property, happens, when any perſon

who owes any fuit, duty, cuſtom, or ſervice to another, with

draws or neglects to perform it. It differs from a diffeifin, in

that this is committed without any denial of the right, confiſt

ing merely in non-performance ; that ftrikes at the very title of

the party injured, and amounts to an oufter or actual difpoffeffion .

Subtraction however, being clearly an injury, is remediable by

due courſe of law : but the remedy differs according to the na

ture of the ſervices ; whether they be due by virtue of any te

nure, or by cuſtom only.

I. FEALTY, fuit of court, and rent, are duties and fervices

ufually iffuing and arifing ratione tenurae, being the conditions

upon. which the antient lords granted out their lands to their feu

datories : whereby it was ftipulated, that they and their heirs ſhould

take the oath of fealty or fidelity to their lord, which was the feo

dal bond or commune vinculum between lord and tenant ; that they

ſhould do fuit, or duly attend and follow the lord's courts, and

there from time to time give their affiftance, by ſerving on juries,

either to decide the property of their neighbours in the court

baron, or correct their mifdemefnors in the court-leet ; and,

laftly, that they fhould yield to the lord certain annual ſtated

returns,
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returns, in military attendance, in provifions, in arms, in mat

ters of ornament or pleaſure, in ruftic employments or praedial

labours, or (which is inftar omnium) in money, which will pro

vide all the rest ; all which are comprized under the one general

name of reditus, return, or rent. And the fubtraction or non

obfervance of any of thefe conditions, by neglecting to fwear

fealty, to do fuit of court, or to render the rent or ſervice refer

ved, is an injury to the freehold of the lord, by diminiſhing and

depreciating the value of his ſeignory.

THE general remedy for all theſe is by diſtreſs ; and it is the

only remedy at the common law for the two firſt of them. The

nature of diftreffes, their incidents and confequences, we have

before more than once explained : it may here fuffice to remem

ber, that they are a taking of beafts, or other perfonal property,

by way of pledge to enforce the performance of fomething due

from the party diftreined upon. And for the moſt part it is pro

vided that diftreffes be reaſonable and moderate ; but, in the cafe

of diſtreſs for fealty or fuit of court, no diſtreſs can be unrea

ſonable, immoderate, or too large for this is the only remedy

to which the party aggrieved is intitled, and therefore it ought

to be ſuch as is ſufficiently compulſory ; and, be it of what value

it will, there is no harm done, eſpecially as it cannot be fold or

made away with, but muſt be reftored immediately on fatisfac

tion made. A diftrefs of this nature, that has no bounds with

regard to it's quantity, and may be repeated from time to time,

until the ſtubbornness of the party is conquered; is called a dif

tress infinite ; which is alſo uſed for fome other purpoſes, as in

fummoning jurors, and the like.

OTHER remedies for fubtraction of rents or fervices are,

1. By action of debt, for the breach of this expreſs contract, of

which enough has been formerly faid . This is the moſt uſual

remedy, when recourſe is had to any action at all for the recovery

of pecuniary rents, to which fpecies of render almoſt all free

Finch. L. 285.
• See

pag. 6. 147.

fervices
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ſervices are now reduced, fince the abolition of the military te

nures. But for a freehold rent, reſerved on a leaſe for life, &c,

no action of debt lay by the common law, during the continuance

of the freehold out of which it iffued : for the law would not

fuffer a real injury to be remedied by an action that was merely

perfonal. However bythe ftatutes 8 Ann. c. 14. and 5 Geo . III . c. 17.

actions of debt may now be brought at any time to recover fuch

freehold rents . 2. An affife of mort d' ancestor or novel diffeifin will

lie of rents as well as of lands ; if the lord , for the fake of

trying the poffeffory right, will elect to ſuppoſe himſelf ouſted

or diffeiſed thereof. This is now feldom heard of ; and all other

real actions, being in the nature of writs of right, and therefore

more dilatory in their progreſs, are intirely diſuſed, though not

formally aboliſhed by law. Of this ſpecies however is, 3. The

writ de confuetudinibus et fervitiis, which lies for the lord againſt

his tenant, who withholds from him the rents and fervices due

by cuftom , or tenure, for his land . This compels a ſpecific pay

ment or performance of the rent or ſervice'; but there are alſo

others, whereby the lord fhall recover the land itſelf in lieu of

the duty withheld. As, 4. The writ of ceffavit : which lies, by

the ſtatutes of Glocefter, 6 Edw. I. c. 4. and of Weſtm. 2.

13
Edw. I. c. 21 & 41. when a man who holds lands of a lord

by rent or other ſervices, neglects or ceaſes to perform his ſervices

for two years together ; or where a religious houſe hath lands

given it, on condition of performing fome certain ſpiritual ſer

vice, as reading prayers or giving alms, and neglects it ; in either

of which caſes, if the ceffer or neglect have continued for two

years, the lord or donor and his heirs ſhall have a writ of ceſſa

vit to recover the land itſelf, eo quod tenens in faciendis fervitiis

per biennium jam ceffavit . And in like manner, by the civil law,

if a tenant, (who held lands upon payment of rent or ſervices,

or as they call it "jure emphyteutico,") neglected to pay or per

form them per totum triennium, he might be ejected from ſuch

emphyteutic lands º . But by the ftatute of Glocefter, the ceffa

с 1 Roll. Abr. 595.

F. N. B. 195.

e Ibid. 151 .

f Ibid. 208.

8 Cod. 4. 66. 2.

vit
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vit does not lie for lands let upon fee-farm rents, unleſs they

have lain freſh and uncultivated for two years, and there be not

fufficient diftrefs upon the premiſes ; or unleſs the tenant hath fo

encloſed the land, that the lord cannot come upon it to diftrein".

For the lawprefers the fimple and ordinary remedies, by diſtreſs,

or by the actions juſt now mentioned, to this extraordinary one

of forfeiture for a ceffavit; and therefore the ſame ſtatute of Glo

cefter has provided farther, that upon tender of arrears and da

mages before judgment, and giving fecurity for the future per

formance of the fervices, the proceſs ſhall be at an end, and the

tenant ſhall retain his land . And to this the ftatute of Weſtm. 2 .

conforms, fo far as may ftand with convenience and reaſon of

law , It is eaſy to obferve, that the ftatute 4Geo. II . c.28 . which

was mentioned in a former chapter , and which permits land

lords who have right of re-entry for non-payment of rent, to

ſerve an ejectment on their tenants, when half a year's rent is due,

and there is no diſtreſs on the premiſes ; it is eaſy, I fay, to ob

ſerve, that this proviſion is in ſome meaſure copied from the an

tient writ of cellavit : eſpecially as it may be ſatisfied and put an

end to in a fimilar manner, by tender of the rent and cofts

within fix months after. 5. There is alſo another very effectual

remedy, which takes place when the tenant upon a writ of affife

for rent, or on a replevin , diſowns or diſclaims his tenure, where

by the lord lofes his verdict : in which caſe the lord may
have a

writ of right, fur diſclaimer, grounded on this denial of tenure ;

and ſhall, upon proof the tenure, recover back the land itſelf fo

holden, as a puniſhment to the tenant for ſuch his falſe dif

claimer . This piece of retaliating juftice, whereby the tenant

who endeavours to defraud his lord is himſelf deprived of the

eftate, as it evidently proceeds upon feodal principles, fo it is

expreffly to be met with in the feodal conftitutions ": " vafallus,

"qui abnegavit feudum ejufve conditionem, exfpoliabitur.”

F. N. B. aog. 2 Inft. 298.

i12 Inft. 401. 460..

* See pag. 206.

VOL. III.

1 Finch. L. 270,271 .

Feud. 1. 2. t. 26.

Ff AND,
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AND, as on the one hand the antient law provided theſe ſe

veral remedies to obviate the knavery and puniſh the ingratitude

of the tenant, fo on the other hand it was equally careful to re

drefs the oppreffion of the lord ; by furniſhing, 1. The writ of ne

injufte vexes " ; which is an antient writ founded on that chapter of

magnacarta, which prohibits diftreffes for greater fervices than are

really due to the lord ; being itſelf of the prohibitory kind, and

yet in the nature of a writ of right . It lies, where the tenant

in fee-ſimple and his anceſtors have held of the lord by certain

fervices ; and the lord hath obtained feifin of more or greater

ſervices, by the inadvertent payment or performance of them by

the tenant himſelf. Here the tenant cannot in an avowry avoid

the lord's poffeffory right, becauſe of the feifin given by his own

hands ; but is driven to this writ, to deveſt the lord's poffeffion, and

eſtabliſh the mere right of property, by aſcertaining the ſervices,

and reducing them to their proper ftandard. But this writ does

not lie for tenant in tail ; for he may avoid ſuch ſeifin of the lord,

obtained from the payment of his anceſtors, by plea to an avowry

in replevin¹. 2. The writ of mene, de medio ; which is alſo in the

nature of a writ of right ', and lies, when upon a fubinfeudation

the mefne or middle lord ' fuffers his under-tenant, or tenant pa

ravail, to be diftreined upon by the lord paramount, for the rent

due to him from the mefne lordt. And in fuch cafe the tenant

ſhall havejudgment to be acquitted (or indemnified) by the meſne

lord ; and if he makes default therein, or does not appear origi

nally to the tenant's writ, he ſhall be forejudged of his meſnalty,

and the tenant fhall hold immediately of the lord paramount

himſelf ".

II. THUS far of the remedies for fubtraction of rents or other

ſervices due by tenure. There are alfo other ſervices, due by an

n F. N. B. 10.

o c. 10.

P Booth. 126.

9 F. N. B. 11. 2 Inft . 21.

• Booth. 136.

• See book II . ch. 5. pag. 59, 60.

F. N. B. 135.

"
2 Inft. 374.

tient
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tient custom and prefcription only. Such is that of doing ſuit to

another's mill where the perfons, reſident in a particular place,

by uſage time out of mind have been accuſtomed to grind their

corn at a certain mill ; and afterwards any of them go to another

mill, and withdraw their ſuit, (their fecta, a fequendo) from the

antient mill . This is not only a damage, but an injury, to the

owner ; becauſe this preſcription might have a very reaſonable

foundation ; viz. upon the erection of fuch mill by the ancef

tors of the owner for the convenience of the inhabitants, on

condition, that, when erected, they ſhould all grind their corn

there only. And for this injury the owner fhall have a writ de

fecta ad molendinum ", commanding the defendant to do his fuit at

that mill, quam ad illud facere debet, et folet, or fhew good cauſe

to the contrary in which action the validity of the preſcription

may be tried, and if it be found for the owner, he ſhall recover

damages against the defendant . In like manner, and for like

reaſons, the regiſter will inform us, that a man may have a

writ of fecta ad furnum, fecta ad torrale, et ad omnia alia hujuf

modi ; for fuit: due to his furnum, his public oven or bakehouſe ;

or to his torrale, his kiln, or malthoufe ; when a perſon's anceſ

tors have erected a convenience of that fort for the benefit of the

neighbourhood, upon an agreement (proved by immemorial cuf

tom ) that all the inhabitants ſhould uſe and refort to it, when

erected . But befides theſe ſpecial remedies for fubtractions, to

compel the ſpecific performance of the ſervice due by cuſtom ;

an action on the cafe will alfo lie for all of them, to repair the

party injured in damages. And thus much for the injury of ſub

traction.

蹦

1
R

F. N. B. 123.

* Co. Entr. 461 .

fol. 153.

Ff 2
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CHAPTER THE SIXTEEN TH.

OF DISTURBANCE.

TH

"HE fixth and laft fpecies of real injuries is that of diftur

bance ; which is uſually a wrong done to fome incorporeal

hereditament, by hindering or difquieting the owners in their

regular and lawful enjoyment of it . I fhall confider five forts

of this injury ; viz. 1. Diſturbance of franchiſes. 2. Diſturbance

of common. 3. Difturbance of ways. 4. Diſturbance of tenure.

5. Disturbance of patronage.

I. DISTURBANCE of franchiſes happens, when a man has the

franchiſe of holding a court-leet, of keeping a fair or market,

of free-warren, of taking toll, of ſeifing waifs or eſtrays, or (in

ſhort) any other ſpecies of franchiſe whatſoever ; and he is dif

turbed or incommoded in the lawful exerciſe thereof. As if an

other by diſtreſs, menaces, or perfuafions , prevails upon the

fuitors not to appear at my court; or obftructs the paffage to my

fair or market ; or hunts in my free-warren ; or refuſes to pay

me the accuſtomed toll ; or hinders me from ſeifing the waif or

eftray, whereby it efcapes or is carried out of my liberty in

every caſe of this kind, which it is impoffible here to recite or

fuggeft, there is an injury done to the legal owner ; his property

is damnified, and the profits arifing from ſuch his franchiſe are

diminiſhed. To remedy which, as the law has given no other

a Finch. L. 187.

writ,
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writ, he is therefore entitled to fue for damages by a ſpecial ac

tion on the cafe : or, in cafe of toll, may take a diſtreſs if he

pleaſes b.

II. THE diſturbance of common comes next to be confidered ;

where any act is done, by which the right of another to his com

mon is incommoded or diminiſhed. This may happen, in the

first place, where one who hath no right of common, puts his

cattle into the land ; and thereby robs the cattle of the com

moners of their reſpective ſhares of the paſture. Or if one, who

hath a right of common, puts in cattle which are not common

able, as hogs and goats ; which amounts to the fame inconve

nience. But the lord of the foil may (by cuſtom or preſcription,

but not without) put a ſtranger's cattle into the common ; and

alfo, by a like preſcription for common appurtenant, cattle that

are not commonable may be put into the common . The lord

alfo of the foil may juſtify making burrows therein, and putting

in rabbets, fo as they do not encreaſe to fo large a number as to

tally to deſtroy the common . But in general, in cafe the beaſts

of a ſtranger, or the uncommonable cattle of a commoner be

found upon the land, the lord or any of the commoners may

diftrein them damage-feafant ' : or the commoner may bring an

action on the cafe to recover damages, provided the injury done

be any thing confiderable ; ſo that he may lay his action with a

per quod, or allege that thereby he was deprived of his common.

But for a trivial treſpaſs the commoner has no action ; but the

lord of the foil only, for the entry and trefpafs committed .

ANOTHER difturbance of common is by furcharging it ; or

putting more cattle therein than the paſture and herbage will

fuftain, or the party hath a right to do. In this cafe he that fur

charges does an injury to the rest of the owners, by depriving

them of their reſpective portions, or at leaſt contracting them

b Cro. Eliz . 558.

1 Roll. Abr. 396.

d Co. Litt. 122.

*

e Cro.Eliz.876. Cro.Jac. 195. Lutw. 108 .

f
9 Rep. 112.

Ibid.

into
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into a ſmaller compafs. This injury by furcharging can properly

ſpeaking only happen, where the common is appendant or appur

tenant , and of courſe limitable by law ; or where, when in grofs,

it is expreffly limited and certain : for where a man hath com

mon in grofs, fans nombre or without flint, he cannot be a fur

charger. However, even where a man is faid to have common

without ſtint, ſtill there must be left fufficient for the lord's own

beafts for the law will not fuppofe that, at the original grasti :

of the common, the lord meant to exclude himſelf.

4

THE ufual remedies, for furcharging the common, are either

by diftreining fo many of the beafts as are above the number al

lowed, or elſe by an action of treſpaſs ; both which may be had

by the lord : or, laftly, by a ſpecial action on the cafe for da

mages ; in which any commoner may be plaintiff . But the an

tient and moſt effectual method of proceeding is by writ of ad-.

meaſurement ofpaſture. This lies, either where a common, ap

purtenant or in grofs is certain as to number, or where a mani

has common appendant or appurtenant to his land, the quantity

of which common has never yet been aſcertained. In either of

theſe caſes, as well the lord, as any ofthe commoners, is entitled

to this writ of admeaſurement ; which is one of thoſe writs, that

are called vicontiel ', being directed to the sheriff, (vice-comiti).

and not to be returned to any fuperior court, till finally executed

byhim. It recites a complaint, that the defendant hath furcharged,

Superoneravit, the common : and therefore commands the ſheriff

to admeaſure and apportion it ; that the defendant may not have

more than belongs to him, and that the plaintiff may have his

rightful ſhare. And upon this fuit all the commoners ſhall be

admeaſured, as well thoſe who have not, as thofe who have,

furcharged the common; as well the plaintiff, as the defendant ".

The execution of this writ muſt be by a jury of twelve men,

▲ See book II. ch . 3.

11 Roll. Abr. 399.

* Freem. 273.

1 2 Inft. 369.

m F. N. B. 125.

who
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who are upon their oaths to aſcertain , under the fuperintendence

of the ſheriff, what and how many cattle each commoner is

entitled to feed. And the rule for this admeaſurement is gene

rally underſtood to be, that the commoner ſhall not turn more

cattle upon the common, than are fufficient to manure and ſtock

the land to which his right of common is annexed ; or, as our

antient law expreffed it, fuch cattle only as are levant and cou

chant upon his tenement" : which being a thing uncertain before

admeaſurement, has frequently, though erroneouſly, occafioned

this unmeaſured right of common to be called a common without

fint or fans nombre ; a thing which, though poffible in law,

does in fact very rarely exift.

"

IF, after the admeaſurement has thus aſcertained the right,

the fame defendant furcharges the common again, the plaintiff

may have a writ of fecond furcharge, de fecunda fuperoneratione,

which is given by the ftatute Weftm. 2. 13 Edw. I. c . 8. and

thereby the ſheriff is directed to enquire by a jury, whether the

defendant has in fact again furcharged the common, contrary to

the tenor of the laft admeaſurement : and if he has, he ſhall

then forfeit to the king the fupernumerary cattle put in, and

alfo fhall pay damages to the plaintiff . This proceſs ſeems

highly equitable : for the first offence is held to be committed

through mere inadvertence ; and therefore there are no damages

or forfeiture on the firſt writ, which was only to afcertain the

right which was difputed : but the fecond offence is a wilful

contempt and injuſtice ; and therefore puniſhed very properly with

not only damages, but alſo forfeiture. And herein the right, be

ing once fettled, is never again difputed ; but only the fact is

tried, whether there be any fecond furcharge or no : which gives

this neglected proceeding a great advantage over the modern me

thod, by action on the cafe, wherein the quantum of common

belonging to the defendant muſt be proved upon every freſh trial,

for every repeated offence.

• Bro. Abr. t. preſcription. 28.

• Hardr. 117.

P F. N. B. 126. 2 Inſt. 370.

THERE
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THERE is yet another diſturbance of common, when the

owner of the land, or other perſon, ſo encloſes or otherwiſe ob

ſtructs it, that the commoner is precluded from enjoying the be

nefit, to which he is by law entitled . This may be done, either

by erecting fences, or by driving the cattle off the land, or by

ploughing up the foil of the common . Or it may be done by

erecting a warren therein, and ftocking it with rabbets in fuch

quantities, that they devour the whole herbage, and thereby de

ftroy the common. For in fuch caſe, though the commoner may

not deſtroy the rabbets, yet the law looks upon this as an inju

rious diſturbance of his right, and has given him his remedy by

action againſt the owner ' . This kind of diſturbance does indeed

amount to a diffeifin , and if the commoner chufes to confider it

in that light, the law has given him an affiſe of novel diſſeifin,

againſt the lord, to recover the poffeffion of his common '. Or

it has given a writ of quod permittat, againſt any ſtranger, as well

as the owner of the land, in caſe of ſuch a diſturbance to the

plaintiff as amounts to a total deprivation of his common ;

whereby the defendant ſhall be compelled to permit the plaintiff

to enjoy his common as he ought . But if the commoner does

not chufe to bring a real action to recover ſeifin, or to try the

right, he may (which is the eaſier and more uſual way) bring

an action on the cafe for his damages, inſtead of an affiſe or a

quod permittat ".

a Cro. Eliz . 198.

• Cro. Jac. 195.

• F. N. B. 179..

THERE are cafes indeed, in which the lord may encloſe and

abridge the common ; for which, as they are no injury to any one,

fo no one is entitled to any remedy. For it is provided by the

ftatute of Merton, 20 Hen. III . c. 4. that the lord may approve,

that is, encloſe and convert to the uſes of huſbandry (which is a

melioration or approvement) any wafte grounds, woods, or paf

tures, in which his tenants have common appendant to their ef

Finch. L. 275. F. N. B. 123 .

☐ Cro. Jac. 195.

tates ;



:

241
Ch. 16. WRONG S.

tates ; provided he leaves fufficient common to his tenants, ac

cording to the proportion of their land . And this is extremely

reaſonable for it would be very hard if the lord, whofe an

ceftors granted out theſe eſtates to which the commons are ap

pendant, ſhould be precluded from making what advantage he

can of the rest of his manor ; provided fuch advantage and im

provement be no way derogatory from the former grants . The

ſtatute Weſtm . 2. 13 Edw. I. c . 46. extends this liberty of ap

proving, in like manner, againſt all others that have common ap

purtenant, or in grofs, as well as against the tenants of the lord,

who have their common appendant ; and farther enacts that no

aflife of novel diffeifin, for common, fhall lie againſt a lord for

erecting on the common any windmill, fheephoufe, or other ne

ceffary buildings therein ſpecified ; which, fir Edward Coke fays",

are only put as examples ; and that any other neceffary improve

ments may be made by the lord, though in reality they abridge

the common, and make it lefs fufficient for the commoners . And

laſtly, by ſtatutes 29 Geo . II . c . 36. and 31 Geo . II . c . 41. it is

particularly enacted , that any lords of waſtes and commons, with ,

the conſent of the major part, in number and value, of the com

moners, may incloſe any part thereof, for the growth of timber

and underwood.

III. THE third fpecies of diſturbance, that of ways, is very

fimilar in it's nature to the laft : it principally happening when

a perſon, who hath a right to a way over another's grounds, by

grant or preſcription, is obſtructed by incloſures, or other obſta

cles, or by ploughing acroſs it ; by which means he cannot en

joy his right of way, or at leaft not in fo commodious a manner

as he might have done. If this be a way annexed to his eftate,

and the obſtruction is made by the tenant of the land, this brings

it to another ſpecies of injury ; for it is then a nuſance for which

an affife will lie, as mentioned in a former chapter . But if the

right of way, thus obftructed by the tenant, be only in grofs,

( that is, annexed to a man's perfon and unconnected with any

lands

W
2 Inft. 476.

VOL. III .

x ch . 13. pag.

G g
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lands or tenements ) or if the obſtruction of a way belonging to

an houſe or land is made by a ſtranger, it is then in either caſe

merely a diſturbance : for the obſtruction of a way in groſs is no

detriment to any lands or tenements, and therefore does not fall

under the legal notion of a nufance, which muſt be laid, ad no

cumentum liberi tenementi ; and the obſtruction of it by a ſtranger

can never tend to put the right of way in difpute : the remedy

therefore for theſe diſturbances is not by affife or any real action , but

by the univerſal remedy of action on the cafe to recover damages .

IV. THE fourth fpecies of diſturbance is that of diſturbance

of tenure, or breaking that connexion, which fubfifts between

the lord and his tenant, and to which the law pays fo high a re

gard, that it will not ſuffer it to be wantonly diffolved by the act

of a third perſon. The having an eſtate well tenanted is an ad

vantage that every landlord muſt be very fenfible of; and there

fore the driving away a tenant from off his eſtate is an injury of

no ſmall confequence . If therefore there be a tenant at will of

any lands or tenements, and a ſtranger either by menaces and

threats, or by unlawful diftreffes, or by fraud and circumvention,

or other means, contrives to drive him away, or inveigle him to

leave his tenancy, this the law very juſtly conftrues to be a wrong

and injury to the lord ', and gives him a reparation in damages

againſt the offender by a fpecial action on the cafe.

V. THE fifth and laſt ſpecies of diſturbance, but by far the

moſt conſiderable, is that of diſturbance of patronage ; which is

an hindrance or obſtruction of a patron to preſent his clerk to a

benefice .

THIS injury was diftinguiſhed at common law from another

fpecies of injury, called ufurpation ; which is an abfolute oufter

or difpoffeffion of the patron, and happens when a ſtranger, that

hath no right, prefenteth a clerk, and he is thereupon admitted

a Hal. Anal. c . 40. 1 Roll . Abr. 108.

and

y F. N. B. 183.

Hale on F. N. B. 183. Lutw. 111. 119.
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and inſtituted . In which cafe, of ufurpation, the patron loft

by the common law not only his turn of prefenting pro hac vice,

but alſo the abfolute and perpetual inheritance of the advowfon,

fo that he could not prefent again upon the next avoidance, un

lefs in the mean time he recovered his right by a real action, viz.

a writ of right ofadvowson . The reaſon given for his lofing the

preſent turn, and not ejecting the ufurper's clerk, was, that the

final intent of the law in creating this fpecies of property being

to have a fit perfon to celebrate divine fervice, it preferred the

peace of the church ( provided a clerk were once admitted and

inſtituted) to the right of any patron whatever. And the patron

alfo loft the inheritance of his advowfon, unleſs he recovered it

in a writ of right, becauſe by fuch ufurpation he was put out of

poffeffion of his advowfon, as much as when by actual entry and

oufter he is diffeifed of lands or houſes ; fince the only poffeffion,

of which an advowfon is capable, is by actual preſentation and

admiffion of one's clerk. And therefore, when the clerk was

once inftituted (except in the caſe of the king, where he muſt

alſo be inducted , ) the church was abfolutelyfull; and the uſur

per becamefeifed of the advowſon . Which feifin or poffeffion it

was impoffible for the true patron to remove by any poffeffory

action, or other means, during the plenarty or fulneſs of the

church ; and when it became void afreſh, he could not prefent,

fince another had the right of poffeffion . The only remedy there

fore, which the patron had left, was to try the mere right in a

writ of right of advowfon ; which is a peculiar writ of right,

framed for this ſpecial purpoſe, but in every other reſpect cor

reſponding with other writs of right : and, if a man recovered

therein, he regained his advowfon and was entitled to prefent at

the next avoidance ' . But in order to fuch recovery he muſt al

lege a preſentation in himſelf or fome of his anceſtors, which

proves him or them to have been once in poffeffion : for, as a

grant of the advowfon, during the fullness of the church, con

b Co. Litt. 277.

€ 6 Rep. 49.

Ibid.

• F. N. B. 30.

Ibid. 36.

Gg 2 vey's



244

PRIVATE Book III.

veys no manner of poffeffion for the prefent, therefore a pur

chafer, until he hath prefented, hath no actual feifin whereon to

ground a writ of rights . Thus ftood the common law.

BUT bishops, in antient times, either by careleſſneſs or col

lufion, frequently inftituting clerks upon the preſentation of uſur

pers, and thereby defrauding the real patrons of their right

of poffeffion, it was in fubftance enacted by ftatute Weſtm. 2 .

13 Edw. I. c.5. §. 2. that if a poffeffory action be brought within

fix months after the avoidance, the patron fhall (notwithstanding

fuch ufurpation and inſtitution ) recover that very preſentation ;

which gives back to him the feifin of the advowfon. Yet ftill, if

the true patron omitted to bring his action within fix months,

the feifin was gained by the ufurper, and the patron to recover

it was driven to the long and hazardous proceſs of a writ of

right. To remedy which it was farther enacted by ftatute

7 Ann . c. 18. that no ufurpation ſhall diſplace the eſtate or inte

reſt of the patron, or turn it to a mere right ; but that the true

patron may preſent upon the next avoidance, as if no fuch ufur

pation had happened. So that the title of ufurpation is now

much narrowed, and the law ſtands upon this reaſonable founda

tion : that if a ſtranger ufurps my preſentation , and I do not

purfue my right within fix months, I fhall lofe that turn with

out remedy, for the peace of the church, and as a puniſhment

for my own negligence ; but that turn is the only one I ſhall

lofe thereby. Ufurpation now gains no right to the ufurper,

with regard to any future avoidance, but only to the preſent va

cancy : it cannot indeed be remedied after fix months are paft ;

but, during thoſe fix months, it is only a ſpecies of diſturbance.

DISTURBERS of a right of advowfon may therefore be theſe

three perfons ; the pfeudo-patron, his clerk, and the ordinary :

the pretended patron, by preſenting to a church to which he has

no right, and thereby making it litigious or difputable ; the

clerk, by demanding or obtaining inftitution , which tends to and

8 2 Inft. 357.

promotes
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promotes the fame inconvenience ; and the ordinary, by refuſing

to admit the real patron's clerk, or admitting the clerk of the

pretender. Theſe diſturbances are vexatious and injurious to him

who hath the right : and therefore, if he be not wanting to

himſelf, the law ( befides the writ of right of advowson, which

is a final and conclufive remedy ) hath given him two inferior

poffeffory actions for his relief ; an affife of darrein prefentment,

and a writ of quare impedit ; in which the patron is always the

plaintiff, and not the clerk . For the law ſuppoſes the injury to

be offered to him only, by obftructing or refuſing the admiffion

of his nominee ; and not to the clerk, who hath no right in him.

till inſtitution, and of courſe can fuffer no injury.

1. AN affife of darrein prefentment, or laſt preſentation, lies

when a man, or his anceſtors, under whom he claims, have.

preſented a clerk to a benefice, who is inftituted ; and afterwards.

upon the next avoidance a ſtranger preſents a clerk, and thereby

diſturbs him that is the real patron . In which cafe the patron

fhall have this writh, directed to the fheriff to fummon an aflife

or jury, to enquire who was the laſt patron that preſented to

the church now vacant, of which the plaintiff complains that

he is deforced by the defendant : and, according as the affife

determines that queſtion, a writ fhall iffue to the biſhop ; to

inſtitute the clerk of that patron , in whoſe favour the determi

nation is made, and alſo to give damages, in purſuance of ſta

tute Weſtm . 2. 13 Edw. I. c. 5. This queſtion , it is to be ob

ſerved, was, before the ftatute 7 Ann . before-mentioned, entirely

conclufive, as between the patron or his heirs and a ſtranger : for,

till then, the full poffeffion of the advowfon was in him who pre

fented laft and his heirs ; unlefs, fince that preſentation, the

clerk had been evicted within fix months, or the rightful patron

had recovered the advowfon in a writ of right, which is a title

fuperior to all others . But that ftatute having given a right to

any perfon to bring a quare impedit, and to recover (if his title be

good ) notwithstanding the laft prefentation , by whomfoever

h F. N. B. 31 .
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made ; affifes of darrein prefentment, now not being in any wife

conclufive, have been totally difuſed, as indeed they began to be

before ; a quare impedit being a more general, and therefore a

more uſual action . For the affife of darrein prefentment lies only

where a man has an advowſon by deſcent from his anceſtors ;

but the writ of quare impedit is equally remedial whether a man

claims title by deſcent or by purchaſe .

k

2. I PROCEED therefore, fecondly, to enquire into the na

ture of a writ of quare impedit, now the only action uſed in

cafe of the diſturbance of patronage : and ſhall firſt premiſe the

ufual proceedings previous to the bringing of the writ.

UPON the vacancy of a living the patron, we know, is bound

to preſent within fix calendar months ' , otherwiſe it will lapſe to

the bishop. But, if the preſentation be made within that time,

the bishop is bound to admit and inſtitute the clerk, if found

fufficient ; unleſs the church be full, or there be notice of any

litigation . For if any oppofition be intended, it is uſual for

each party to enter a caveat with the bishop, to prevent his in

ftitution of his antagoniſt's clerk. An inſtitution after a caveat

entered is void by the ecclefiaftical law " ; but this the temporal

courts pay no regard to, and look upon a caveat as a mere nul

lity . But if two prefentations be offered to the biſhop upon

the fame avoidance, the church is then faid to become litigious ;

and, if nothing farther be done, the bishop may ſuſpend the

admiffion of either, and fuffer a lapfe to incur. Yet if the pa

tron or clerk on either fide requeft him to award a jus patrona

tus, he is bound to do it. A jus patronatus is a commiffion from

the bishop, directed ufually to his chancellor and others of com

petent learning ; who are to fummon a jury of fix clergymen

and fix laymen, to enquire into and examine who is the rightful

2 Inft. 355.

* See Bofwell's cafe. 6 Rep. 48 .

1 See book II. ch . 18.

i
See book I. ch . 11.

1 Burn. 207 .

• Roll. Rep. 191 .

A
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patron ; and if, upon fuch enquiry made and certificate thereof

returned by the commiffioners, he admits and inftitutes the clerk

of that patron whom they return as the true one, the biſhop ſe

cures himſelf at all events from being a diſturber, whatever pro

ceedings may be had afterwards in the temporal courts.

THE clerk refuſed by the bishop may alſo have a remedy

againſt him in the ſpiritual court, denominated a duplex querelaª :

which is a complaint in the nature of an appeal from the ordi

nary to his next immediate fuperior ; as from a biſhop to the

arch-biſhop, or from an arch-biſhop to the delegates and if the

fuperior court adjudges the cauſe of refufal to be infufficient, it

will grant inſtitution to the appellant.

THUS far matters may go on in the mere ecclefiaftical courſe ;

but in conteſted preſentations they feldom go fo far : for, upon

the firſt delay or refuſal of the biſhop to admit his clerk, the pa

tron uſually brings his writ of quare impedit againſt the biſhop,

for the temporal injury done to his property, in diſturbing him.

in his preſentation . And, if the delay ariſes from the biſhop

alone, as upon pretence of incapacity, or the like, then he only

is named in the writ ; but if there be another preſentation ſet up,

then the pretended patron and his clerk are alſo joined in the ac

tion ; or it may be brought againſt the patron and clerk, leaving

out the bishop ; or againſt the patron only. But it is moſt ad

vifeable to bring it againſt all three : for if the bishop be left

out, and the ſuit be not determined till the fix months are paſt,

the biſhop is entitled to prefent by lapfe ; for he is not party to

the fuit : but, if he be named, no lapfe can poffibly accrue till.

the right is determined. If the patron be left out, and the writ

be brought only against the bishop and the clerk, the fuit is of

no effect, and the writ fhall abate ' ; for the right of the patron.

is the principal queſtion in the cauſe . If the clerk be left out,

PI Burn. 16, 17 .

9 Ibid. 113.

• Cro. Jac. 93.

t

Hob. 316.

7 Rep. 25.

and.
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and has received inftitution before the action brought (as is fome

times the cafe) the patron by this fuit may recover his right of

patronage, but not the prefent turn ; for he cannot have judg

ment to remove the clerk, unleſs he be made a defendant, and

party to the fuit, to hear what he can allege againſt it . For which

reaſons it is the fafer way always to inſert them, all three, in

the writ.

THE writ of quare impedit " commands the diſturbers , the

biſhop, the pſeudo-patron, and his clerk, to permit the plaintiff

to preſent a proper perſon (without ſpecifying the particular clerk)

to fuch a vacant church, which pertains to his patronage ; and

which the defendants, as he alleges, do obſtruct and unleſs

they fo do, then that they appear in court to fhew the reaſon why

they hinder him.

IMMEDIATELY on the fuing out of the quare impedit, if the

plaintiff fufpects that the bishop will admit the defendant's or

any other clerk, pending the fuit, he may have a prohibitory

writ, called a ne admittas " ; which recites the contention begun

in the king's courts, and forbids the bishop to admit any clerk

whatfoever till fuch contention be determined. And if the bi

ſhop doth, after the receipt of this writ, admit any perfon, even

though the patron's right may have been found in a jure patro

natus, then the plaintiff, after he has obtained judgment in the

quare impedit, may remove the incumbent, if the clerk of a

ftranger, by writ of fcire facias : and fhall have a ſpecial action

againſt the biſhop, called a quare incumbravit ; to recover the

preſentation, and alſo ſatisfaction in damages for the injury done

him by incumbering the church with a clerk, pending the fuit,

and after the ne admittas received ". But if the bishop has in

cumbered the church by inftituting the clerk, before the ne ad

mittas iffued, no quare incumbravit lies ; for the biſhop hath no

legal notice, till the writ of ne admittas is ferved upon him. The

F. N. B. 32.

Ibid. 37.

X 2 Sid . 94.

y F. N. B. 48.
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patron is therefore left to his quare impedit merely ; which, as

was before obſerved, now lies (fince the ſtatute of Weſtm. 2. )

as well upon a recent ufurpation within fix months paft, as upon

a diſturbance without any ufurpation had.

IN the proceedings upon a quare impedit, the plaintiff muſt

ſet out his title at length, and prove at leaſt one preſentation in

himſelf, his anceſtors, or thoſe under whom he claims ; for he

muſt recover by the ſtrength of his own right, and not by the

weakneſs of the defendant's : and he muſt alfo fhew a diftur

bance before the action brought . Upon this the biſhop and the

clerk ufually diſclaim all title : ſave only, the one as ordinary,

to admit and inftitute ; and the other as prefentee of the patron ;

who is left to defend his own right. And, upon failure of the

plaintiff in making out his own title, the defendant is put upon

the proof of his, in order to obtain judgment for himſelf, if

needful. But if the right be found for the plaintiff, on the trial,

three farther points are alſo to be enquired : 1. If the church be

full ; and, if full, then of whoſe preſentation : for if it be ofthe

defendant's preſentation, then the clerk is removable by writ

brought in due time. 2. Of what value the living is and this

in order to aſſeſs the damages which are directed to be given by

the ſtatute of Weſtm. 2. and, 3. In cafe of plenarty upon a

ufurpation, whether fix calendar months have paſſed between

the avoidance and the time of bringing the action for then it

would not be within the ſtatute, which permits an uſurpation to

be deveſted by a quare impedit, brought infra tempus femeftre. So

that plenarty is ſtill a fufficient bar in an action of quare impedit,

brought above fix months after the vacancy happens ; as it was

univerſally by the common law, however early the action was

commenced .

IF it be found that the plaintiff hath the right, and hath

commenced his action in due time, then he ſhall have judgment

2
Vaugh. 7, 8.

a Hob. 199.

VOL. III.

b
2 Inft. 361 .
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to recover the preſentation ; and, if the church be full by infti

tution of any clerk, to remove him : unleſs it were filled pen

dente lite by lapſe to the ordinary, he not being party to the ſuit ;

in which caſe the plaintiff lofes his preſentation pro hac vice, but

fhall recover two years' full value of the church from the de

fendant the pretended patron, as a fatisfaction for the turn loft

by his diſturbance : or, in caſe of his inſolvency, he ſhall be im

prifoned for two years . But if the church remains ſtill void at

the end of the fuit, then whichever party the preſentation is

found to belong to, whether plaintiff or defendant, ſhall have a

writ directed to the bishop ad admittendum clericum , reciting the

judgment of the court, and ordering him to admit and inſtitute

the clerk of the prevailing party ; and, if upon this order he

does not admit him, the patron may fue the biſhop in a writ of

quare non admifit , and recover ample fatisfaction in damages.

BESIDES thefe poffeffory actions, there may be alſo had

(as hath before been incidentally mentioned) a writ of right of

advowfon, which reſembles other writs of right : the only diſtin

guiſhing advantage now attending it, being, that it is more con

clufive than a quare impedit ; fince to an action of quare impedit a

recovery had in a writ of right may be pleaded in bar.

THERE is no limitation with regard to the time within which

any actions touching advowfons are to be brought ; at leaſt none

later than the times of Richard I and Henry III : for by ſtatute

1 Mar. ft. 2. c. 5. the ſtatute of limitations, 32 Hen. VIII . c. 2.

is declared not to extend to any writ of right of advowſon, quare

impedit, or affife of darrein prefentment, or jus patronatus . And

this upon very good reaſon : becauſe it may very eafily happen that

the title to an advowfon may not come in queftion, nor the right

have opportunity to be tried, within fixty years, which is the

longeſt period of limitation affigned by the ftatute of Henry VIII.

For fir Edward Coke tells us, that there was a parfon of one of

Stat. Weſtm. 2. 13 Edw. I. c . 5.

d F. N. B. 38.

§. 3.
• Ibid. 47.

f.
1 Inft. 115.
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his churches, that had been incumbent there above fifty years ;

nor are inſtances wanting wherein two fucceffive incumbents have

continued for upwards of a hundred years . Had therefore the

laſt of theſe incumbents been the clerk of a ufurper, or had been

prefented by lapfe, it would have been neceffary and unavoid

able for the patron, in caſe of a difpute, to have recurred back

above a century, in order to have fhewn a clear title and ſeifin

by prefentation and admiffion of the prior incumbent. But

though, for theſe reaſons, a limitation is highly improper with

refpect only to the length of time ; yet, as the title of advow

fons is, for want of fome limitation, rendered more precarious

than that of any other hereditament, it might not perhaps be

amifs if a limitation were eſtabliſhed with refpect to the number

of avoidances ; or, rather, if a limitation were compounded ofthe

length of time and the number of avoidances together : for in

ftance, if no feifin were admitted to be alleged in any of theſe

writs of patronage, after fixty years and four avoidances were paſt.

In a writ of quare impedit, which is almoſt the only real ac

tion that remains in common uſe, and alfo in the affife of darrein

prefentment, and writ of right, the patron only, and not the

clerk, is allowed to fue the diſturber. But, by virtue of ſeveral

acts ofparliament", there is one fpecies of preſentations, in which

a remedy, to be ſued in the temporal courts, is put into the hands

of the clerks preſented , as well as of the owners of the advow

fon. I mean the preſentation to fuch benefices, as belong to

roman catholic patrons ; which, according to their feveral coun

ties, are veſted in and fecured to the two univerfities of this king

dom. And particularly by the ftatute of 12 Ann. ft. 2. c. 14. §. 4.

a new method of proceeding is provided ; viz. that, beſides the

writs of quare impedit, which the univerſities as patrons are en

titled to bring, they, or their clerks, may be at liberty to file a

The two laft incumbents ofthe rectory

of Chelsfield cum Farnborough in Kent,

continued 101 years ; of whom the former

was admitted in 1650, the latter in 1700,

and died in 1751 .

Stat. 3 Jac. I. c. 5. 1W. & M. c. 26.

12 Ann . ft. 2. c. 14. 11 Geo. II. c. 17.
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bill in equity againſt any perſon preſenting to fuch livings, and

diſturbing their right of patronage, or his ceftui que truft, or any

other perſon whom they have caufe to fufpect ; in order to com

pel a diſcovery of any ſecret truſts, for the benefit of papiſts, in

evafion of thoſe laws whereby this right of advowſon is veſted

in thoſe learned bodies : and alfo (by the ftatute 11 Geo. II. ) to

compel a diſcovery whether any grant or conveyance, ſaid to be

made of fuch advowson, were made bona fide to a proteftant

purchafer, for the benefit of proteſtants, and for a full confide

ration ; without which requifites every fuch grant or conveyance

of
any advowſon or avoidance is abſolutely null and void. This

is a particular law, and calculated for a particular purpoſe : but

in no inſtance but this does the common law permit the clerk

himſelf to interfere in recovering a preſentation, of which he is

afterwards to have the advantage. For befides that he has (as

was before obferved) no temporal right in him till after inftitution

and induction ; and, as he therefore can ſuffer no wrong, is con

fequently entitled to no remedy ; this exclufion of the clerk from

being plaintiff feems alſo to ariſe from the very great honour and

regard, which the law pays to his facred function. For it looks

upon the cure of fouls as too arduous and important a taſk to be

eagerly fought for by any ferious clergyman ; and therefore will

not permit him to contend openly at law for a charge and truſt,

which it prefumes he undertakes with diffidence.

BUT when the clerk is in full poffeffion of the benefice, the

law gives him the fame poffeffory remedies to recover his glebe,

his rents, his tithes, and other ecclefiaftical dues, by writ of

entry, affife, ejectment, debt, or treſpaſs, (as the cafe may hap

pen) which it furniſhes to the owners of lay property. Yet he

ſhall not have a writ of right, nor ſuch other ſimilar writs as are

grounded upon the mere right ; becauſe he hath not in him the

intire fee and right : but he is intitled to a ſpecial remedy called

a writ ofjuris utrum, which is fometimes ftiled the parfon's writ

iF . N. B. 49..

圈
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of right , being the higheſt writ which he can have . This lies

for a parfon or a prebendary at common law, and for a vicar by

ftatute 14 Edw. III . c. 17. and is in the nature of an affiſe, to en

quire whether the tenements in queſtion are frankalmoign be

longing to the church of the demandant, or elſe the lay fee of

the tenant . And thereby the demandant may recover lands and

tenements belonging to the church, which were aliened by the

predeceffor ; or of which he was diffeiſed ; or which were reco

vered againſt him by verdict, confeffion, or default, without

praying in aid ofthe patron and ordinary ; or on which any per

fon has intruded fince the predeceffor's death " . But fince the re

ftraining ſtatute of 13 Eliz . c. 10. whereby the alienation of the

predeceffor, or a recovery fuffered by him of the lands of the

church, is declared to be abfolutely void, this remedy is of very

little uſe, unleſs where the parfon himſelf has been deforced for

more than twenty years ; for the fucceffor, at any competent time

after his acceffion to the benefice, may enter, or bring an eject

ment.

* Booth. 221 .

I F. N. B. 48.

20
Regiſtr. 32.

a F. N. B. 48 , 49.

• Booth. 221 ,
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CHAPTER THE SEVENTEENTH.

OF INJURIES PROCEEDING FROM, OR AFFECTING,

THE CROWN.

HA

AVING in the nine preceding chapters confidered the in

juries, or private wrongs,

that may
be offered by one fub

ject to another, all of which are redreffed by the command and

authority of the king, fignified by his original writs returnable in

his ſeveral courts of juſtice, which thence derive a juriſdiction of

examining and determining the complaint ; I proceed now to in

quire of the mode of redreffing thoſe injuries to which the crown

itſelf is a party : which injuries are either where the crown is the

aggreffor, and which therefore cannot without a foleciſm admit of

the fame kind of remedy ; or elſe is the ſufferer, and which then

are uſually remedied by peculiar forms of proceſs, appropriated to

the royal prerogative. In treating therefore of thefe, we will

confider first, the manner of redreffing thoſe wrongs or injuries

which a ſubject may ſuffer from the crown, and then of redreffing

thoſe which the crown may receive from a ſubject.

I. THAT the king can do no wrong, is a neceſſary and fun

damental principle of the Engliſh conſtitution : meaning only,

as has formerly been obſerved , that, in the firſt place, whatever

may be amifs in the conduct of public affairs is not chargeable

Book I. ch. 7. pag. 243-246.Bro. Abr. t. petition. 12. t. prerogative. 2.

perfonally
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perfonally on the king ; nor is he, but his minifters, accountable

for it to the people : and, fecondly, that the prerogative of the

crown extends not to do any injury ; for, being created for the

benefit of the people, it cannot be exerted to their prejudice .

Whenever therefore it happens, that, by miſinformation or inad

vertence, the crown hath been induced to invade the private rights

of any of it's fubjects, though no action will lie againſt the ſo

vereign , (for who ſhall command the king ?) yet the law hath

furniſhed the ſubject with a decent and reſpectful mode of re

moving that invaſion, by informing the king of the true ſtate of

the matter in diſpute : and, as it preſumes that to know of an

injury and to redreſs it are infeparable in the royal breaſt, it then

iffues as of courſe, in the king's own name, his orders to his.

judges to do juſtice to the party aggrieved.

THE diſtance between the fovereign and his ſubjects is fuch,

that it rarely can happen, that any perſonal injury can imme

diately and directly proceed from the prince to any private man :

and, as it can ſo ſeldom happen, the law in decency ſuppoſes that

it never will or can happen at all ; becauſe it feels itſelf incapable

of furniſhing any adequate remedy, without infringing the dig

nity and deſtroying the fovereignty of the royal perfon, by fet

ting up fome fuperior power with authority to call him to ac

count. The inconveniency therefore of a miſchief that is barely

poffible, is (as Mr Locke has obferved ) well recompenfed bythe

peace of the public and fecurity of the government, in the per

ſon of the chief magiſtrate being fet out of the reach of coer

ción . But injuries to the rights of property can ſcarcely be com

mitted by the crown without the intervention of it's officers ;

for whom the law in matters of right entertains no reſpect or

delicacy, but furniſhes various methods of detecting the errors

or miſconduct of thoſe agents, by whom the king has been de

ceived, and induced to do a temporary injuſtice..

• Plowd. 487.

&
Jenkins. 78.

• Finch. L. 83.

f on Gov. p. 2. §. 205.

THE
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Bro. Abr. t. prerog. 2.

THE Common law methods of obtaining poffeffion or reſtitu

tion from the crown , of either real or perfonal property, are, 1. By

petition de droit, or petition of right, which is faid to owe it's

original to king Edward the firſt . 2. By monftrans de droit, ma

nifeſtation or plea of right both of which may be preferred or

profecuted either in the chancery or exchequer . The former is

of uſe, where the king is in full poffeffion of the hereditaments

or chattels, and the party ſuggeſts ſuch a right as controverts the

title of the crown, grounded on facts diſcloſed in the petition

itſelf; in which caſe he muſt be careful to ſtate truly the whole

title of the crown, otherwiſe the petition ſhall abate¹ : and then,

upon this anſwer being endorſed or underwritten by the king,

foit droit fait al partie ( let right be done to the party ) a com

miffion fhall iffue to inquire of the truth of this ſuggeſtion * :

after the return of which, the king's attorney is at liberty to

plead in bar ; and the merits fhall be determined upon iffue or

demurrer, as in fuits between fubject and ſubject . Thus, if a

diffeifor of lands, which are holden of the crown, dies feiſed

without any heir, whereby the king is prima facie intitled to the

lands, and the poffeffion is caft on him either by inqueſt of office,

or by act of law without any office found ; now the diffeiſee ſhall

have remedy by petition of right, fuggeſting the title of the

crown, and his own fuperior right before the diffeifin made!. But

where the right of the party, as well as the right of the crown,

appears upon record, there the party ſhall have monftrans de droit,

which is putting in a claim of right grounded on facts already

acknowleged and eſtabliſhed, and praying the judgment of the

court, whether upon thoſe facts the king or the ſubject hath the

right. As if, in the cafe before fuppofed, the whole ſpecial mat

ter is found by an inqueft of office, (as well the diffeifin, as the

dying without any heir ) the party grieved fhall have monftrans de

droit at the common law". But as this feldom happens, and

error. 8.

Skin . 609 .

* Finch. L. 256.

Fitzh. Abr. t. i State Tr. vii. 134.

* Skin . 608. Raft . Entr. 461 .

1 Bro. Abr. t. petition. 20. 4 Rep . 58.

m 4 Rep. 55. the
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the remedy by petition was extremely tedious and expenfive, that

by monftrans was much enlarged and rendered almoft univerfal by

ſeveral ſtatutes, particularly 36 Edw. III. c. 13. and 2 & 3 Edw.VI.

c. 8. which alſo allow inquifitions of office to be traverſed or

denied, wherever the right of a fubject is concerned, except in

a very few caſes ". Theſe proceedings are had in the petty bag

office in the court of chancery : and, if upon either of them the

right be determined against the crown, the judgment is, quod

manus domini regis amoveantur et poffeffio reftituatur petenti, falvo

jure domini regis ° ; which laft clauſe is always added to judgments

againſt the king , to whom no laches is ever imputed, and whofe

right is never defeated by any limitation or length of time. And

by fuchjudgment the crown is inftantly out of poffeffion¹ ; fo that

there needs not the indecent interpofition of his own officers to

transfer the feifin from the king to the party aggrieved.

II. THE methods of redreffing ſuch injuries as the crown

may receive from a ſubject, are,

1. By fuch ufual common law actions, as are confiftent with

the royal prerogative and dignity. As therefore the king, by rea

fon of his legal ubiquity, cannot be diffeifed or difpoffeffed ofany

real property which is once veſted in him, he can maintain no

action which ſuppoſes a difpoffeffion of the plaintiff ; ſuch as an

affife or an ejectment' : buthe may bring a quare impedit ', which

always fuppofes the complainant to be feifed or poffeffed of the

advowſon : and he may profecute this writ, as well as every

other, as well in the king's bench as the common pleas, or in

whatever court he pleaſes. So too he may bring an action of

treſpaſs for taking away his goods ; but not for breaking his cloſe,

or any other injury done upon his foil or poffeffion . It would

be equally tedious and difficult, to run through every minute

n Skin. 608.

2 Inft. 695. Raft. Entr. 463.

Finch. L. 460.

Ibid. 459.

VOL. III.

Bro. Abr. t. prerogative. 89.

SF. N. B. 32.

• Bro. Abr. 1. prerog. 130. F. N..

li

B. go.
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diſtinction that might be gleaned from our antient books with

regard to this matter ; nor is it in any degree neceffary, as much

eafier and more effectual remedies are uſually obtained by fuch

prerogative modes of procefs, as are peculiarly confined to the

crown .

2. SUCH is that of inquifition or inquest of office : which is an

enquiry made by the king's officer, his ſheriff, coroner, or eſ

cheator, virtute offici, or by writ to them ſent for that purpoſe,

or by commiffioners fpecially appointed, concerning any matter

that intitles the king to the poffeffion of lands or tenements,

goods or chattels ". This is done by a jury of no determinate

number ; being either twelve, or lefs, or more. As, to enquire,

whether the king's tenant for life died ſeiſed, whereby the re

verfion accrues to the king : whether A, who held immediately

of the crown, died without heirs ; in which caſe the lands belong

to the king by efcheat : whether B be attainted of treaſon ;

whereby his eſtate is forfeited to the crown : whether C who

has purchaſed lands be an alien ; which is another cauſe offor

feiture : whether D be an idiot a nativitate ; and therefore, to

gether with his lands, appertains to the cuftody of the king :

and other queſtions of like import, concerning both the circum

ftances of the tenant, and the value or identity of the lands.

Theſe inquefts of office were more frequently in practice than at

prefent, during the continuance of the military tenures amongſt

us : when, upon the death of every one of the king's tenants,

an inqueſt of office was held, called an inquifitio poft mortem, to

enquire of what lands he died feifed , who was his heir, and of

what age, in order to intitle the king to his marriage, wardſhip,

relief, primer-feifin, or other advantages, as the circumſtances of

the cafe might turn out, To fuperintend and regulate theſe en

quiries the court of wards and liveries was inftituted by ſtatute

32 Hen. VIII . c . 46. which was aboliſhed at the reſtoration of

king Charles the fecond, together with the oppreffive tenures

upon which it was founded.

Finch. L. 323, 4, 5.

WITH
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WITH regard to other matters, the inquefts of office ſtill re

main in force, and are taken upon proper occafions ; being ex

tended not only to lands, but alſo to goods and chattels perſonal,

as in the caſe of wreck, treaſure-trove, and the like ; and eſpe

cially as to forfeitures for offences. For every jury which

tries a man for treaſon or felony, every coroner's inqueſt that fits

upon a felo de fe, or one killed by chancemedley, is, not only

with regard to chattels, but alſo as to real intereſts, in all re

ſpects an inqueft of office and if they find the treafon or felo

ny, or even the flight of the party accuſed (though innocent) the

king is thereupon, by virtue of this office found, intitled to have

his forfeitures ; and alfo in the cafe of chancemedley, he or his

grantees are entitled to fuch things, by way of deodand, as have

moved to the death of the party.

THESE inquefts of office were deviſed by law, as an authentic

means to give the king his right by folemn matter of record ;

without which he in general can neither take, nor part from, any

thing". For it is a part ofthe liberties of England, and greatly for

the ſafety of the ſubject, that the king may not enter upon or ſeiſe

any man's poffeffions upon bare furmiſes without the intervention

of a jury *. It is however particularly enacted by the ſtatute

33 Hen.VIII. c. 20. that, in caſe of attainder for high treaſon,

the king ſhall have the forfeiture inſtantly, without any inquifi

tion of office. And, as the king hath no title at all to any pro

perty of this fort before office found, therefore by the ſtatute

18 Hen.VI . c . 6. it was enacted, that all letters patent or grants

of lands and tenements before office found, or returned into the

exchequer, ſhall be void . And, by the bill of rights at the re

volution, I W. & M. ft. 2. c. 2. it is declared, that all grants

and promiſes of fines and forfeitures of particular perſons before

conviction (which is here the inqueft of office ) are illegal and

void ; which indeed was the law of the land in the reign of

Edward the third".

w Finch. L. 82.

× Gilb. hift. exch. 132. Hob. 347

y 2 Inft. 48.

Ii 2 WITH •
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WITH regard to real property, if an office be found for the

king, it puts him in immediate poffeffion, without the trouble of

a formal entry, provided a fubject in the like cafe would have

had a right to enter ; and the king ſhall receive all the mefne or

intermediate profits from the time that his title accrued . As

on the other hand, by the articuli fuper cartas³, if the king's

eſcheator or ſheriff ſeiſe lands into the king's hand without cauſe,

upon taking them out of the king's hand again, the party ſhall

have the meſne profits reftored to him.

2

In order to avoid the poffeffion of the crown, acquired by the

finding of ſuch office, the ſubject may not only have his petition

of right, which diſclofes new facts not found by the office, and

his monftrans de droit, which relies on the facts as found ; but

alfo he may (for the moſt part) traverſe or deny the matter of

fact itſelf, and put it in a courſe oftrial by the common law pro

cefs of the court of chancery : yet ftill, in fome fpecial cafes,

he hath no remedy left but a mere petition of right . Thefe

traverſes, as well as the monftrans de droit, were greatly enlarged

and regulated for the benefit of the ſubject, by the ſtatutes be

fore-mentioned, and others . And in the traverſes thus given

by ſtatute, which came in the place of the old petition of right,

the party traverfing is confidered as the plaintiff " ; and muſt there

fore make out his own title, as well as impeach that of the crown,

and then ſhall have judgment quod manus domini regis amovean

tur, &c.

z . Finch. L. 325 , 326.

a 28Edw. 1. ft. 3. c.19.

Finch. L. 324.

3. WHERE the crown hath unadvifedly granted any thing

by letters patent, which ought not to be granted , or where the

patentee hath done an act that amounts to a forfeiture of the}

Stat. 34 Edw. III . c. 13. 36 Edw. III.

c. 13. 2 & 3 Edw . VI. c. 8.

Law of nifi prius. 202.

• See book II. ch. 21.

grant ,
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grant , the remedy to repeal the patent is by writ of fcire facias.

in chancery . This may be brought either on the part of the

king, in order to reſume the thing granted ; or, if the grant be

injurious to a ſubject, the king is bound of right to permit him

(upon his petition) to uſe his royal name for repealing the patent

in a fcire facias . And fo alfo, if, upon office untruly found for

the king, he grants the land over to another, he who is grieved

thereby, and traverses the office itſelf, is intitled before iffue

joined to a feire facias against the patentee, in order to avoid the

granti .

k

4. AN information on behalf of the crown, filed in the ex

chequer by the king's attorney general, is a method of fuit for

recovering money or other chattels, or for obtaining fatisfaction

in damages for any perfonal wrong committed in the lands or

other poffeffions of the crown. It differs from an information

filed in the court of king's bench, of which we fhall treat in the

next book ; in that this is inftituted to redress a private wrong,

by which the property of the crown is affected, that is calcula

ted to puniſh ſome public wrong, or heinous mifdemeſnor in the

defendant. It is grounded on no writ under feal, but merely on

the intimation of the king's officer the attorney general, who

gives the court to underſtand and be informed of" the matter

in queſtion ; upon which the party is put to anſwer, and trial

is had, as in fuits between ſubject and ſubject. The moſt uſual

informations are thofe of intrufion and debt : intrufion, for any

trefpafs committed on the lands of the crown ' , as by entering

thereon without title, holding over after a leafe is determined,

taking the profits, cutting down timber, or the like ; and debt,

upon any contract for monies due to the king, or for any forfei

ture due to the crown upon the breach of a penal ſtatute. This

is moſt commonly uſed to recover forfeitures occafioned by tranf

greffing thofe laws, which are enacted for the eſtabliſhment and

66

f Dyer. 198.

8
Lev. 220. 4 Inft. 88.3

2 Ventr. 344.

Bro. Abr. t. fcire facias. 69. 185.

* Moor. 375.

1 Cro. Jac. 212. 1 Leon. 48. Savil. 49.

fupport
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ſupport of the revenue : others, which regard mere matters of

police and public convenience, being uſually left to be inforced

bycommon informers, in the qui tam informations or actions,

of which we have formerly ſpoken m But after the attorney

general has informed upon the breach of a penal law, no other

information can be received ". There is alfo an information in

rem, when any goods are ſuppoſed to become the property of the

crown, and no man appears to claim them, or to diſpute the

title of the king. As antiently in the caſe of treaſure-trove,

wrecks, waifs, and eſtrays, ſeiſed by the king's officer for his uſe.

Upon ſuch ſeiſure an information was uſually filed in the king's

exchequer, and thereupon a proclamation was made for the

owner (if any) to come in and claim the effects ; and at the fame

time there iſſued a commiffion of appraiſement to value the goods

in the officer's hands : after the return of which, and a ſecond

proclamation had, if no claimant appeared, the goods were ſup

pofed derelict, and condemned to the uſe of the crown ° . And

when, in later times, forfeitures of the goods themſelves, as

well as perſonal penalties on the parties, were inflicted by act

of parliament for tranfgreffions againſt the laws of the cuftoms

and exciſe, the ſame proceſs was adopted in order to ſecure ſuch

forfeited goods for the public uſe, though the offender himſelf

had eſcaped the reach of juſtice.

5. A WRIT of quo warranto is in the nature of a writ of

right for the king, againſt him who claims or ufurps any office,

franchiſe, or liberty, to inquire by what authority he ſupports

his claim, in order to determine the right ". It lies alſo in caſe

of non-uſer or long neglect of a franchiſe, or miſ-uſer or abuſe

of it ; being a writ commanding the defendant to ſhew by what

warrant he exerciſes ſuch a franchiſe, having never had any grant

of it, or having forfeited it by neglect or abuſe. This was ori

ginally returnable before the king's juſtices at Weſtminſter¹; but

m See pag. 160.

A Hardr. 201 .

• Gilb. hist. of exch. ch. 13.

Finch. L. 322. 2 Inft. 282 .

↑ Old Nat, Brev. fol. 107. edit. 1534

after
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afterwards only before the juſtices in eyre, by virtue of the ſta

tutes of quo warranto, 6 Edw. I. c. 1. and 18 Edw. I. ft. 2. '

but fince thofe juftices have given place to the king's temporary

commiffioners of affife, the judges on the feveral circuits, this

branch of the ftatutes hath loft it's effect ' ; and writs of quo

warranto (if brought at all) muft now be profecuted and deter

mined before the king's juſtices at Weſtminſter. And in cafe of

judgment for the defendant, he fhall have an allowance of his

franchiſe ; but in caſe of judgment for the king, for that the

party is intitled to no fuch franchiſe, or hath diſuſed or abuſed

it, the franchiſe is either feifed into the king's hands, to be granted

out again to whomever he ſhall pleaſe ; or, if it be not ſuch a

franchiſe as may fubfift in the hands of the crown, there is

merely judgment of oufter, to turn out the party who ufurped it'.

THE judgment on a writ of quo warranto ( being in the na

ture of a writ of right ) is final and conclufive even againſt the

crown ". Which, together with the length of it's proceſs, probably

occafioned that difufe into which it is now fallen, and introduced

a more modern method of profecution, by information filed in

the court of king's bench by the attorney general, in the nature

of a writ of quo warranto ; wherein the proceſs is ſpeedier, and

the judgment not quite fo decifive . This is properly a criminal

method of proſecution, as well to puniſh the ufurper by a fine

for the ufurpation of the franchife, as to ouft him, or ſeiſe it

for the crown : but hath long been applied to the mere purpoſes

of trying the civil right, feifing the franchiſe, or oufting the

wrongful poffeffor ; the fine being nominal only.

DURING the violent proceedings that took place in the latter

end of the reign of king Charles the ſecond, it was among other

things thought expedient to new-model moſt of the corporation

towns in the kingdom ; for which purpoſe many of thoſe bodies

7
2 Inft . 498. Raft. Entr. 540.

2 Inft.
498.

2

Cro. Jac. 259. 1 Show. 280.

U
1 Sid. 86. 2 Show. 47. 12 Mod . 225.

were
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were perfuaded to ſurrender their charters, and informations in

the nature of quo warranto were brought against others, upon a

fuppofed, or frequently a real, forfeiture of their franchiſes by

neglect or abuſe of them. And the confequence was, that the

liberties of most of them were ſeiſed into the hands of the king,

who granted them freſh charters with fuch alterations as were

thought expedient ; and during their ftate of anarchy the crown

named all their magiſtrates. This exertion of power, though

perhaps in fummo jure it was for the moſt part ſtrictly legal, gave

a great and juſt alarm ; the new-modelling of all corporations

being a very large ftride towards eſtabliſhing arbitrary power :

and therefore it was thought neceffary at the revolution to bridle

this branch of the prerogative, at leaſt ſo far as regarded the

metropolis, by ſtatute 2 W. & M. c. 8. which enacts, that the

franchiſes of the city of London fhall never be forfeited again

for any caufe whatſoever.

THIS proceeding is however now applied to the decifion of

corporation diſputes between party and
party, without any inter

vention of the prerogative, by virtue of the ſtatute 9 Ann. c. 20.

which permits an information in nature of quo warranto to be

brought with leave of the court, at the relation of any perfon

defiring to profecute the fame, (who is then ftiled the relator)

againſt any perſon ufurping, intruding into, or unlawfully hold

ing any franchiſe or office in any city, borough, or town corpo

rate ; provides for it's ſpeedy determination ; and directs that, if

the defendant be convicted, judgment of oufter as well as a fine

may be given againſt him, and that the relator fhall pay or re

ceive coſts according to the event of the ſuit.

6. THE writ of mandamus " is alſo made by the ſame ſtatute

9 Ann. c. 20. a moſt full and effectual remedy, in the firſt place

for refuſal of admiffion where a perfon is intitled to an office or

place in any fuch corporation ; and, fecondly, for wrongful re

moval, when a perfon is legally poffeffed . Thefe are injuries,

w See pag. 110.

for
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for which though redreſs for the party intereſted may be had by

affife, or other means, yet as the franchiſes concern the public, and

may affect the adminiſtration ofjuſtice, this prerogative writ alſo

iffues from the court of king's bench, commanding, upon good

cauſe ſhewn to the court, the party complaining to be admitted

or reſtored to his office. And the ftatute requires, that a return

be immediately made to the firſt writ of mandamus ; which re

turn may be pleaded to or traverſed by the profecutor, and his

antagoniſt may reply, take iffue, or demur, and the fame pro

ceedings may be had as if an action on the caſe had been brought

for making a falfe return ; and, after judgment obtained for the

profecutor, he ſhall have a peremptory writ of mandamus to com

pel his admiffion or reftitution ; which latter ( in caſe of an ac

tion) is effected by a writ of reſtitution * . So that now the writ

of mandamus, in cafes within this ftatute, is in the nature of an

action, and a writ of error may be had thereon .

THIS writ of mandamus may alſo be iffued, in purſuance of

the ſtatute II Geo . I. c. 4. in cafe within the regular time no

election ſhall be made of the mayor or other chief officer of any

city, borough, or town corporate, or (being made) it ſhall after

wards become void ; to require the electors to proceed to election,

and proper courts to be held for admitting and ſwearing in the

magiſtrates ſo reſpectively chofen .

We have now gone through the whole circle of civil injuries,

and the redreſs which the laws of England have anxiously pro

vided for each. In which the ſtudent cannot but obſerve, that

the main difficulty which attends their difcuffion ariſes from

their great variety, which is apt at our firſt acquaintance to breed

a confufion of ideas, and a kind of diftraction in the memory :

a difficulty not a little increaſed by the very immethodical ar

rangement, too juftly complained of in our antient writers ;

but which will infenfibly wear away when they come to be re

x 11 Rep. 79.

VOL. III.

y IP. Wms, 351.

K k confidered,
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confidered, and we are a little familiarized to thofe terms of art

in which the language of our anceſtors has obfcured them.

Terms of art there will unavoidably be in all ſciences ; the eaſy

conception and thorough comprehenfion of which must de

pend upon frequent ufe : and the more fubdivided any branch of

fcience is, the more terms muſt be uſed to exprefs the nature of

theſe ſeveral ſubdiviſions, and mark out with fufficient preciſion

the ideas they are meant to convey. This difficulty therefore,

however great it may appear at firſt view, will ſhrink to nothing

upon a nearer approach ; and be rather advantageous than of any

differvice, by imprinting a clear and diftinct notion of the nature

of theſe ſeveral remedies. And, fuch as it is, it ariſes princi

pally from the excellence of our English laws ; which adapt their

redreſs exactly to the circumftances of the injury, and do not

furniſh one and the fame action for different wrongs, which are

impoffible to be brought within one and the fame deſcription :

whereby every man knows what fatisfaction he is entitled to ex

pect from the courts of juſtice, and as little as poffible is left in

the breast of the judges, whom the law appoints to adminiſter,

and not to preſcribe the remedy. And I may venture to affirm,

that there is hardly a poffible injury, that can be offered either to

the perfon or property of another, for which the party injured

may not find a remedial writ, conceived in fuch terms as are pro

perly adapted to his own particular grievance.

IN the feveral perfonal actions which we have curforily ex

plained, as debt, trefpafs, detinue, action on the cafe, and the

like, it is eaſy to obferve how plain, perfpicuous, and fimple the

remedy is, as chalked out by the antient common law. In real

actions for the recovery of landed and other permanent property,

as the right is more intricate, the feodal or rather Norman re

medy by real actions is fomewhat more complex and difficult,

and attended with fome delays. And fince, in order to obviate

thoſe difficulties, and retrench thoſe delays, we have permitted

the rights of real property to be drawn into queftion in mixed

or perfonal fuits, we are (it muſt be owned) obliged to have re

courfe
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courſe to ſuch arbitrary fictions and expedients, that unleſs we

had developed their principles, and traced out their progreſs

and hiſtory, our preſent fyftem of remedial jurifprudence ( in

refpect of landed property ) would appear the most intricate

and unnatural, that ever was adopted by a free and enlightened

people.

BUT this intricacy of our legal proceſs will be found, when

attentively confidered, to be one of thofe troubleſome, but not

dangerous, evils which have their root in the frame of our confti

tution, and which therefore can never be cured, without hazard

ing every thing that is dear to us. In abfolute governments, when

new arrangements of property and a gradual change of manners

have deſtroyed the original ideas, on which the laws were deviſed

and eſtabliſhed, the prince by his edict may promulge a new

code, more fuited to the preſent emergencies. But when laws

are to be framed by popular affemblies, even of the reprefenta

tive kind, it is too Herculean a taſk to begin the work of legif-̀

lation afreſh, and extract a new ſyſtem from the diſcordant opi

nions of more than five hundred counſellors. A fingle legiſlator

or an enterprizing fovereign, a Solon or Lycurgus, a Juſtinian or

a Frederick, may at any time form a concife, and perhaps an

uniform, plan of juſtice ; and evil betide that prefumptuous fub

ject who queſtions it's wiſdom or utility. But who, that is ac

quainted with the difficulty of new-modelling any branch of our

ſtatute laws (though relating but to roads or to pariſh-ſettlements)

will conceive it ever feaſible to alter any fundamental point of the

common law, with all it's appendages and confequents , and ſet

up another rule in it's ftead ? When therefore, by the gradual in

fluence of foreign trade and domeſtic tranquillity, the ſpirit of our

military tenures began to decay, and at length the whole ſtruc

ture was removed, the judges quickly perceived that the forms

and delays of the old feodal actions, (guarded with their ſeveral

outworks of effoins, vouchers, aid-prayers, and a hundred other

formidable intrenchments ) were ill fuited to that more fimple

and commercial mode of property which fucceeded the former,

Kk 2 and
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and required a more ſpeedy decifion of right, to facilitate ex

change and alienation . Yet they wifely avoided foliciting any

great legiflative revolution in the old eſtabliſhed forms, which

might have been productive of conſequences more numerous and

extenſive than the moſt penetrating genius could foreſee ; but left

them as they were, to languish in obfcurity and oblivion, and en

deavoured by a ſeries of minute contrivances to accommodate fuch

perfonal actions, as were then in uſe, to all the moſt uſeful purpo

ſes of remedial juſtice : and where, through the dread of inno

vation, they heſitated at going ſo far as perhaps their good ſenſe

would have prompted them, they left an opening for the more

liberal and enterprizing judges, who have ſate in our courts of

equity, to fhew them their error by ſupplying the omiffions of

the courts of law. And, fince the new expedients have been

refined by the practice of more than a century, and are fufficiently

known and underſtood, they in general anſwer the purpoſe of

doing ſpeedy and ſubſtantial juſtice, much better than could now

be effected by any great fundamental alterations. The only dif

ficulty that attends them arifes from their fictions and circuities,

but, when once we have diſcovered the proper clew, that laby

rinth is eaſily pervaded . We inherit an old Gothic caſtle, erected ,

in the days of chivalry, but fitted up for a modern inhabitant.

The moated ramparts, the embattled towers, and the trophied

halls, are magnificent and venerable, but uſeleſs . The inferior

apartments, now converted into rooms of convenience, are chear

ful and commodious, though their approaches are winding and

difficult.

In this part of our difquifitions I however thought it my duty

to unfold, as far as intelligibly I could, the nature of theſe real

actions, as well as of perfonal remedies. And this not only be

cauſe they are ſtill in force, ftill the law of the land, though

obfolete and diſuſed ; and may perhaps, in their turn, be here

after with ſome neceffary corrections called out again into com

mon ufe ; but alſo becauſe, as a fenfible writer has well obferved ,

Hawk. Abr. Co. Litt . pref.

" whoever
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" whoever confiders how great a coherence there is between the

"ſeveral parts of the law, and how much the reaſon of one

" cafe opens and depends upon that of another, will I preſume

"be far from thinking any of the old learning uſeleſs, which

"will fo much conduce to the perfect underſtanding of the mo

"dern." And befides I fhould have done great injuftice to the

founders of our legal conſtitution , had I led the ſtudent to ima

gine, that the remedial inftruments of our law were originally

contrived in fo complicated a form, as we now preſent them to

his view had I, for inſtance, intirely paffed over the direct and

obvious remedies by affifes and writs of entry, and only laid be

fore him the modern method of profecuting a writ of ejectment.

:
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CHAPTER THE EIGHTEENTH.

OF THE PURSUIT OF REMEDIES BY ACTION ;

AND, FIRST , OF THE ORIGINAL WRIT.

HAVE

AVING, under the head of redress by fuit in courts, pointed

out in the preceding pages, in the firſt place, the nature

and feveral species of courts of juſtice, wherein remedies are ad

miniftred for all forts of private wrongs ; and, in the fecond

place, fhewn to which of theſe courts in particular application

must be made for redrefs, according to the diſtinction of inju

ries, or, in other words, what wrongs are cognizable by one court,

and what by another ; I proceeded, under the title of injuries

cognizable by the courts of common law, to define and explain the

ſpecifical remedies by action, provided for every poffible degree

of wrong or injury ; as well fuch remedies as are dormant and

out of uſe, as thofe which are in every day's practice, appre

hending that the reafon of the one could never be clearly com

prehended, without fome acquaintance with the other and, I

am now, in the laſt place, to examine the manner in which theſe

feveral remedies are pursued and applied, by action in the courts

of common law ; to which I ſhall afterwards fubjoin a brief ac

count of the proceedings in courts of equity.

IN
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IN treating of remedies by action at common law, I fhall

confine myſelf to the modern method of practice in our courts of

judicature. For, though I thought it neceffary to throw out a

few obfervations on the nature of real actions, however at pre

fent difufed, in order to demonftrate the coherence and unifor

mity of our legal conftitution, and that there was no injury ſo

obftinate and inveterate, but which might in the end be eradi

cated by fome or other of thoſe remedial writs ; yet it would be

too irkſome a taſk to perplex both my readers and myſelf with

explaining all the rules of proceeding in theſe obſolete actions ;

which are frequently mere pofitive eſtabliſhments, the forma et

figura judicii, and conduce very little to illuftrate the reaſon and

fundamental grounds of the law. Wherever I apprehend they

may at all conduce to this end, I fhall endeavour to hint at them

incidentally.

WHAT therefore the ftudent may expect in this and the fuc

ceeding chapters, is an account of the method of proceeding in

and profecuting a fuit upon any of the perfonal writs we have

before fpoken of, in the court of common pleas at Weſtminſter ;

that being the court originally conſtituted for the proſecution of

all civil actions. It is true that the courts of king's bench and

exchequer, in order, without intrenching upon antient forms, to

extend their remedial influence to the neceffities of modern times,,

have now obtained a concurrent jurifdiction and cognizance of

civil fuits : but, as caufes are therein conducted by much the

fame advocates and attorneys, and the ſeveral courts and their

judges have an entire communication with each other, the me

thods and forms of proceeding are in all material reſpects the

fame in all of them. So that, in giving an abſtract or hiſtory *

of the progreſs of a fuit through the court of common pleas, we

In deducing this hiftory the ftudent

must not expect authorities to be conftantly

cited ; as practical knowlege is not fo much

to be learned from any books of law, as

from experience and attendance on the.

courts . The compiler must therefore be

frequently obliged to rely upon his own.

obfervations ; which in general he hath been

ftudious:
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ſhall at the fame time give a general account of the proceedings

of the other two courts ; taking notice however of any confider

able difference in the local practice of each. And the fame ab

ſtract will moreover afford us ſome general idea of the conduct

of a cauſe in the inferior courts of common law, thofe in cities

and boroughs, or in the court-baron, or hundred, or county court :

all which conform (as near as may be) to the example of the

fuperior tribunals , to which their cauſes may probably be, in

ſome ſtage or other, removed .

THE moſt natural and perfpicuous way of confidering the ſub

ject before us, will be (I apprehend) to purſue it in the order and

method wherein the proceedings themſelves follow each other ;

rather than to diſtract and fubdivide it by any more logical ana

lyfis . The general therefore and orderly parts of a ſuit are theſe;

1. The original writ : 2. The proceſs : 3. The pleadings : 4. The

iffue or demurrer 5. The trial : 6. The judgment, and it's

incidents 7. The proceedings in nature of appeals : 8. The
:

execution .

FIRST, then, of the original, or original writ ; which is the

beginning or foundation of the fuit. When a perſon hath recei

ved an injury, and thinks it worth his while to demand a fatis

faction for it, he is to confider with himſelf, or take advice, what

redreſs the law has given for that injury ; and thereupon is to

ftudious to avoid, where thofe of any other

might be had. To accompany and illuftrate

thefe remarks, fuch gentlemen as are de

figned for the profeffion will find it necef

fary to peruſe the books of entries, antient

and modern ; which are tranfcripts of pro

ceedings that have been had in fome par

ticular actions . A book or two of techni

cal learning will alſo be found very conve

nient ; from which a man of a liberal edu

cation and tolerable underſtanding may

glean pro re nata as much as is fufficient for

his purpoſe. Theſe books ofpractice, as they

are called, are all pretty much on a level, in

point of compofition and folid inftruction ;

fo that that which bears the lateſt edition

is ufually the beft. But Gilbert's hiftory and

practice of the court of common pleas is a book

of a very different ſtamp : and though (like

the reft of his pofthumous works) it has fuf

fered moft grofsly by ignorant or careleſs

tranſcribers, yet it has traced out the reaſon

of many parts of our modern practice, from

the feodal inftitutions and the primitive con

ftruction of our courts, in a moſt clear and

ingenious manner.

make
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make application or fuit to the crown, the fountain of all juf- `

tice, for that particular ſpecific remedy which he is determined

or adviſed to purſue. As, for money due on bond, an action of

debt ; for goods detained without force, an action of detinue or

trover ; or, if taken with force, an action of treſpaſs vi et armis ;

or, to try the title of lands, a writ of entry or action of treſpaſs

in ejectment ; or, for any confequential injury received, a ſpecial

action on the cafe. To this end he is to fue out, or purchaſe by

paying the ſtated fees, an original or original writ, from the court

of chancery, which is the officina juftitiae, the ſhop or mint of

juſtice, wherein all the king's writs are framed. It is a manda

tory letter from the king in parchment, fealed with his great

ſeal ', and directed to the ſheriff of the county wherein the in

jury is committed or ſuppoſed ſo to be, requiring him to com

mand the wrongdoer or party accuſed, either to do juſtice to the

complainant, or elfe to appear in court, and anſwer the accufa

tion againſt him. Whatever the ſheriff does in purſuance of this

writ, he muſt return or certify to the court of common pleas,

together with the writ itſelf : which is the foundation of the

juriſdiction of that court, being the king's warrant for the judges

to proceed to the determination of the cauſe. For it was a maxim

introduced by the Normans, that there ſhould be no proceedings

in common pleas before the king's juftices without his original

writ ; becauſe they held it unfit that thofe juftices, being only

the ſubſtitutes of the crown, fhould take cognizance of any thing

but what was thus expreffly referred to their judgment . How

ever, in ſmall actions, below the value of forty fhillings, which

are brought in the court-baron or county court, no royal writ

is neceffary : but the foundation of fuch fuits continues to be (as

in the times of the Saxons) not by original writ, but by plaint ;

that is, by a private memorial tendered in open court to the judge,

wherein the party injured ſets forth his cauſe of action , and the

judge is bound of common right to adminiſter juſtice therein ,

without any ſpecial mandate from the king. Now indeed even

d Mirr. c . 2. §. 3.

LI

Finch. L. 237.

< Flet. 1. 2. c. 34.

VOL. III . the
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the royal writs are held to be demandable of common right, on

paying the uſual fees : for any delay in the granting them, or

fetting an unuſual or exorbitant price upon them, would be a

breach of magna carta, c. 29. " nulli vendemus, nulli negabimus,

" aut differemus juftitiam vel rectum."

ORIGINAL Writs are either optional or peremptory ; or, in

the language of our law, they are either a praecipe, or a fi te fem

cerit fecurum . The praecipe is in the alternative, commanding

the defendant to do the thing required, or ſhew the reaſon where

fore he hath not done it . The ufe of this writ is where fome

thing certain is demanded by the plaintiff, which is in the power

of the defendant himself to perform ; as, to reſtore the poffef

fion of land, to pay a certain liquidated debt, to perform a fpe

cific covenant, to render an account, and the like : in all which

cafes the writ is drawn up in the form of a praecipe or command,

to do thus or fhew cauſe to the contrary ; giving the defendant

his choice, to redreſs the injury or ftand the fuit. The other

fpecies of original writs is called a fi fecerit te fecurum, fromthe

words of the writ, which directs the fheriff to cauſe the defen

ant to appear in court, without any option given him, provided

the plaintiff gives the ſheriff ſecurity effectually to proſecute his

claim . This writ is in ufe, where nothing is fpecifically de

manded, but only a fatisfaction in general ; to obtain which and

minifter complete redreſs, the intervention of fome judicature is

neceffary. Such are writs of trefpafs, or on the caſe, wherein

no debt or other specific thing is fued for in certain, but only

damages to be affeffed by a jury. For this end the defendant is

immediately called upon to appear in court, provided the plain

tiff gives good fecurity of profecuting his claim. Both ſpecies

of writs are tefte'd, or witneffed , in the king's own name ;
" wit

"neſs ourſelf at Weſtminſter," or wherever the chancery may

be held .

e Finch L. 257.

f Append. No. III. § . 1 .

& Append. No. II. §. 1 .

THE
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THE ſecurity here ſpoken of, to be given by the plaintiff for

profecuting his claim, is common to both writs, though it gives

denomination only to the latter. The whole of it is at prefent

become a mere matter of form ; and John Doe and Richard Roe

are always returned as the ſtanding pledges for this purpoſe. The

antient uſe of them was to anſwer for the plaintiff; who in cafe

he brought an action without cauſe, or failed in the proſecution

of it when brought, was liable to an amercement from the crown

for raiſing a falſe accuſation ; and ſo the form of the judgment

ftill is . In like manner as by the Gothic conſtitutions no per

fon was permitted to lay a complaint againſt another, " nifi fub

fcriptura aut fpecificatione trium teftium, quod a&tionem vellet per

"fequi :" and, as by the laws of Sancho I, king of Portugal,

damages were given againſt a plaintiff who profecuted a ground

lefs action *.

66

THE day, on which the defendant is ordered to appear in

court, and on which the ſheriff is to bring in the writ and report

how far he has obeyed it, is called the return of the writ ; it

being then returned by him to the kings juſtices at Weſtminſter.

And it is always made returnable at the diſtance of at leaſt fifteen

days from the date or tefte, that the defendant may have time to

come up to Weſtminſter, even from the moſt remote parts of the

kingdom ; and uponfome day in one of the four terms, in which

the court fits for the diſpatch of buſineſs.

THESE terms are fuppofed by Mr Selden ' to have been in

ftituted by William the conqueror : but fir Henry Spelman hath

clearly and learnedly fhewn, that they were gradually formed

from the canonical conftitutions of the church ; being indeed no

other than thofe leifure feafons of the year, which were not oc

cupied by the great feſtivals or faſts, or which were not liable to

the general avocations of rural buſineſs . Throughout all chriſ

h Finch. L.
189.252.

Stiernh. de jure Gothor. 1. 3. c.7.

k Mod. Un. Hift. xxii. 45.

1

Jan. Angl. 1. 2. §.9.

L12 tendom ,
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tendom, in very early times, the whole year was one continual

term for hearing and deciding caufes . For the chriſtian magiſ

trates, to diſtinguiſh themſelves from the heathens, who were

extremely fuperftitious in the obſervation of their dies fafti et ne

fafti, went into a contrary extreme, and adminiftred juſtice up

on all days alike. Till at length the church interpofed and ex

empted certain holy feaſons from being profaned by the tumult

of forenfic litigations . As, particularly, the time of advent and

chriſtmas, which gave rife to the winter vacation ; the time of

lent and eafter, which created that in the ſpring ; the time of

pentecoft, which produced the third ; and the long vacation ,

between midfummer and michaelmas, which was allowed for

the hay time and harveſt . All fundays alſo, and ſome peculiar feſ

tivals, as the days of the purification, afcenfion , and fome others,

were included in the fame prohibition ; which was eſtabliſhed

by a canon of the church, A. D. 517. and was fortified by an

imperial conſtitution of the younger Theodofius, comprized in

the Theodofian code ".

AFTERWARDS, when our own legal conſtitution came to be

fettled, the commencement and duration of our law terms were

appointed with an eye to thoſe canonical prohibitions ; and it was

ordered by the laws of king Edward the confeffor ", that from

advent to the octave of the epiphany, from feptuagefima to the

octave of eafter, from the afcenfion to the octave of pentecoſt,

and from three in the afternoon of all faturdays till monday

morning, the peace of God and of holy church ſhall be kept

throughout all the kingdom. And fo extravagant was afterwards

the regard that was paid to theſe holy times, that though the

author of the mirror mentions only one vacation of any confi

derable length, containing the months of Auguſt and Septem

ber, yet Britton is expreſs , that inthe reign of king Edward the

first no fecular plea could be held, nor any man fworn on the

O

Spelman of the terms.

c. 3. detemporibus et diebus pacis.

O

c. 3. §. 8.

P c. 53.

evange
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evangeliſts , in the times of advent, lent, pentecoſt, harveſt and

vintage, the days of the great litanies, and all folemn feftivals .

But he adds, that the bithops and prelates did nevertheless grant

difpenfations, ( of which many are preſerved in Rymer's foedera -

of the time of king Henry the third) that affiſes and juries might

be taken in fome of thefe holy feafons upon reaſonable occa

fions. And foon afterwards a general difpenfation was eſtabliſhed

in parliament, by ſtatute Weftm. 1. 3 Edw. I. c . 51. which de

clares, that " forafmuch as it is great charity to do right unto

" all men at all times when need ſhall be, by the affent of all

" the prelates it was provided, that affifes of novel diffeifin, mort

"d' ancestor, and darrein prefentment ſhould be taken in advent,

feptuagefima, and lent, even as well as inquefts may be taken ;

"and that at the ſpecial requeſt of the king to the bishops ." The

portions of time that were not included within theſe prohibited

ſeaſons, fell naturally into a fourfold divifion ; and, from fome

feſtival or faint's day that immediately preceded their commence-,

ment, were denominated the terms of St Hilary, of Eaſter, of

the holy Trinity, and of St Michael : which terms have been

fince regulated and abbreviated by ſeveral acts of parliament ;

particularly trinity term by ftatute 32 Hen. VIII . c. 2. and mi

chaelmas term by ftatute 16 Car. I. c. 6. and again by ſtatute

24 Geo. II. c . 48 .

66

THERE are in each of theſe terms ftated days called days in bank,

dies in banco ; that is, days of appearance in the court of com

mon pleas, called ufually bancum, or commune bancum, to diſtin

guiſh it from bancum regis or the court of king's bench. They

are generally at the distance of about a week from each other,

and regulated by fome feſtival of the church . On ſome one of

theſe days in bank all original writs muſt be made returnable ;

and therefore they are generally called the returns of that term ;

whereof every term has more or lefs, faid by the mirror ' to have,

been originally fixed by king Alfred, but certainly fettled as early

as the ſtatute of 51 Hen. III. ft . 2. But though many of the

↑ See pag. 58. TC..5. §. 108.

return
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return days are fixed upon fundays, yet the court never fits to

receive theſe returns till the monday after : and therefore no

proceedings can be had, or judgment can be given, or ſuppoſed

to be given, on the funday " .

THE first return in every term is, properly ſpeaking, the firſt

day in that term ; as, for inſtance, the octave of St Hilary, or

the eighth day inclufive after the feaſt of that ſaint ; which fall

ing on the thirteenth of January, the octave therefore or firſt day

of Hilary term is the twentieth of January. And thereon the

court fits to take effoigns, or excuſes for ſuch as do not appear ac

cording to the fummons of the writ : wherefore this is uſually

called the effoign day of the term . But the perſon fummoned has

three days of grace, beyond the return of the writ, in which to

make his appearance ; and if he appears on the fourth day in

clufive, the quarto die poft, it is fufficient. For our ſturdy an

ceſtors held it beneath the condition of a freeman to be obliged

to appear, or to do any other act, at the precife time appointed

or required. The feodal law therefore always allowed three dif

tinct days of citation, before the defendant was adjudged contu

macious for not appearing " : preferving in this reſpect the Ger

man cuſtom, of which Tacitus thus fpeaks ", " illud ex libertate

“ vitium, quod non fimul nec juffi conveniunt ; fed et alter et tertius

" dies cunctatione coëuntium abfumitur." And a fimilar indulgence

prevailed in the Gothic conſtitution : " illud enim nimiae libertatis

"indicium, conceffa toties impunitas non parendi ; nec enim trinisju

" dicii confeffibus poenam perditae caufae contumax meruit *. There

fore at the beginning of each term, the court does not fit for

diſpatch of buſineſs till the fourth day, as in Hilary term on the

twenty third of January ; and in Trinity term, by ſtatute

32 Hen.VIII . c . 21. not till the fixth day ; which is therefore

uſually called and fet down in the almanacs as the firſt day of the

term .

Regiftr. 19.

I Jon. 156.

Mich. 5 Geo. III.

.

t

Salk . 627. 6 Mod. 250 .

Swann & Broome. B. R.

et in Dom. Proc. 1766.

" Feud. 1. 2. t. 22.

w de mor. Germ. c. 11.

Stiernh. de jure Goth. l. 1. c.6.
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a Finch. L. 436.

↳ Ibid. 344. 352.

OF PROCESS.

TH

'HE next ſtep for carrying on the fuit, after fuing out the

original, is called the process ; being the means of com

pelling the defendant to appear in court. This is fometimes called

original procefs, being founded upon the original writ ; . and alſo

to diſtinguiſh it from mefne or intermediate procefs, which iffues,

pending the fuit, upon fome collateral interlocutory matter ; as to

fummon juries, witneſſes, and the like . Mefne proceſs is alſo

fometimes put in contradiſtinction to final procefs, or proceſs of

execution ; and then it fignifies all fuch procefs as intervenes be

tween the beginning and end of a fuit.

BUT proceſs, as we are now to confider it, is the method

taken by the law to compel a compliance with the original writ,

of which the primary ſtep is by giving the party notice to obey

it. This notice is given upon all real praecipes, and alſo upon all

perfonal writs for injuries not againſt the peace, by fummons ;,

which is a warning to appear in court at the return of the ori

ginal writ, given to the defendant by two of the ſheriff's mef

fengers called fummoners, either in perſon or left at his houſe or

land : in like manner as in the civil law the firſt proceſs is by

perſonal citation, in jus vocando . This warning on the land is

C
Ff.2. 4. I.

given,
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given, in real actions, by erecting a white ſtick or wand on the

defendant's grounds ; (which ſtick or wand among the northern

nations is called the baculus nunciatorius ) and by ſtatute 31 Eliz.

3. it muſt alſo be proclaimed on fome funday before the door

of the parish church.

C.

If the defendant difobeys this verbal monition, the next pro

cefs is by writ of attachment, or pone, fo called from the words

of the writ ', "pone per vadium et falvos plegios, put by gage and

" fafe pledges A. B. the defendant, &c." This is a writ, not if

fuing out of chancery, but out of the court of common pleas,

being grounded on the non-appearance of the defendant at the

return of the original writ ; and thereby the ſheriff is commanded

to attach him, by taking gage, that is, certain of his goods,

which he ſhall forfeit if he doth not appear ; or by making him

find fafe pledges or fureties, who fhall be amerced in cafe of his

non-appearance . This is alſo the firſt and immediate proceſs,

without any previous fummons, upon actions of trefpafs vi et

armis, or for other injuries, which though not forcible are yet

trefpaffes againſt the peace, as deceit and confpiracy ; where the

violence of the wrong requires a more fpeedy remedy, and

therefore the original writ commands the defendant to be at once

attached, without any precedent warning *.

瞥

IF, after attachment, the defendant neglects to appear, he not

only forfeits this fecurity, but is moreover to be farther com

pelled by writ of diftringas ', or distress, infinite ; which is a fub

fequent process iffuing from the court of common pleas, com

manding the ſheriff to diſtrein the defendant from time to time,

and continually afterwards, by taking his goods and the profits

of his lands, which he forfeits to the king if he doth not appear".

Dalt. of fher. c. 31 .

Stiernh. de jure Sueon. l. 1. c. 6.

f Append. No. III . § . 2 .

8 Finch. L. 345 .

h Dalt. fher. c. 32.

i Finch. L. 305. 352.

* Append. No. II. §. 1 .

1
Append. No. III. § . 2.

m Finch. L. 352.

In
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In like manner as by the civil law, if the defendant abfconds, fo

that the citation is of no effect, " mittitur adverfarius in poffeffio

"nem bonorum ejus "."

AND here by the common, as well as the civil, law the pro

cefs ended in cafe of injuries without force ; the defendant, if

he had any fubftance, being gradually ftripped of it all by re

peated diftreffes, till he rendered obedience to the king's writ ;

and, if he had no ſubſtance, the law held him incapable of

making fatisfaction , and therefore looked upon all farther proceſs

as nugatory. And befides, upon feodal principles, the perſon of

a feudatory was not liable to be attached for injuries merely civil,

left thereby his lord fhould be deprived of his perſonal ſervices.

But, in cafes of injury accompanied with force, the law, to

puniſh the breach of the peace and prevent it's diſturbance for

the future, provided alſo a proceſs againſt the defendant's perſon,

in caſe he neglected to appear upon the former proceſs of attach

ment, or had no fubftance whereby to be attached ; fubjecting

his body to impriſonment by the writ of capias ad refpondendum ":

But this immunity of the defendant's perfon, in caſe of peace

able though fraudulent injuries, producing great contempt ofthe

law in indigent wrongdoers, a capias was alfo allowed, to arreſt

the perfon, in actions of account, though no breach of the peace

be fuggeſted, by the ftatutes of Marlbridge, 52 Hen . III . c. 23.

and Weſtm. 2. 13 Edw. I. c . 11. in actions of debt and detinue, by

ftatute 25 Edw. III . c. 17. and in all actions on the cafe, by

ſtatute 19 Hen. VII. c. 9. Before which laſt ſtatute a practice had

been introduced of commencing the fuit by bringing an original

writ of trefpafs quare claufum fregit, for breaking the plaintiff's

cloſe, vi et armis ; which by the old common law fubjected the

defendant's perſon to be arreſted by writ of capias : and then af

terwards, by connivance of the court, the plaintiff might pro

ceed to profecute for any other lefs forcible injury. This prac

tice (through cuſtom rather than neceffity, and for ſaving ſome

trouble and expenſe, in ſuing out a ſpecial original adapted to the

parti

n
Ff. 2. 4. 19.

VOL. III.

O
• 3 Rep. 12.
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particular injury) ftill continues in almoſt all cafes, except in

actions of debt ; though now, by virtue of the ſtatutes above

cited and others, a capias might be had upon almoſt every ſpecies

of complaint.

IF therefore the defendant being fummoned or attached makes

default, and neglects to appear ; or if the ſheriff returns a nihil,

or that the defendant hath nothing whereby he may be fummon

ed, attached, or diftreined ; the capias now uſually iffues ", being

a writ commanding the ſheriff to take the body of the defend

ant if he may be found in his bailiwick or county, and him

fafely to keep, ſo that he may have him in court on the day of

the return, to anſwer to the plaintiff of a plea of debt, or tref

pafs, &c, as the cafe may be. This writ, and all others fubfe

quent to the original writ, not iffuing out of chancery but from

the court into which the original was returnable, and being

grounded on what has paſſed in that court in confequence of the

ſheriff's return, are called judicial, not original, writs ; they iffue

under the private feal of that court, and not under the great feal

of England ; and are teſte'd, not in the king's name, but in that

of the chiefjuſtice only. And theſe ſeveral writs, being grounded

on the ſheriff's return, muſt reſpectively bear date the fame day

on which the writ immediately preceding was returnable.

THIS is the regular and orderly method of proceſs . But it

is now uſual in practice, to fue out the capias in the firſt inſtance,

upon a fuppofed return of the fheriff ; efpecially if it be ſuſpected

that the defendant, upon notice of the action, will abfcond : and

afterwards a fictitious original is drawn up, with a proper return

thereupon, in order to give the proceedings a colour of regula

rity. When this capias is delivered to the sheriff, he by his un

der-fheriff grants a warrant to his inferior officers, or bailiffs, to

execute it on the defendant. And, if the fheriff of Oxfordshire

(in which county the injury is fuppofed to be committed and the

action is laid) cannot find the defendant in his juriſdiction, he

& Append. No. III. § . 2,

returns
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returns that he is not found, non eft inventus, in his bailiwick :

whereupon another writ iffues, called a teftatum capias , di

rected to the ſheriff of the county where the defendant is fup

pofed to refide, as of Berkſhire, reciting the former writ, and

that it is teftified, teftatum eft, that the defendant lurks or wanders

in his bailiwick, wherefore he is commanded to take him, as in

the former capias. But here alfo, when the action is brought in

one county and the defendant lives in another, it is ufual, for

faving trouble, time, and expenſe, to make out a teftatum capias

at the firft ; fuppofing not only an original, but alſo a former ca

pias, to have been granted, which in fact never was. And this

fiction, being beneficial to all parties, is readily acquiefced in and

is now become the fettled practice ; being one among many in

ſtances to illuſtrate that maxim of law, that in fictione juris con

fiftit aequitas.

66

BUT where a defendant abfconds, and the plaintiff would

proceed to an outlawry againſt him, an original writ muſt then

be ſued out regularly, and after that a capias. And if the ſheriff

cannot find the defendant upon the first writ of capias, and re

turns a non eft inventus, there iffues out an alias writ, and after

that a pluries, to the fame effect as the former ' : only after

theſe words " we command you," this claufe is inferted, " as

"we have formerly," or, "as we have often commanded you ;

'ficut alias," or, "ficut pluries praecepimus." And, if a non eft in

ventus is returned upon all of them, then a writ of exigent or

exigi facias may be fued out ', which requires the ſheriff to

cauſe the defendant to be proclaimed, required, or exacted, in

five county courts fucceffively, to render himself; and, if he does,

then to take him, as in a capias : but if he does not appear,

and is returned quinto exactus, he fhall then be outlawed by the

coroners of the county. Alfo by ftatutes 6 Hen.VIII . c . 4. and

3I
Eliz . c. 3. whether the defendant dwells within the fame or

another county than that wherein the exigent is fued out, a writ

• Ibid.Append. N°. III. § . 2.

s Ibid.

M m 2 of
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ofproclamation fhall iffue out at the fame time with the exigent,

commanding the fheriff of the county wherein the defendant

dwells to make three proclamations thereof in places the moſt no

torious, and moſt likely to come to his knowlege, a month be

fore the outlawry fhall take place . Such outlawry is putting a

man out of the protection of the law, fo that he is incapable to

bring any action for redreſs of injuries ; and it is alſo attended

with a forfeiture of all one's goods and chattels to the king.

And therefore, till fome time after the conqueft, no man could

be outlawed but for felony ; but in Bracton's time, and ſome

what earlier, proceſs of outlawry was ordained to lie in all ac

tions for trefpaffes vi et armis ". And fince, by a variety of ſta

tutes (the fame which allow the writ of capias before-mentioned)

proceſs of outlawry doth lie in divers actions that are merely

civil ; provided they be commenced by original and not by bill ".

If after outlawry the defendant appears publicly, he maybe arreſted

by a writ of capias utlagatum , and committed till the outlawry

be reverſed. Which reverfal may be had by the defendant's ap

pearing perfonally in court (and in the king's bench without any

perſonal appearance, ſo that he appears by attorney, according

to ſtatute 4 & 5 W. & M. c. 18. ) and any plaufible cauſe, how

ever flight, will in general be fufficient to reverſe it, it being

confidered only as a proceſs to compel an appearance. But then

the defendant muſt pay full cofts, and put the plaintiff in the

fame condition, as if he had appeared before the writ of exigi

facias was awarded.

t

SUCH is the firſt proceſs in the court of common pleas. In the

king's bench they may alſo ( and frequently do ) proceed in certain

cauſes, particularly in actions of ejectment and treſpaſs, by ori

ginal writ, with attachment and capias thereon ' ; returnable, not

at Weſtminſter, where the common pleas are now fixed in con

ſequence of magna carta, but “magna carta, but " ubicunque fuerimus in Anglia,"

Append. No. III . § . 2.

u Co. Litt. 128.

I Sid. 159.
W

* Append. No. III. §. 2 .

▾ Ibid. N°. II . § . 1 .
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wherefoever the king fhall then be in England ; the king's bench:

being removeable into any part of England at the pleaſure and

difcretion of the crown. But the more ufual method of pro

ceeding therein is without any original, but by a peculiar fpecies.

of proceſs entitled a bill of Middlefex ; and therefore fo entitled,

becauſe the court now fits in that county ; for if it fate in Kent,

it would then be a bill of Kent. For though, as the juftices of this

court have, by it's fundamental conftitution , power to determine

all offences and trefpaffes, by the common law and cuſtom of the

realm², it needed no original writ from the crown to give it cog

nizance of any mifdemefnor in the county wherein it refides ;

yet as, by this court's coming into any county, it immediately

fuperfeded the ordinary adminiſtration of juſtice by the general

commiffions of eyre and of oyer and terminer , a procefs of it's

own became neceffary, within the county where it fate, to bring

in ſuch perſons as were accufed of committing anyforcible injury.

The bill of Middleſex is a kind of capias, directed to the ſheriff

of that county, and commanding him to take the defendant, and

have him before our lord the king at Weſtminſter on a day pre

fixed, to anſwer to the plaintiff of a plea of treſpaſs. For this

accufation of treſpaſs it is , that gives the court of king's bench

juriſdiction in other civil cauſes, as was formerly obferved ; fince,

when once the defendant is taken into cuſtody of the marſhall,

or priſon-keeper of this court, for the fuppofed treſpaſs, he,

being then a priſoner of this court, may here be proſecuted for

any other ſpecies of injury. Yet, in order to found this jurif

diction , it is not neceffary that the defendant be actually the

marshall's priſoner ; for, as foon as he appears, or puts in bail,

to the proceſs, he is deemed by fo doing to be in fuch cuftody.

of the marſhall, as will give the court a jurifdiction to proceed .

And, upon theſe accounts, in the bill or proceſs a complaint of

treſpaſs is always fuggefted, whatever elfe may be the real cauſe

of action . This bill of Middleſex must be ferved on the defen

dant by the ſheriff, if he finds him in that county : but, if he

..

Bro. Abr. t. oyer&determiner. 8.

Bro. Abr. t. jurifdiction. 66. 3 Inst. 27.

b

Append. No. III. § . 3 .

с 4 Inft. 72.
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returns " non eft inventus," then there iſſues out a writ of latitat ,

to the ſheriff of another county, as Berks ; which is fimilar to

the teftatum capias in the common pleas, and recites the bill of

Middleſex and the proceedings thereon, and that it is teſtified

that the defendant " latitat et difcurrit" lurks and wanders about

in Berks ; and therefore commands the ſheriff to take him, and

have his body in court on the day of the return . But, as in the

common pleas the teftatum capias may be fued out upon only a

fuppofed, and not an actual, preceding capias ; ſo in the king's

bench a latitat is ufually fued out upon only a fuppofed, and not

an actual, bill of Middlefex. So that, in fact, a latitat may be

called the first procefs in the court of king's bench, as the teſta

tumcapias is in the common pleas. Yet, as in the common pleas,

if the defendant lives in the county wherein the action is laid, a

common capias fuffices ; fo in the king's bench likewife, if he

lives in Middleſex, the proceſs muſt ſtill be by bill of Middleſex

only.

In the exchequer the firſt proceſs is by writ of quo minus, in

order to give the court a jurifdiction over pleas between party

and party. In which write the plaintiff is alleged to be the king's

farmer, or debtor, and that the defendant hath done him the in

jury complained of, quo minus fufficiens exiftit, by which he is

the lefs able, to pay the king his rent, or debt. And upon this

the defendant may be arreſted as upon a capias from the com

mon pleas.

THUS differently do the three courts fet out at firft, in the

commencement of a fuit ; for which the reaſon is obvious : fince

by this means the two courts of king's bench and exchequer en

title themſelves to hold plea in fubjects caufes, which by the

original conſtitution of Weſtminſter-hall they were not em

powered to do. Afterwards, when the cauſe is once drawn into

the reſpective courts, the method of purſuing it is pretty much

the fame in all of them.

• Append. No. III. §. 3 . • Ibid, §.4.
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IF the sheriff has found the defendant upon any of the for

mer writs, the capias, latitat, &c, he was antiently obliged to

take him into cuftody, in order to produce him in court upon

the return, however ſmall and minute the cauſe of action might

be. For, not having obeyed the original fummons, he had ſhewn

a contempt of the court, and was no longer to be trufted at

large. But when the fummons fell into difufe, and the capias

became in fact the firſt proceſs, it was thought hard to impriſon

a man for a contempt which was only fuppofed and therefore

in common cafes by the gradual indulgence of the courts (at

length authorized by ftatute 12 Geo. I. c. 29. which was amended

byſtatute 5Geo. II . c.27. and made perpetual by ftatute 21Geo. II.

C.
c. 3.) the ſheriff or his officer can now only perfonally ferve the

defendant with a copy of the writ or proceſs, and with notice

in writing to appear by his attorney in court to defend this ac

tion ; which in effect reduces it to a mere fummons. And if the

defendant thinks proper to appear upon this notice, his appear

ance is recorded, and he puts in fureties for his future attendance

and obedience ; which fureties are called common bail, being the

fame two imaginary perfons that were pledges for the plaintiff's

proſecution, John Doe and Richard Roe. Or, if the defendant

does not appear upon the return of the writ, or within four (or,

in fome cafes, eight) days after, the plaintiff may enter an ap

pearance for him, as if he had really appeared ; and may file

common bail in the defendant's name, and proceed thereupon as

if the defendant had done it himſelf.

BUT if the plaintiff will make affidavit, or affert upon oath,

that the cauſe of action amounts to ten pounds or upwards, then

in order to arrest the defendant, and make him put in ſubſtantial

fureties for his appearance, called special bail, it is required by

ftatute 13 Car. II. ft. 2. c . 2. that the true caufe of action fhould

be expreffed in the body of the writ or proceſs. This ſtatute

(without any fuch intention in the makers) had like to have

oufted the king's bench of all it's jurifdiction over civil injuries

without
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without force : for, as the bill of Middleſex was framed only for

actions of treſpaſs, a defendant could not be arreſted and held to

bail thereupon for breaches of civil contracts. But to remedy

this inconvenience, the officers of the king's bench deviſed a me

thod of adding what is called a claufe of ac etiam to the uſual

complaint of trefpafs ; the bill of Middleſex commanding the de

fendant to be brought in to anſwer the plaintiff of a plea of tref

paſs, and alſo to a bill of debt : the complaint of trefpaſs giving

cognizance to the court, and that of debt authorizing the arreſt.

In return for which, lord chief juſtice North a few years after

wards, in order to fave the fuitors of his court the trouble and ex

penſe of ſuing out fpecial originals, directed that in the common

pleas, befides the uſual complaint of breaking the plaintiff's cloſe,

a claufe of ac etiam might be alſo added to the writ of capias,

containing the true caufe of action ; as, " that the faid Charles

" the defendant may anſwer to the plaintiff of a plea of treſpaſs

" in breaking his cloſe and alſo, ac etiam, may anſwer him, ac

66

cording to the cuſtom of the court, in a certain plea of treſpaſs

"upon the cafe, upon promiſes, to the value of twenty pounds,

“”
"&c ." The fum fworn to by the plaintiff is marked upon the

back of the writ ; and the theriff, or his officer the bailiff, is then

obliged actually to arreſt or take into cuftody the body of the de

fendant, and, having ſo done, to return the writ with a cepi cor

pus endorfed thereon.

AN arrest muſt be by corporal feifing or touching the defend

ant's body ; after which the bailiff may juſtify breaking open

the houſe in which he is, to take him : otherwiſe he has no fuch

power; but must watch his opportunity to arreſt him. For every

man's houſe is looked upon by the law to be his caſtle of defence

and aſylum, wherein he ſhould ſuffer no violence . Which prin

ciple is carried fo far in the civil law, that for the moſt part not

fo much as a common citation or fummons, much leſs an arreſt,

can be executed upon a man within his own walls ". Peers of

f Append. No. III . § . 3 .

Lilly pract. Reg. t. ac etiam. North's

life of lord Guilford . 99.

Ff.2.4. 18-21 .

the
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the realm, members of parliament, and corporations, are privi

leged from arreſts ; and of courſe from outlawries . And againſt

them the proceſs to inforce an appearance muſt be by ſummons

and diſtreſs infinite, inftead of a capias. Alfo clerks, attorneys,

and all other perfons attending the courts of juſtice (for attor

neys, being officers of the court, are always fuppofed to be there

attending) are not liable to be arreſted by the ordinary proceſs of

the court, but muſt be ſued by bill (called ufually a bill ofprivi

lege) as being perfonally preſent in court . Clergymen perform

ing divine fervice, and not merely ſtaying in the church with a

fraudulent deſign, are for the time privileged from arreſts, by

ftatute 50 Edw. III . c. 5. and i Ric. II . c. 16. as likewife mem

bers of convocation actuallyattending thereon, byſtatute 8Hen.VI.

c. I. Suitors , witneſſes, and other perfons, neceffarily attend

ing any courts of record upon buſineſs, are not to be arreſted

during their actual attendance, which includes their neceffary

coming and returning. And no arreſt can be made in the king's

preſence, nor within the verge of his royal palace, nor in any

place where the king's juſtices are actually fitting. The king

hath moreover a ſpecial prerogative, (which indeed is very fel

dom exerted ) that he may by his writ ofprotection privilege a

defendant from all perſonal, and many real, fuits for one year at

a time, and no longer ; in reſpect of his being engaged in his

ſervice out of the realm ". And the king alfo by the common

law might take his creditor into his protection, ſo that no one

might ſue or arreft him till the king's debt were paid ”: but bythe

ftatute 25Edw. III . ft . 5. c . 19. notwithſtanding fuch protection,

another creditor may proceed to judgment againſt him, with a

i Whitelock of parl. 206, 207 .

Bro. Abr. t. bille. 29. 12 Mod. 163 .

1 Sir Edward Coke informs us, ( 1 Inft.

131.) that herein " he could fay nothing of

" his ownexperience ; for albeit queen Eli

" zabeth maintained many wars , yet fhe

"granted few or no protections and her

"reafon was, that he was no fit fubject to

"be employed in her fervice, that was fub

VOL. III .

::

"ject to other mens actions ; left ſhe might

"be thought to delay juftice." But king

William, in 1692, granted one to lord Cutts,

to protect him from being outlawed by his

taylor : ( 3 Lev. 332. ) which is the laſt that

appears upon our books .

m Finch. L. 454. 3 Lev. 332 .

n F. N. B. 28. Co. Litt. 131.

N n ftay
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ſtay of execution, till the king's debt be paid ; unleſs ſuch cre

ditor will undertake for the king's debt, and then he ſhall have

execution for both. And, laftly, by ftatute 29 Car. II . c. 7. no

arreft can be made, nor proceſs ſerved upon a ſunday, except for

treafon, felony, or breach of the peace.

WHEN the defendant is regularly arreſted, he muſt either go

to priſon, for ſafe cuftody ; or put in special bail to the ſheriff.

For, the intent of the arreft being only to compel an appearance

in court at the return of the writ, that purpoſe is equally an

fwered, whether the ſheriff detains his perfon, or takes fufficient

fecurity for his appearance, called bail (from the French word,

bailler, to deliver) becauſe the defendant is bailed, or delivered,

to his fureties, upon their giving fecurity for his appearance ; and

is ſuppoſed to continue in their friendly cuftody inſtead of going

to gaol. The method of putting in bail to the fheriff is by en

tering into a bond or obligation, with one or more fureties (not

fictitious perfons, as in the former cafe ofcommon bail, but real,

ſubſtantial, reſponſible bondſmen ) to inſure the defendant's ap

pearance at the return of the writ ; which obligation is called

the bail bond . The fheriff, if he pleaſes, may let the defend

ant go without any fureties ; but that is at his own peril : for,

after once taking him, the ſheriff is bound to keep him fafely,

ſo as to be forthcoming in court ; otherwiſe an action lies againſt

him for an eſcape. But, on the other hand, he is obliged, by

ftatute 23 Hen.VI. c . 10. to take ( if it be tendered ) a fufficient

bailbond and, by ftatute 12 Geo. I. c . 29. the ſheriff fhall take

bail for no other fum than fuch as is fworn to by the plaintiff,

and endorſed on the back of the writ.

UPON the return of the writ, or within four days after,

the defendant must appear according to the exigency of the writ.

This appearance is effected by putting in and juftifying bail to

the action ; which is commonly called putting in bail above.
If

this be not done, and the bail that were taken by the ſheriff

Append. No. III . §.5.

below

O
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below are refponfible perfons, the plaintiff may take an aflign

ment from the ſheriff of the bail-bond ( under the ſtatute 4

5Ann. c. 16. ) and bring an action thereupon againſt the ſheriff's

bail. But if the bail, fo accepted by the fheriff, be infolvent

perfons, the plaintiff may proceed againſt the ſheriff himſelf,

by calling upon him, firſt, to return the writ ( if not already

done) and afterwards to bring in the body of the defendant.

And, if the fheriff does not then cauſe ſufficient bail to be

in above, he will himself be refponfible to the plaintiff.

put

THE bail above, or bail to the action, must be put in either

in open court, or before one of the judges thereof ; or elfe, in

the country, before a commiffioner appointed for that purpoſe by

virtue of the ftatute 4 W. & M. c. 4. which muſt be tranf

mitted to the court. Theſe bail, who muſt at least be two in

number, muſt enter into a recognizance P in court or before the

judge or commiffioner, whereby they do jointly and ſeverally

undertake, that if the defendant be condemned in the action

he ſhall pay the cofts and condemnation, or render himſelf a

priſoner, or that they will pay it for him : which recognizance

is tranſmitted to the court in a flip of parchment intitled a bail

piece . And, if required, the bail muft justify themſelves in

court, or before the commiffioner in the country, by fwearing

themſelves houſe-keepers, and each of them to be worth double

the fum for which they are bail, after payment of all their debts.

This anſwers in fome meaſure to the ftipulatio or fatifdatio of

the Roman laws ', which is mutually given by each litigant party

to the other : by the plaintiff, that he will profecute his ſuit,

and pay the cofts if he lofes his caufe ; in like manner as our

law ſtill requires nominal pledges of profecution from the plain

tiff: by the defendant, that he fhall continue in court, and

abide the ſentence of the judge, much like our ſpecial bail ;

but with this difference, that the fidejuffores were there abſo

lutely bound judicatum folvere, to fee the cofts and condemna

P Append. No. III . § . 5.

Ibid.

r
Inft. l. 4. t. 11. Ff. l. 2. t. 8.

Nn 2 tion
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tion paid at all events : whereas our ſpecial bail may be diſchar

ged, by furrendering the defendant into cuftody, within the time

allowed by law ; for which purpoſe they are at all times intitled

to a warrant to apprehend him³.

SPECIAL bail is required (as of courſe) only upon actions of

debt, or actions on the caſe in trover or for money due, where the

plaintiff can ſwear that the cauſe of action amounts to ten pounds :

but in actions where the damages are precarious, being to be affeffed

ad libitum by a jury, as in actions for words, ejectment, or treſpaſs,

it is very ſeldom poffible for a plaintiff to ſwear to the amount of

his cauſe of action ; and therefore no ſpecial bail is taken thereon,

unleſs by a judge's order or the particular directions of the court,

infome peculiar fpecies of injuries, as in caſes of mayhem or atro

cious battery ; or upon fuch ſpecial circumſtances, as make it ab

folutely neceffary that the defendant ſhould be kept within the

reach of juſtice. Alſo in actions againſt heirs, executors, and ad

miniftrators, for debts of the deceaſed, ſpecial bail is not de

mandable for the action is not ſo properly againſt them in per

fon, as againſt the effects of the deceaſed in their poffeffion . But

fpecial bail is required even of them, in actions for a devaſtavit,

or wafting the goods of the deceaſed ; that wrong being of their

own committing.

THUS much for process ; which is only meant to bring the

defendant into court, in order to conteft the fuit, and abide the

determination of the law. When he appears either in perfon

as a prifoner, or out upon bail, then follow the pleadings be

tween the parties, which we ſhall confider at large in the next

chapter.

$ 2 Show. 202. 6 Mod. 233.
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TWENTIETH.

OF PLEADING.

PLEAD

ADINGS are the mutual altercations between the

plaintiff and defendant ; which at preſent are fet down

and delivered into the proper office in writing, though formerly

they were uſually put in by their counſel ore tenus, or viva voce,

in court, and then minuted down by the chief clerks, or pro

thonotaries ; whence in our old law French the pleadings are

frequently denominated the parol.

THE first of theſe is the declaration, narratio, or count, an

tiently called the tale " ; in which the plaintiff ſets forth his caufe

of complaint at length : being indeed only an amplification or

expofition of the original writ upon which his action is founded,

with the additional circumſtances of time and place, when and

where the injury was committed. But we may remember that,

in the king's bench, when the defendant is brought into court

by bill of Middleſex, upon a ſuppoſed treſpaſs, in order to give

the court a juriſdiction, the plaintiff may declare in whatever

action, or charge him with whatever injury, he thinks proper ;

unleſs he has held him to bail by a ſpecial ac etiam, which the

plaintiff is then bound to purſue. And ſo alſo, in order to have

the benefit of a capias to fecure the defendant's perſon, it was

the antient practice and is therefore ſtill warrantable in the com

See pag. 285. 288.Append. No. II . § . 2. N°. III. § . 6.

mon
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mon pleas, to fue out a writ of trefpafs quare claufum fregit, for

breaking the plaintiff's clofe ; and when the defendant is once

brought in upon this writ, the plaintiff declares in whatever ac

tion the nature of his actual injury may require ; as an action of

covenant, or on the cafe for breach of contract, or other leſs

forcible tranfgreffion : unleſs by holding the defendant to bail on

a ſpecial ac etiam, he has bound himſelf to declare accordingly.

IN local actions, where poffeffion of land is to be recovered,

or damages for an actual treſpaſs, or for waſte, & c, affecting

land, the plaintiff muſt lay his declaration or declare his injury

to have happened in the very county and place that it really did

happen ; but in tranfitory actions, for injuries that might have

happened any where, as debt, detinue, flander, and the like, the

plaintiff may declare in what county he pleaſes, and then the trial

muſt be in that county in which the declaration is laid . Though

if the defendant will make affidavit, that the cauſe of action , if

any, aroſe not in that but in another county, the court will di

rect a change of the venue, or vine, (that is, the vicinia or

neighbourhood in which the injury is declared to be done) and

will oblige the plaintiff to declare in the proper county. For the

ftatute 6 Ric. II . c. 2. having ordered all writs to be laid in their

proper counties, this, as the judges conceived, impowered them

to change the venue, if required, and not to inſiſt rigidly on

abating the writ : which practice began in the reign of James

the firſt . And this power is diſcretionally exerciſed, ſo as not

to cauſe but prevent a defect of juſtice. Therefore the court will

not change the venue to any of the four northern counties, pre

vious to the ſpring circuit ; becauſe there the aflifes are holden

only once a year, at the time of the fummer circuit. And it will

ſometimes remove the venue from the proper jurifdiction, (ef

pecially of the narrow and limited kind) upon a fuggeftion,

duly fupported, that a fair and impartial trial cannot be had

therein .

C 2 Ventr. 259.

d
2 Salk. 670.

Stra. 874.- Mylock v. Saladine. Trin.

4 Geo. III. B. R.

IT
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Ir is generally ufual in actions upon the cafe to ſet forth ſe

veral cafes, by different counts in the fame declaration ; fo that

if the plaintiff fails in the proof of one, he may fucceed in an

other. As, in an action on the cafe upon an affumpfit for goods

fold and delivered, the plaintiff ufually counts or declares, firft,

upon a fettled and agreed price between him and the defendant ;

as that they bargained for twenty pounds and left he ſhould

fail in the proof of this, he counts likewife upon a quantum va

lebant ; that the defendant bought other goods, and agreed to

pay him fo much as they were reaſonably worth ; and then avers

that they were worth other twenty pounds : and fo on in three

or four different ſhapes ; and at laft concludes with declaring that

the defendant had refufed to fulfil any of thefe agreements,

whereby he is endamaged to fuch a value. And if he proves the

cafe laid in any one of his counts, though he fails in the reſt,

he ſhall recover proportionable damages. This declaration always

concludes with thefe words, " and thereupon he brings fuit, &c ;

" inde producit fectam, &c." By which word, fuit or fecta, (a

fequendo) were antiently underſtood the witneffes or followers of

the plaintiff . For in former times the law would not put the

defendant to the trouble of anfwering the charge, till the plaintiff

had made out at leaſt a probable cafe . But the actual produc

tion of the fuit, the fecta, or followers, is now antiquated ; and

hath been totally difufed, at leaſt ever fince the reign of Edward

the third, though the form of it ftill continues.

At the end of the declaration are added alfo the plaintiff's

common pledges of profecution, John Doe and Richard Roe,

which, as we before obferved , are now mere names of form ;

though formerly they were of ufe to anſwer to the king for the

amercement of the plaintiff, in cafe he were nonfuited , barred

of his action, or had a verdict and judgment against him .. For,

if the plaintiff neglects to deliver a declaration for two terms af

f Seld. in Fortefc . c. 21 .

Bract. 400. Flet. /. 2. c . 6.

See pag. 275.

i

3 Bulftr. 275. 4 Inft . 189.

ter
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ter the defendant appears, or is guilty of other delays or defaults

againſt the rules of law in any ſubſequent ſtage of the action, he

is adjudged not to follow or purfue his remedy as he ought to do,

and thereupon a nonfuit, or non profequitur, is entered ; and he is

faid to be nonpros.'d . And for thus deferting his complaint, after

making a falſe claim or complaint (pro falſo clamorefuo) he ſhall

not only pay cofts to the defendant, but is liable to be amerced

to the king. A retraxit differs from a nonfuit, in that the one

is negative, and the other pofitive : the nonfuit is a default and

neglect of the plaintiff, and therefore he is allowed to begin his

fuit again, upon payment of cofts ; but a retraxit is an open and

voluntary renunciation of his fuit, in court, and by this he for

ever loſes his action . A dif-continuance is fome what ſimilar to a

nonfuit : for when a plaintiff leaves a chaẩm in the proceedings

of his cauſe, as by not continuing the proceſs regularly from day

to day, and time to time, as he ought to do, the fuit is difcon

tinued, and the defendant is no longer bound to attend ; but the

plaintiff muſt begin again, by ſuing out a new original, uſually

paying coſts to his antagoniſt. Antiently, by the demiſe of the

king, all fuits depending in his courts were at once diſcontinued ,

and the plaintiff was obliged to renew the proceſs, by ſuing out

a freſh writ from the fucceffor ; the virtue of the former writ

being totally gone, and the defendant no longer bound to attend

in confequence thereof: but, to prevent the expenſe as well as

delay attending this rule of law, the ſtatute 1 Edw. VI. c. 7.

enacts, that by the death of the king no action fhall be difcon

tinued ; but all proceedings ſhall ſtand good as if the ſame king

had been living.

WHEN the plaintiff hath ſtated his cafe in the declaration, it

is incumbent on the defendant within a reaſonable time to make

his defence and to put in a plea ; or elſe the plaintiff will at once

recover judgment by default, or nihil dicit of the defendant.

DEFENCE, in it's true legal ſenſe, fignifies not a juſtification ,

protection, or guard, which is now it's popular fignification ; but

merely
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merely an oppoſing or denial (from the French verb defender) of the

truth or validity of the complaint. It is the conteftatio litis of the

civilians a general affertion that the plaintiff hath no ground of

action, which affertion is afterwards extended and maintained in

his plea. For it would be ridiculous to ſuppoſe that the defend

ant comes and defends (or, in the vulgar acceptation juſtifies) the

force and injury, in one line, and pleads that he is not guilty of the

trefpafs complained of, in the next. And therefore in actions of

dower, where the demandant does not count of any injury done,

but merely demands her endowment , and in affifes of land,

where alſo there is no injury alleged, but merely a queſtion of

right ſtated for the determination of the recognitors or jury, the

tenant makes no fuch defence '. In writs ofentry", where no injury

is .ſtated in the count, but merely the right of the demandant and

the defective title of the tenant, the tenant comes and defends

or denies his right, jus fuum, that is (as I underſtand it, though

with a ſmall grammatical inaccuracy) the right of the demandant,

the only one expreffly mentioned in the pleadings : or elſe denies

his own right to be ſuch, as is ſuggeſted by the count of the de

mandant. And in writs of right " the tenant always comes and

defends the right of the demandant and his feifin, jus praedicti S.

et feifinam ipfius , (or elſe the ſeifin of his anceſtor, upon which

he counts, as the cafe may be) and the demandant may reply, that

the tenant unjustly defends his, the demandant's right, and the

feifin on which he counts P. All which is extremely clear, if we

underſtand by defence an oppofition or denial, but is otherwife in

explicably difficult .

THE courts were formerly very nice and curious with reſpect

to the nature of the defence , fo that if no defence was made,

though a fufficient plea was pleaded, the plaintiff ſhould recover

Raftal. entr. 234.

1 Booth of real actions. 118.

Vol. II. append. N°. V. §. 2.

■ Append. N. I. §. 5.

VOL. III.

• Co. Entr. 182 .

P Nov. Narr. 230. edit. 1534.

The true reafon of this , fays Booth, (on

real actions . 94 112. ) I could never yet find.

O o
judg
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judgment : and therefore the book, entitled novae narrationes or

the new talys , at the end of almoſt every count, narratio, or tale,

fubjoins fuch defence as is proper for the defendant to make. For

a general defence or denial was not prudent in every fituation, fince

thereby the propriety of the writ, the competency of the plaintiff,

and the cognizance ofthe court, were allowed. By defending the

force and injury the defendant waved all pleas of miſnoſmer * ;

by defending the damages, all exceptions to the perſon of the

plaintiff; and by defending either one or the other when and

where it should behove him, he acknowleged the jurifdiction

of the court ". But of late years theſe niceties have been very

deſervedly diſcountenanced " ; though they ſtill ſeem to be law,

if infifted on*.

AFTER defence made, the defendant muſt put in his plea.

But, before he pleads, he is intitled to demand one imparlance ,

or licentia loquendi, and may have more granted by confent of the

plaintiff ; to ſee if he can end the matter amicably without far

ther fuit, by talking with the plaintiff : a practice, which is *

ſuppoſed to have ariſen from a principle of religion, in obedience

to that precept of the gofpel, " agree with thine adverſary quickly

" whilst thou art in the way with him ." And it may be obſerved

that this goſpel precept has a plain reference to the Roman law of

the twelve tables, which expreffly directed the plaintiff and de

fendant to make up the matter, while they were in the way, or

going to the praetor ; --- in via, rem uti pacunt orato. There are

alſo many other previous ſteps which may be taken by a defendant

before he puts in his plea. He may, in real actions, demand a view

r Co. Litt. 127 .

• edit. 1534.

Theloal. dig. l. 14. c. 1. pag. 357.

En la defence font iij chofes entendantz :

per tant quil defende tort et force, home dayt

entendre quil fe excufe de tort a luy furmys per

counte, et faitfe partie al ple ; et per tant quil

defende les damages, il affirme lepartie able deftre

refpondu; et per tant quil defende ou et quant il

devera, il accepte la poiar de courte de conuftre

ou trier lour ple. (Mod. tenend. cur. 408. edit.

1534 ) See alfo Co. Litt. 127.

w Salk. 217. Lord Raym. 282 .

* Carth . 230. Lord Raym. 117.

› Append. No. III. §. 6.

z Gilb. Hift. Com. Pl . 35.

a Matth. v. 25.

of
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of the thing in queftion, in order to aſcertain it's identity and

other circumſtances. He may crave oyer of the writ, or of the

bond, or other ſpecialty upon which the action is brought ; that

is to hear it read to him ; the generality of defendants in the times

of antient fimplicity being fuppofed incapable to read it them

felves whereupon the whole is entered verbatim upon the record,

and the defendant may take advantage of any condition or other

part of it, not ſtated in the plaintiff's declaration . In real actions

alſo the tenant maypray in aid, or call for affiftance of another,

to help him to plead, becauſe of the feebleneſs and imbecillity of

his own eftate. Thus a tenant for life may pray in aid of him

that hath the inheritance in remainder or reverfion ; and an in

cumbent may pray in aid of the patron and ordinary : that is,

that they ſhall be joined in the action and help to defend the

title. Voucher alfo is the calling in of fome perfon to anſwer the

action, that hath warranted the title to the tenant or defendant.

This we ftill make ufe of in the form of common recoveries ,

which are grounded on a writ of entry ; a fpecies of action that

we may remember relies chiefly on the weakneſs of the tenant's

title, who therefore vouches another perfon to warrant it . If the

vouchee appears, he is made defendant inſtead of the vouchor :

but, if he afterwards makes default, recovery ſhall be had againſt

the original defendant; and he ſhall recover over an equivalent in

value, againſt the deficient vouchee. In affifes indeed, where the

principal queſtion is whether the demandant or his anceſtors were

or were not in poffeffion till the oufter happened, and the title of

the tenant is little (if at all) difcuffed, there no voucher is allowed;

but the tenant may bring a writ of warrantia chartae againſt the

warrantor, to compel him to affift him with a good plea or de

fence, or elſe to render damages and the value of the land, if

recovered againſt the tenant . In many real actions alſo , brought

by or against an infant under the age of twenty one years, and

alfo in actions of debt brought against him, as heir to any de

ceaſed anceſtor, either party may fuggeſt the nonage of the in

b Append. No. III. § . 6 .

• Vol. II. append. Nº . V. § . 2 .

d F. N. B. 135.

с Dyer. 137.
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fant, and pray that the proceedings may be deferred till his full

age, or in our legal phraſe that the infant may have his age, and

that the parol may demur, that is that the pleadings may be ſtaid ;

and then they ſhall not proceed till his full age, unleſs it be ap

parent that he cannot be prejudiced thereby . But, by the fta

tutes of Weſtm. 1. 3 Edw. I. c . 46. and of Glocefter 6 Edw. I.

c. 2. in writs of entry fur diffeifin in fome particular cafes, and

in actions aunceftrel brought by an infant, the parol ſhall not de

mur : otherwiſe he might be deforced of his whole property,

and even want a maintenance, till he came of age. So likewife

in a writ of dower the heir ſhall not have his age ; for it is

neceſſary that the widow's claim be immediately determined, elſe

ſhe may want a preſent ſubſiſtence '. Nor ſhall an infant patron

have it in a quare impedith, fince the law holds it neceffary

and expedient, that the church be immediately filled . It is in

this ſtage alfo of the cauſe, if at all, that cognizance of the fuit

muſt be claimed or demanded ; when any perfon or body corpo

rate hath the franchiſe, not only of holding pleas within a parti

cular limited jurifdiction, but alfo of the cognizance ofpleas :

and that, either without any words exclufive of other courts,

which entitles the lord of the franchiſe, whenever any ſuit that

belongs to his juriſdiction is commenced in the courts at Weft

minſter, to demand the cognizance thereof ; or with fuch exclu

five words, which alſo entitle the defendant to plead to the ju

rifdiction of the court . Upon this claim of cognizance, if al

lowed, all proceedings ſhall ceaſe in the fuperior court, and the

plaintiff is left at liberty to purſue his remedy in the ſpecial ju

rifdiction . As when a ſcholar or other privileged perſon of the

univerſities of Oxford or Cambridge is impleaded in the courts

at Weſtminſter for any caufe of action whatſoever, unleſs upon

a queſtion of freehold *. In theſe cafes, by the charter of thoſe

learned bodies, confirmed by act of parliament, the chancellor

or vice-chancellor may put in a claim of cognizance ; which,

f Finch. L. 360.

& 1 Roll. Abr. 137.

↳ Ibid. 138.

i2 Lord Raym . 836. 10 Mod. 126 .

* See pag. 83.
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if made in due time and with due proof of the facts alleged, is

regularly allowed by the courts ' . It must be demanded before

any imparlance, for that is a fubmiffion to the juriſdiction of the

fuperior court : and it will not be allowed if it occafions a fail

ure of juſtice , or if an action be brought againſt the perſon

himſelf who claims the franchife, unleſs he hath alſo a power in

ſuch caſe of making another judge ".

WHEN theſe proceedings are over, the defendant muſt then

put in his excufe or plea. Pleas are of two forts ; dilatory pleas,

and pleas to the action. Dilatory pleas are ſuch as tend merely to

delay or put off the fuit, by queſtioning the propriety of the re

medy, rather than by denying the injury : pleas to the action are

fuch as difpute the very cauſe of fuit. The former cannot be

pleaded after a general imparlance, which is an acknowlegement

of the propriety of the action .

1. DILATORY pleas are, 1. To the jurisdiction of the court :

alleging, that it ought not to hold plea of this injury, it ariſing

in Wales or beyond fea ; or becauſe the land in queſtion is of

antient demefne, and ought only to be demanded in the lord's

court, &c. 2. To the diſability of the plaintiff, by reaſon whereof

he is incapable to commence or continue the fuit ; as, that he

is an alien enemy, outlawed, excommunicated, attainted of trea

fon or felony, under a praemunire, not in rerum natura (being

only a fictitious perfon) an infant, a feme-covert, or a monk

profeffed. 3. In abatement : which abatement is either of the

1 Hardr. 505 .

m 2 Ventr. 363.

Hob. 87. Yearbook, M. 8 Hen. VI. 20.

In this latter cafe the chancellor of Oxford

claimed cognizance of an action of trefpafs

brought against himself; which was difal

lowed, becauſe he fhould not be judge in his

own caufe. The argument uſed by ferjeant

Rolfe, on behalf of the cognizance, is cu

rious and worth tranfcribing.-Jeo vous dirai

un fable. En afcun temps fuit un pape, et

avoitfait un grand offence, et le cardinals vin

drent a luy et difoyent a luy, "peccafti :" et il

dit, "judica me:" et ils difoyent, " non pof

"fumus, quia caput es ecclefiae ; judica teip

"fum :" et l'apoftol ' dit , "judico me crema

"ri;" et fuit combuftus ; et apres fuit un

faint. Et in ceo cas il fuit fon juge demene,

et iffint n'eft pas inconvenient que un home foit

juge demene.
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writ, or the count, for fome defect in one of them ; as by miſ

naming the defendant, which is called a mifnofmer ; giving him

a wrong addition, as efquire inſtead of knight ; or other want of

form in any material reſpect. Or, it may be, that the plaintiff

is dead ; for the deat of either party is at once an abatement of

the fuit. And in actions merely perfonal, arifing ex delicto, for

wrongs actually done or committed by the defendant, as tref

país, battery, and flander, the rule is that actio perfonalis moritur

cum perfona ; and it never ſhall be revived either by or againſt

the executors or other repreſentatives. For neither the execu

tors of the plaintiff have received, nor thofe of the defendant

have committed, in their own perfonal capacity, any manner of

wrong or injury. But in actions arifing ex contractu, by breach

of promiſe and the like, where the right defcends to the repre

fentatives of the plaintiff, and thoſe of the defendant have affets

to anſwer the demand, though the fuits fhall abate by the death

of the parties, yet they may be revived againſt or by the execu

tors : being indeed rather actions againſt the property than the

perfon, in which the executors have now the fame intereft that

their teftator had before.

THESE pleas to the juriſdiction, to the diſability, or in abate

ment, were formerly very often uſed as mere dilatory pleas, with

out any foundation of truth, and calculated only for delay ; but

now by ftatute 4 & 5 Ann. c. 16. no dilatory plea is to be admit

ted, without affidavit made of the truth thereof, or ſome proba

ble matter fhewn to the court to induce them to believe it true,

And with respect to the pleas themſelves, it is a rule, that no

exception ſhall be admitted againſt a declaration or writ, unleſs

the defendant will in the fame plea give the plaintiff a better¹ ;

that is, fhew him how it might be amended, that there may not

be two objections upon the fame account.

0 4 Inft. 315.

P Mar. 14.

• Brownl. 139.

ALL



Ch, 20.
WRONG S.

303

ALL pleas to the juriſdiction conclude to the cognizance of

the court; praying "judgment, whether the court will have far

" ther cognizance of the fuit :" pleas to the diſability conclude

to the perfon ; by praying " judgment, if the ſaid A the plain

" tiff ought to be anſwered :" and pleas in abatement (when the

fuit is by original) conclude to the writ or declaration ; by pray

ing "judgment of the writ, or declaration, and that the fame

66 may be quafhed," caffetur, made void, or abated : but, if the

action be by bill, the plea muſt pray "judgment of the bill,"

and not of the declaration ; the bill being here the original, and

the declaration only a copy of the bill.

WHEN thefe dilatory pleas are allowed, the cauſe is either

diſmiſſed from that jurifdiction ; or the plaintiff is ſtayed till his

difability be removed ; or he is obliged to fue out a new writ, by

leave obtained from the court , or to amend and new-frame his

declaration. But when on the other hand they are overruled as

frivolous, the defendant has judgment of refpondeat oufter, or

to anſwer over in ſome better manner. It is then incumbent on

him to plead

2. A PLEA to the action ; that is, to anfwer to the merits of

the complaint. This is done by confeffing or denying it.

A CONFESSION of the whole complaint is not very ufual, for

then the defendant would probably end the matter ſooner ; or

not plead at all, but ſuffer judgment to go by default. Yet fome

times, after tender and refufal of a debt, if the creditor haraffes

his debtor with an action, it then becomes neceffàry for the de

fendant to acknowlege the debt, and plead the tender ; adding

that he has always been ready, tout temps prift, and ſtill is ready,

uncore prift, to diſcharge it : for a tender by the debtor and re

fufal by the creditor will in all cafes diſcharge the coſts , but not

the debt itſelf ; though in fome particular cafes the creditor will

• Co. Entr. 271 . • 1 Vent. 21..

totally

1
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totally loſe his money . But frequently the defendant confeffes

one part of the complaint (by a cognovit actionem in reſpect

thereof) and traverfes or denies the reft : in order to avoid the

expenſe of carrying that part to a formal trial, which he has no

ground to litigate . A fpecies of this fort of confeffion is the

payment of money into court : which is for the moſt part neceſſary

upon pleading a tender, and is itſelf a kind of tender to the

plaintiff, by paying into the hands of the proper officer of the

court as much as the defendant acknowleges to be due, together

with the cofts hitherto incurred, in order to prevent the expenſe

of any farther proceedings . This may be done upon what is cal

led a motion ; which is an occafional application to the court by

the parties or their counſel, in order to obtain ſome rule or order

of court, which becomes neceffary in the progreſs of a cauſe ;

and it is uſually grounded upon an affidavit, (the perfect tenſe of

the verb affido) being a voluntary oath before fome judge or

officer of the court, to evince the truth of certain facts, upon

which the motion is grounded : though no fuch affidavit is ne

ceffary for payment of money into court. If, after the money

paid in, the plaintiff proceeds in his fuit, it is at his own peril : for,

if he does not prove more due than is ſo paid into court, he ſhall

be nonfuited and pay the defendant cofts ; but he ſhall ſtill have

the money fo paid in, for that the defendant has acknowleged to

be his due. In the French law the rule of practice is grounded

upon principles ſomewhat fimilar to this ; for there, if a perſon

be ſued for more than he owes, yet he loſes his cauſe if he does

not tender fo much as he really does owe ". To this head may

alſo be referred the practice of what is called a ſet-off: whereby

the defendant acknowleges the juſtice of the plaintiff's demand

on the one hand ; but, on the other, fets up a demand of his

own, to counterballance that of the plaintiff, either in the whole

or in part as, if the plaintiff fues for ten pounds due on a note

of hand, the defendant may fet off nine pounds due to himſelf

for merchandize fold to the plaintiff, and, in caſe he´pleads ſuch

fet-off, muft pay the remaining ballance into court. This an

▾ Sp. L. b. 6. c. 4.Litt. §. 338. Co. Litt. 209.

fwers
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fwers very nearly to the compenfatio, orstoppage, ofthe civil law ",

and depends on the ftatutes 2 Geo. II . c. 22. and 8 Geo . II .

c. 24. which enact, that, where there are mutual debts between

the plaintiff and defendant, one debt may be fet againſt the o

ther, and either pleaded in bar, or given in evidence upon the

general iffue at the trial ; which ſhall operate as payment, and

extinguiſh ſo much of the plaintiff's demand.

PLEAS, that totally deny the cauſe of complaint are either

the general iffue, or aspecial plea, in bar.

I. THE general iffue, or general plea, is what traverſes,

thwarts, and denies at once the whole declaration ; without of

fering any ſpecial matter whereby to evade it. As in treſpaſs

either vi et armis, or on the cafe, non culpabilis, not guilty " ;

in debt upon contract, nil debet, he owes nothing ; in debt on

bond, non eftfactum, it is not his deed ; on an affumpfit, non af

fumpfit, he made no ſuch promiſe. Or in real actions, nul tort,

no wrong done ; nul diffeifin, no diffeifin ; and in a writ of right,

that the tenant has more right to hold than the demandant has

to demand. Theſe pleas are called the general iffue, becauſe, by

importing an abſolute and general denial of what is alleged in the

declaration, they amount at once to an iffue ; by which we mean

a fact affirmed on one fide and denied on the other.

FORMERLY the general iffue was ſeldom pleaded, except

when the party meant wholly to deny the charge alleged againſt

him . But when he meant to diftinguish away or palliate the

charge, it was always ufual to ſet forth the particular facts in

what is called a special plea ; which was originally intended to

apprize the court and the adverſe party of the nature and cir

cumſtances of the defence, and to keep the law and the fact di

ſtinct. And it is an invariable rule, that every defence, which

cannot be thus fpecially pleaded, may be given in evidence, upon

the general iffue at the trial . But, the fcience of ſpecial plead

ing

21

Ff. 16. 2. 1 .

VOL. III .

w Append. No. II. § . 4
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ing having been frequently perverted to the purpoſes of chicane

and delay, the courts have of late in ſome inſtances, and the le

giſlature in many more, permitted the general iffue to be pleaded,

which leaves every thing open, the fact, the law, and the e

quity of the cafe ; and have allowed ſpecial matter to be given

in evidence at the trial . And, though it ſhould feem as if much

confufion and uncertainty would follow from fo great a relaxa

tion of the ſtrictnefs antiently obferved , yet experience has fhewn

it to be otherwife ; efpecially with the aid of a new trial, in caſe

either party be unfairly furprized by the other.

2. SPECIAL pleas, in bar of the plaintiff's demand, are

very various, according to the circumftances of the defendant's

cafe. As, in real actions a general releaſe or a fine, both of which

may deſtroy and bar the plaintiff's title. Or, in perfonal actions,

an accord, arbitration, conditions performed, nonage of the de

fendant, or fome other fact which precludes the plaintiff from

his action . A juftification is likewiſe a ſpecial plea in bar ; as

in actions of affault and battery, fon affault demefne, that it was

the plaintiff's own original aſſault ; in treſpaſs, that the defend

ant did the thing complained of in right of ſome office which

warranted him fo to do ; or, in an action of flander, that the

plaintiff is really as bad a man as the defendant ſaid he was.

ALSO a man may plead the ftatutes of limitations in bar; or

the time limited by certain acts of parliament, beyond which

no plaintiff can lay his cauſe of action. This, by the ſtatute of

32 Hen. VIII. c. 2. in a writ of right is fixty years : in affifes,

writs of entry, or other poffeffory actions real, of the feifin of

one's anceſtors, in lands ; and either of their ſeifin , or one's own,

in rents, fuits, and fervices ; fifty years : and in actions real for

lands grounded upon one's own feifin or poffeffion , fuch poffef

fion muſt have been within thirty years. By ftatute 1 Mar. ft. 2 .

c. 5. this limitation does not extend to any ſuit for advowſons,

upon reafons given in a former chapter But by the ftatute

I

* Append. No. III. § . 6 . y See pag. 250.

21 Jac. I.
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21 Jac. I. c . 2. a time of limitation was extended to the cafe of

the king ; ſo that poffeffion for fixty years precedent to 19 Febr.

1623 , is a bar even against the prerogative, in derogation of

the antient maxim " nullum tempus occurrit regi." By another fta

tute, 21 Jac. I. c. 16. twenty years is the time of limitation in

any writ of formedon : and, by a confequence, twenty years is

alfo the limitation in every action of ejectment ; for no ejectment

can be brought, unleſs where the leffor of the plaintiff is intitled

to enter on the lands , and by the ſtatute 21 Jac. I. c. 16. no

entry can be made by any man, unleſs within twenty years after

his right ſhall accrue. As to all perfonal actions, they are limi

ted by the statute laſt mentioned to fix years after the cauſe of

action commenced ; except actions of affault, battery, mayhem,

and impriſonment, which muſt be brought within four years,

and actions for words, which muſt be brought within two years,

after the injury committed. And by the ſtatute 31 Eliz . c . 5 . all

fuits, indictments, and informations, upon any penal ftatutes,

where any forfeiture is to the crown, ſhall be ſued within two

years, and where the forfeiture is to a fubject, within one year,

after the offence committed ; unleſs where any other time is fpe

cially limited by the ftatute. Laftly, by ftatute 10 W. III . c. 14.

no writ of error, or fcire facias, ſhall be brought to reverſe any

judgment, fine, or recovery, for error, unleſs it be profecuted

within twenty years. The uſe of theſe ftatutes of limitation is to

preferve the peace of the kingdom, and to prevent thofe innu

merable perjuries which might enfue, if a man were allowed to

bring an action for any injury committed at any diſtance of time.

Upon both theſe accounts the law therefore holds, that " intereſt

"reipublicae ut fit finis litium :" and upon the fame principle the

Athenian laws in general prohibited all actions, where the injury

was committed five years before the complaint was made . If

therefore in any fuit, the injury, or cauſe of action , happened

earlier than the period expreffly limited by law, the defendant

may plead the ſtatutes of limitations in bar : as upon an affump

b Pott. Ant. b. I. c. 21 .
2

3 Inft. 189.

• See pag. 206.
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fit, or promife to pay money to the plaintiff, the defendant may

plead non affumpfit infra fex annos ; he made no ſuch promiſe

within fix years ; which is an effectual bar to the complaint.

AN estoppel is likewife a fpecial plea in bar : which happens

where a man hath done fome act, or executed fome deed, which

eſtops or precludes him from averring any thing to the contrary.

As if tenant for years (who hath no freehold) levies a fine to an

other perfon. Though this is void as to ſtrangers, yet it ſhall work

as an eſtoppel to the cognizor ; for, if he afterwards brings an

action to recover theſe lands, and his fine is pleaded againſt him,

he ſhall thereby be eſtopped from ſaying, that he had no free

hold at the time, and therefore was incapable of levying it.

THE conditions and qualities of a plea (which, as well as

the doctrine of eftoppels, will alfo hold equally, mutatis mutan

dis, with regard to other parts of pleading) are, 1. That it be

fingle and containing only one matter ; for duplicity begets con

fufion. But by ſtatute 4 & 5 Ann. c. 16. a man with leave of the

court may plead two or more diftinct matters or fingle pleas ; as

in an action of affault and battery, theſe three, not guilty, fon

affault demefne, and the ftatute of limitations. 2. That it be di

rect and pofitive, and not argumentative. 3. That it have con

venient certainty of time, place, and perfons. 4. That it anſwer

the plaintiff's allegations in every material point. 5. That it be

fo pleaded as to be capable of trial.

SPECIAL pleas, are ufually in the affirmative, fometimes

in the negative, but they always advance fome new fact not men

tioned in the declaration ; and then they must be averred to be

true in the common form : --- " and this he is ready to verify."

--This is not neceffary in pleas ofthe general iffue ; thoſe always

containing a total denial of the facts before advanced by the other

party, and therefore putting him upon the proof of them.

1

IT
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IT is a rule in pleading, that no man be allowed to plead

fpecially fuch a plea as amounts only to the general iſſue, or a

total denial of the charge ; but in fuch caſe he thall be driven to

plead the general iffue in terms, whereby the whole queſtion is

referred to a jury. But if the defendant, in an affiſe or action of

treſpaſs, be defirous to refer the validity of his title to the court

rather than the jury, he may ftate his title fpecially, and at the

fame time give colour to the plaintiff, or fuppofe him to have an

appearance or colour of title, bad indeed in point of law, but

ofwhich the jury are not competent judges. As if his own true

title be, that he claims by feoffment with livery from A, by

force of which he entered on the lands in queftion, he cannot

plead this by itſelf, as it amounts to no more than the general

iſſue, nul tort, nul diſſeifin, in affiſe, or not guilty in an action of

trefpafs . But he may allege this ſpecially, provided he goes far

ther and ſays, that the plaintiff claiming by colour of a prior deed

of feoffment, without livery, entered ; upon whom he entered ;

and may then refer himſelf to the judgment of the court which

of theſe two titles is the beſt in point of law º .

WHEN the plea of the defendant is thus put in, if it does

not amount to an iffue or total contradiction of the declaration

but only evades it, the plaintiff may plead again, and reply to the

defendant's plea : either traverfing it, that is, totally denying

it ; as if on an action of debt upon bond the defendant pleads

folvit ad diem, that he paid the money when due, here the plain

tiff in his replication may totally traverſe this plea, by denying

that the defendant paid it : or he may allege new matter in con

tradiction to the defendant's plea ; as when the defendant pleads

no award made, the plaintiff may reply, and ſet forth an actual

award, and affign a breach : or the replication may confess and

avoid the plea, by ſome new matter or diſtinction , conſiſtent with

the plaintiff's former declaration ; as, in an action for trefpafling

upon land whereof the plaintiff is feiſed, if the defendant fhews a

Append. No. III . § . 6.
Dr & St. d. 2. c. 53.

title
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title to the land by defcent, and that therefore he had a right to

enter, and gives colour to the plaintiff, the plaintiff may either

traverfe and totally deny the fact of the defcent ; or he may con

fefs and avoid it, by replying, that true it is that ſuch deſcent

happened, but that fince the deſcent the defendant himſelf de

miſed the lands to the plaintiff for term of life. To the repli

cation the defendant may rejoin, or put in an anſwer called a rẻ

joinder. The plaintiff may anſwer the rejoinder by a fur-rejoin

der ; upon which the defendant may rebut ; and the plaintiff

anſwer him by a fur-rebutter. Which pleas, replications, re

joinders, fur-rejoinders, rebutters, and fur-rebutters anſwer to

the exceptio, replicatio, duplicatio, triplicatio, and quadruplicatio of

the Roman laws .

THE whole of this proceſs is denominated the pleading ; in

the ſeveral ſtages of which it muſt be carefully obſerved, not to

depart or vary from the title or defence, which the party has once

infifted on . For this (which is called a departure in pleading) .

might occafion endleſs altercation . Therefore the replication

muft fupport the declaration , and the rejoinder muſt ſupport the

plea, without departing out of it. As in the caſe of pleading

no award made, in confequence of a bond of arbitration , to

' which the plaintiff replies, ſetting forth an actual award ; now

the defendant cannot rejoin that he hath performed this award,

for fuch rejoinder would be an entire departure from his original

plea, which alleged that no fuch award was made : therefore he

has now no other choice, but to traverſe the fact of the replica

tion, or elſe to demur upon the law of it.

YET in many actions the plaintiff, who has alleged in his de

claration a general wrong, may in his replication, after an eva

five plea by the defendant, reduce that general wrong to a more

particular certainty, by affigning the injury afreſh with all it's

fpecific circumftances in fuch manner as clearly to afcertain and

identify it, confiftently with his general complaint ; which is

Inft . 4. 14. Bract. 7. 5. tr. 5. c. 1.
C

called



Ch.20.
311

WRONG S.

called a new or novel affignment. As, if the plaintiff in treſpaſs

declares on a breach of his cloſe in D ; and the defendant pleads

that the place where the injury is ſaid to have happened is a cer

tain cloſe of paſture in D, which defcended to him from B his

father, and fo is his own freehold ; the plaintiff may reply and

affign another cloſe in D, ſpecifying the abuttals and boundaries.

as the real place of the injury .

•

IT hath previouſly been obferved that duplicity in pleading

muſt be avoided . Every plea muſt be fimple, intire, connected,

and confined to one fingle point : it must never be entangled

with a variety of diftinct independent anfwers to the fame mat

ter; which muft require as many different replies, and introduce

a multitude of iffues upon one and the fame diſpute . For this

would often embarraſs the jury, and fometimes the court itſelf,

and at all events would greatly enhance the expenfe of the par

ties. Yet it frequently is expedient to plead in fuch a manner,

as to avoid any implied admiffion of a fact, which cannot with

propriety or fafety be poſitively affirmed or denied . And this

may be done by what is called a proteftation ; whereby the party

interpoſes an oblique allegation or denial of ſome fact, proteſting

(by the gerund, proteftando ) that fuch a matter does or does not

exiſt ; and at the fame time avoiding a direct affirmation or de

nial. Sir Edward Coke hath defined" a proteftation (in the pithy

dialect of that age ) to be " an exclufion of a conclufion ." For

the uſe of it is, to fave the party from being concluded with

reſpect to fome fact or circumftance, which cannot be directly

affirmed or denied without falling into duplicity of pleading ; and

which yet, if he did not thus enter his proteſt, he might be

deemed to have tacitly waived or admitted . Thus, while tenure

in villenage fubfifted , if a villein had brought an action againſt

his lord, and the lord was inclined to try the merits of the de

mand, and at the fame time to prevent any conclufion againſt

himſelf that he had waived his figniory ; he could not . in this

f Bro. Abr. t. trespass. 205.284,

%
pag. 308.

h
1 Inft. 124:

cafe
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cafe both plead affirmatively that the plaintiff was his villein,

and alſo take iſſue upon the demand ; for then his plea would

have been double, as the former alone would have been a good

bar to the action : but he might have alleged the villenage of

the plaintiff, by way of proteftation, and then have denied the

demand. By this means the future vaffalage of the plaintiff was

faved to the defendant, in cafe the iffue was found in his (the

defendant's) favour : for the proteftation prevented that conclu

fion, which would otherwife have reſulted from the reft of his

defence, that he had enfranchiſed the plaintiff *; fince no villein

could maintain a civil action againſt his lord. So alfo if a de

fendant, by way of inducement to the point of his defence, al

leges (among other matters ) a particular mode of feifin or te

nure, which the plaintiff is unwilling to admit, and yet defires

to take iffue on the principal point of the defence, he muſt deny

the feifin or tenure by way of proteftation, and then traverſe the

defenfive matter. So, laftly, if an award be ſet forth by the

plaintiff, and he can affign a breach in one part of it (viz. the

non-payment of a ſum of money) and yet is afraid to admit the

performance of the reſt of the award, or to aver in general a

non-performance of any part of it, left ſomething ſhould appear

to have been performed ; he may fave to himſelf

any advantage

he might hereafter make of the general non-performance, by al

leging that by proteftation ; and plead only the non-payment of

the money ' .

IN any ſtage of the pleadings, when either fide advances or

affirms any new matter, he uſually (as was faid) avers it to be

true ; " and this he is ready to verify." On the other hand,

when either fide traverſes or denies the facts pleaded by his an

tagoniſt, he uſually tenders an iſſue, as it is called ; the language

of which is different according to the party by whom the iſſue

is tendered : for if the traverſe or denial comes from the defen

dant, the iffue is tendered in this manner, " and of this he puts

1 Append. No. III. §. 6.

i Co. Litt. 126.

* See book II. ch. 6. pag. 94.

66
himſelf,
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"himſelf upon the country," thereby fubmitting himſelf to the

judgment of his peers " : but if the traverſe lies upon the plain

tiff, he tenders the iffue or prays the judgment of the peers

againſt the defendant in another form ; thus, " and this he prays

may be enquired of by the country."
66

BUT if either fide (as, for inftance, the defendant) pleads a

ſpecial negative plea, not traverſing or denying any thing that

was before alleged, but diſcloſing fome new negative matter ;

as where the ſuit is on a bond, conditioned to perform an a

ward, and the defendant pleads , negatively, that no award was

made, he tenders no iffue upon this plea ; becauſe it does not

yet appear whether the fact will be diſputed, the plaintiff not

having yet afferted the exiſtence of any award ; but when the

plaintiff replies, and fets forth an actual ſpecific award, if then

the defendant traverses the replication, and denies the making

ofany
ſuch award, he then and not before tenders an iffue to the

plaintiff. For when in the courſe of pleading they come to a

point which is affirmed on one fide, and denied on the other,

they are then faid to be at iſſue ; all their debates being at laſt

contracted into a fingle point, which muſt now be determined

either in favour of the plaintiff or of the defendant.

Append. No. II. § . 4.

VOL. III.

m
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CHAPTER THE TWENTY FIRST .

OF ISSUE AND DEMURRER.

Iss

SSUE, exitus, being the end of all the pleadings, is the fourth

part or ſtage of an action, and is either upon matter of law,

or matter offact.

AN iffue upon matter of law is called a demurrer : and it con

feffes the facts to be true, as stated by the oppofite party ; but

denies that, by the law arifing upon thofe facts, any injury is

done to the plaintiff, or that the defendant has made out a legi

timate excuſe ; according to the party which firſt demurs, demo

ratur, reſts or abides upon the point in queſtion. As, if the

matter of the plaintiff's complaint or declaration be inſufficient

in law, as by not affigning any fufficient trefpafs, then the de

fendant demurs to the declaration : if, on the other hand, the

defendant's excuſe or plea be invalid, as if he pleads that he

committed the trefpafs by authority, from a ſtranger, without

fetting out the ſtranger's right ; here the plaintiff may demur in

law to the plea and fo on in every other part of the proceed

ings, where either fide perceives any material objection in point

of law, upon which he may reft his caſe.

THE form of fuch demurrer is by averring the declaration or

plea, the replication or rejoinder, to be infufficient in law to

maintain
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maintain the action or the defence ; and therefore praying judg

ment for want of ſufficient matter alleged . Sometimes demur

rers are merely for want of fufficient form in the writ or decla

ration. But in cafe of exceptions to the form, or manner of

andpleading, the party demurring muſt by ſtatute 27 Eliz . c . 5 .

4 & 5 Ann. c. 16. ſet forth the cauſes of his demurrer, or wherein

he apprehends the deficiency to confift. And upon
either

a ge

neral, or ſuch a Special demurrer, the oppofite party avers it to

be fufficient, which is called a joinder in demurrer ', and then

the parties are at iffue in point of law. Which iffue in law, or

demurrer, the judges of the court before which the action is

brought must determine.

An iſſue of fact is where the fact only, and not the law, is

difputed. And when he that denies or traverſes the fact pleaded

by his antagoniſt has tendered the iſſue, thus, " and this he prays

66 may be enquired of by the country," or " and of this he puts

" himſelf upon the country," it may immediately be fubjoined

by the other party, " and the ſaid A. B. doth the like." Which

done, the iffue is faid to be joined, both parties having agreed

to reft the fate of the cauſe upon the truth of the fact in quef

tion . And this iffue, of fact, muft generally ſpeaking be de

termined, not by the judges of the court, but by fome other

method ; the principal of which methods is that by the country,

per pais, (in Latin, per patriam) that is, by jury. Which efta

bliſhment, of different tribunals for determining theſe different

iffues, is in fome meaſure agreeable to the courſe of juſtice in

the Roman republic, where the judices ordinarii determined only

queſtions of fact, but queſtions of law were referred to the de

cifions of the centumviri .

BUT here it will be proper to obſerve, that during the whole

of theſe proceedings, from the time of the defendant's appear

ance in obedience to the king's writ, it is neceffary that both the

a Append. No. III. § . 6.

Ibid.

с
Append. No. II . §. 4.

d Cic. de Orator. l. 1. c. 38.

Q92 parties
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parties be kept or continued in court from day to day, till the fi

nal determination of the fuit. For the court can determine no

thing, unleſs in the prefence of both the parties, in perſon or

by their attornies, or upon default of one of them, after his ori

ginal appearance and a time prefixed for his appearance in court

again . Therefore in the courſe of pleading, if either party ne

glects to put in his declaration, plea, replication , rejoinder, and

the like, within the times allotted by the ſtanding rules of the

court, the plaintiff, if the omiffion be his, is ſaid to be nonfuit,

or not to follow and purfue his complaint, and ſhall loſe the

benefit of his writ : or, if the negligence be on the fide of the

defendant, judgment may be had againſt him, for fuch his default.

And, after iffue or demurrer joined, as well as in fome ofthe pre

vious ſtages of proceeding, a day is continually given and entered

upon the record, for the parties to appear on from time to time,

as the exigence of the cafe may require . The giving of this day

is called the continuance, becauſe thereby the proceedings are con

tinued without interruption from one adjournment to another.

If theſe continuances are omitted the cauſe is thereby difconti

nued, and the defendant is diſcharged fine die, without a day,

for this turn for by his appearance in court he has obeyed the

command of the king's writ ; and, unleſs he be adjourned over

to a day certain, he is no longer bound to attend upon that fum

mons ; but he muſt be warned afreſh, and the whole muſt begin

de novo.

Now it may fometimes happen, that after the defendant has

pleaded, nay, even after iffue or demurrer joined, there
may have

ariſen ſome new matter, which it is proper for the defendant to

plead ; as, that the plaintiff, being a feme-fole, is fince mar

ried, or that ſhe has given the defendant a releaſe, and the like :

here, if the defendant takes advantage of this new matter, as

early as he poffibly can, viz. at the day given for his next ap

pearance, he is permitted to plead it in what is called a plea puis

darrein continuance, or fince the laſt adjournment. For it would

be unjust to exclude him from the benefit of this new defence,

which
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which it was not in his power to make when he pleaded the for

mer. But it is dangerous to rely on fuch a plea, without due

confideration ; for it confeffes the matter which was before in

difpute between the parties . And it is not allowed to be put in,

if
any continuance has intervened between the arifing of this freſh

matter and the pleading of it : for then the defendant is guilty

of neglect, or laches, and is fuppofed to rely on the merits of his

former plea. Alfo it is not allowed after a demurrer is determi

ned, or verdict given ; becauſe then relief may be had in another

way, namely, by writ of audita querela, of which hereafter.

And theſe pleas puis darrein continuance, when brought to a de

murrer in law or iffue of fact, fhall be determined in like man

ner as other pleas.

WE have faid, that demurrers, or queftions concerning the

fufficiency of the matters alleged in the pleadings, are to be de

termined by the judges of the court, upon folemn argument by

counſel on both fides ; and to that end a demurrer book is made.

up, containing all the proceedings at length, which are after

wards entered on record ; and copies thereof, called paper-books,

are delivered to the judges to peruſe. The record is a hiſtory

of the moſt material proceedings in the cauſe , entered on a

parchment roll, and continued down to the preſent time ; in

which muſt be ftated the original writ and fummons, all the

pleadings, the declaration, view or oyer prayed, the imparlances,

plea, replication, rejoinder, continuances, and whatever farther

proceedings have been had ; all entered verbatim on the roll, and.

alfo the iffue or demurrer, and joinder therein.

THESE were formerly all written, as indeed all public pro

ceedings were, in Norman or law French, and even the argu

ments of the counfel and decifions of the court were in the fame

barbarous dialect . An evident and ſhameful badge, it muſt be

owned, of tyranny and foreign fervitude ; being introduced un

;

e Cro. Eliz. 49.
f Append. N.II. § . 4. No. III . § . 6.

der
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der the auspices of William the Norman, and his fons : whereby

the obfervation of the Roman fatyrift was once more verified,

that " Gallia caufidicos docuitfacunda Britannos "." This continued

till the reign of Edward III ; who, having employed his arms fuc

ceſsfully in fubduing the crown of France, thought it unbefeem

ing the dignity of the victors to uſe any longer the language of

a vanquished country. By a ftatute therefore, paffed in the thirty

fixth year of his reign " , it was enacted, that for the future all

pleas fhould be pleaded, fhewn, defended, anſwered, debated,

and judged in the Engliſh tongue ; but be entered and enrolled

in Latin. In like manner as don Alonſo X, king of Caftile (the

great-grandfather of our Edward III ) obliged his ſubjects to uſe

the Caftilian tongue in all legal proceedings ; and as, in 1286,

the German language was eſtabliſhed in the courts of the em

pire . And perhaps if our legiſlature had then directed that the

writs themſelves, which are mandates from the king to his ſubjects

to perform certain acts or to appear at certain places, ſhould have

been framed in the Engliſh language, according to the rule ofour

antient law , it had not been very improper. But the record or

enrollment of thoſe writs and the proceedings thereon, which

was calculated for the benefit of poſterity, was more ſerviceable

(becauſe more durable) in a dead and immutable language than

in any flux or living one. The practiſers however, being uſed

to the Norman language, and therefore imagining they could

expreſs their thoughts more aptly and more conciſely in that than

in any other, ftill continued to take their notes in law French ;

and of courſe when thofe notes came to be publiſhed, under the

denomination of reports, they were printed in that barbarous dia

lect ; which, joined to the additional terrors of a Gothic black

letter, has occafioned many a ftudent to throw away his Plow

den and Littleton, without venturing to attack a page of them.

And yet in reality, upon a nearer acquaintance, they would have

found nothing very formidable in the language ; which differs

8 Juv. XV. III.

h
c. 15 .

i Mod. Un. Hift. xx. 211:

* Ibid. xxix. 235.

Mirr. c. 4. §. 3.

in
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in it's grammar and orthography as much from the modern

French, as the diction of Chaucer and Gower does from that of

Addiſon and Pope. Befides, as the English and Norman lan

guages were concurrently uſed by our anceſtors for ſeveral cen

turies together, the two idioms have naturally affimilated , and

mutually borrowed from each other : for which reaſon the gram

matical conſtruction of each is ſo very much the fame, that I

apprehend an Engliſhman (with a week's preparation) would un

derſtand the laws of Normandy, collected in their grand couftu

mier, as well if not better than a Frenchman bred within the

walls of Paris.

THE Latin, which fucceeded the French for the entry and

enrollment of pleas, and which continued in uſe for four centu

ries, anſwers fo nearly to the English (oftentimes word for word)

that it is not at all furprizing it ſhould generally be imagined to

be totally fabricated at home, with little more art or trouble than

by adding Roman terminations to Engliſh words. Whereas in

reality it is a very univerfal dialect, fpread throughout all Europe

at the irruption of the northern nations, and particularly accom

modated and moulded to anſwer all the purpoſes of the lawyers

with a peculiar exactneſs and precifion . This is principally owing

to the fimplicity or (if the reader pleaſes) the poverty and bald

nefs of it's texture, calculated to exprefs the ideas of mankind

juſt as they ariſe in the human mind, without any rhetorical

flouriſhes, or perplexed ornaments of ftyle : for it may be ob

ſerved, that thoſe laws and ordinances, of public as well as pri

vate communities, are generally the moſt eaſily understood ,

where ſtrength and perfpicuity, nor harmony or elegance of ex

preffion, have been principally confulted in compiling them .

Theſe northern nations, or rather their legiflators, though they

refolved to make uſe of the Latin tongue in promulging their

laws, as being more durable and more generally known to their

conquered fubjects than their own Teutonic dialects, yet either

through choice or neceffity have frequently intermixed therein

ſome words of a Gothic original ; which is, more or less, the

cafe



320

Book III.PRIVATE

cafe in every country of Europe, and therefore not to be imputed

as any peculiar blemiſh in our Engliſh legal latinity ". The truth

is, what is generally denominated law-latin is in reality a mere

technical language, calculated for eternal duration, and eaſy to

be apprehended both in preſent and future times ; and on thoſe

accounts beſt ſuited to preferve thofe memorials which are in

tended for perpetual rules of action . The rude pyramids of

Egypt have endured from the earlieſt ages, while the more mo

dern and more elegant ſtructures of Attica, Rome, and Palmyra

have funk beneath the ftroke of time.

As to the objection of locking up the law in a ſtrange and

unknown tongue, this is of little weight with regard to records,

which few have occafion to read but ſuch as do, or ought to,

underſtand the rudiments of Latin. And befides it may be ob

ferved of the law-latin, as the very ingenious fir John Davies "

obferves of the law-french, " that it is ſo very eaſy to be learn

" ed, that the meanest wit that ever came to the ſtudy of the

"law doth come to underſtand it almoſt perfectly in ten days

without a reader."

It is true indeed that the many terms of art, with which the

law abounds, are fufficiently harſh when latinized (yet not more

ſo than thoſe of other ſciences) and may, as Mr Selden obſerves ,

give offence " to fome grammarians of ſqueamish ſtomachs, who

"would rather chufe to live in ignorance of things the moſt

" uſeful and important, than to have their delicate ears wounded

<<

by the uſe of a word, unknown to Cicero, Saluft, or the other

" writers of the Auguftan age." Yet this is no more than muſt

unavoidably happen when things of modern uſe, of which the

Romans had no idea, and confequently no. phraſes to exprefs

Thefollowing fentence, "fi quis ad bat

"talia curtefua exierit, if any one goes out

" of his own court to fight," &c. may raiſe

a fmile in the ſtudent as a flaming modern

anglicifm but he may meet with it, among

others of the fame ftamp, in the laws ofthe

Burgundians on the continent, before the

end of the fifth century. (Add.1. c.5. §.2 .)

Pref. Rep.

• Pref. ad Eadmer.

them,
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them, come to be delivered in the Latin tongue. It would puzzle

the moſt claffical ſcholar to find an appellation, in his pure lati

nity, for a constable, a record, or a deed of feoffment : it is

therefore to be imputed as much to neceffity, as ignorance, that

they were filed in our forenfic dialect conftabularius, recordum,

and feoffamentum. Thus again, another uncouth word of our

antient laws (for I defend not the ridiculous barbariſms ſometimes

introduced by the ignorance of modern practifers) the fubftantive

murdrum, or the verb murdrare, however harsh and unclaffical it

may feem, was neceffarily framed to exprefs a particular offence;

fince no other word in being, occidere, interficere, necare, or the

like, was fufficient to exprefs the intention of the criminal, or

quo animo the act was perpetrated ; and therefore by no means

came up to the notion of murder at prefent entertained by our

law ; viz. a killing with malice aforethought.

A SIMILAR neceffity to this produced a fimilar effect at By

zantium , when the Roman laws were turned into Greek for the

uſe of the oriental empire : for, without any regard to Attic

elegance, the lawyers of the imperial courts made no ſcruple to

tranflatefidei-commiffarios, Qideixouuosages ; cubiculum, xx68xλ«ov²;

filium-familias, maida-Qapiñias ' ; repudium, peradiov ' ; compromiffum,

κομπρομιοτονε ; reverentia et obfequium , ῥευερεντια και δβσεκδιον " ; and

the like. They ſtudied more the exact and precife import ofthe

words, than the neatneſs and delicacy of their cadence. And my

academical readers will excufe me for ſuggeſting, that the terms

of the law are not more numerous, more uncouth, or more diffi

cult to be explained by a teacher, than thoſe of logic, phyfics,

and the whole circle of Ariſtotle's philofophy, nay even of the

politer arts of architecture and it's kindred ftudies, or the fcience

of rhetoric itſelf. Sir Thomas More's famous legal quef

tion " contains in it nothing more difficult, than the definition

P Nov. 1. c. 1.

1 Nov. 8. edit.
Conftantinop.

1 Νου . 117. c . 1 .

Ibid. c. 8.

VOL. III.

t Nov. 82. c. II.

" Nov. 78. c. 2.

w See pag. 149.

Rr
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which in his time the philofophers currently gave of their ma

teria prima, the groundwork of all natural knowlege ; that it is

neque quid, neque quantum, neque quale, neque aliquid eorum qui

“ bus ens determinatur ;" or it's ſubſequent explanation by Adrian

Heereboord, who affures us that " materia prima non eft corpus,

neque per formam corporeitatis, neque per fimplicem effentiam :

eft tamen ens, et quidem fubftantia, licet incompleta ; habetque ac

"tum ex fe entitativum, et fimul eft potentia fubjectiva." The law

therefore, with regard to it's technical phraſes, ſtands upon the

fame footing with other ſtudies, and requeſts only the fame in

dulgence.

66

66

THIS technical Latin continued in ufe from the time of it's

first introduction, till the fubverfion of our antient conftitution

under Cromwell ; when, among many other innovations in the

law, fome for the better and fome for the worſe, the language

of our records was altered and turned into English. But, at the

reſtoration of king Charles, this novelty was no longer coun

tenanced ; the practiſers finding it very difficult to express them

felves fo conciſely or fignificantly in any other language but the

Latin. And thus it continued without any fenfible inconve

nience till about the year 1730, when it was again thought pro

per that the proceedings at law fhould be done into Engliſh, and

it was accordingly fo ordered by ftatute 4 Geo. II . c. 26. This

was done, in order that the common people might have know

lege and underſtanding ofwhat was alleged or done for and againſt

them in the proceſs and pleadings, the judgment and entries in

a cauſe. Which purpoſe I know not how well it has anſwered ;

but am apt to fufpect that the people are now, after many years

experience, altogether as ignorant in matters of law as before.

On the other hand, theſe inconveniences have already ariſen

from the alteration ; that now many clerks and attorneys are

hardly able to read, much leſs to underſtand, a record even of

ſo modern a date as the reign of George the firſt. And it has

much enhanced the expenfe of all legal proceedings : for fince

Philofoph. natural. c. 1. §. 28, &c.

the

9
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the practifers are confined ( for the fake of the ſtamp duties,

which are thereby confiderably encreaſed ) to write only a ſtated

number of words in a fheet ; and as the English language,

through the multitude of it's particles, is much more verboſe

than the Latin ; it follows that the number of fheets muſt be

very much augmented by the change . The tranſlation alfo

of technical phraſes, and the names of writs and other proceſs,

were found to be fo very ridiculous ( a writ of nifi prius, quare

impedit, fieri facias, habeas corpus, and the reft, not being ca

pable of an Engliſh dreſs with any degree of ſeriouſneſs) that in

two years time a new act was obliged to be made, 6 Geo. II.

c. 14 ; which allows all technical words to continue in the uſual

language, and has thereby almoſt defeated every beneficial pur

pofe of the former ftatute.

WHAT is faid of the alteration of language by the fta

tute 4 Geo. II. c. 26. will hold equally ſtrong with reſpect to the

prohibition of uſing the antient immutable court hand in writing

the records or other legal proceedings ; whereby the reading of

any record that is forty years old is now become the object of

ſcience, and calls for the help of an antiquarian . But that branch

of it, which forbids the uſe of abbreviations, feems to be of more

folid advantage, in delivering fuch proceedings from obſcurity :

according to the precept of Juftinian ; " ne per fcripturam ali

66

qua fiat in pofterum dubitatio, jubemus non per figlorum captiones

"et compendiofa aenigmata ejufdem codicis textum confcribi, fed per

" literarum confequentiam explanari concedimus." But, to return to

our demurrer.

WHEN the fubftance of the record is completed, and copies

are delivered to the judges, the matter of law, upon which the

demurrer is grounded, is upon folemn argument determined by

the court, and not by any trial by jury ; and judgment is there

y For instance, thefe three words, "fe- ed into feven, " according to the form of

"́ cundum formam ftatuti," are now convert "the ftatute."

2 de concept. digest. § . 13 .

Rr 2 upon



324
BOOK III.

PRIVATÈ

upon accordingly given . As, in an action of trefpaſs, if the

defendant in his plea confeffes the fact, but juſtifies it caufa ve

nátionis, for that he was hunting ; and to this the plaintiff de

murs, that is, he admits the truth of the plea, but denies the

juſtification to be legal : now, on arguing this demurrer, if the

court be of opinion, that a man may not juſtify treſpaſs in hunt

ing, they will give judgment for the plaintiff, if they think that

he may, then judgment is given for the defendant. Thus is an

iffue in law, or demurrer, difpofed of.

AN iffue of fact takes up more form and preparation to ſettle

it ; for here the truth of the matters alleged muſt be folemnly

examined in the channel preſcribed by law. To which exami

nation, of facts, the name of trial is uſually confined, which

will be treated of at large in the two fucceeding chapters.
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CHAPTER THE TWENTY SECON D.

OF THE SEVERAL SPECIES OF TRIAL.

T

HE uncertainty of legal proceedings is a notion fo generally

adopted, and has fo long been the ftanding theme of wit

and good humour, that he who ſhould attempt to refute it would

be looked upon as a man, who was either incapable of difcern

ment himſelf, or elfe meant to impofe upon others . Yet it may

not be amiſs, before we enter upon the feveral modes whereby

certainty is meant to be obtained in our courts of juſtice, to in

quire a little wherein this uncertainty, fo frequently complained

of, confiſts ; and to what cauſes it owes it's original .

IT hath ſometimes been faid to owe it's original to the num

ber of our municipal conſtitutions, and the multitude of our ju

dicial decifions ; which occafion, it is alleged, abundance of

rules that militate and thwart with each other, as the fentiments

or caprice of fucceffive legiflatures and judges have happened to

vary. The fact, of multiplicity, is allowed ; and that thereby

the reſearches of the ftudent are rendered more difficult and la

borious but that, with proper induſtry, the reſult of thoſe en

quiries will be doubt and indecifion, is a confequence that cannot

be admitted. People are apt to be angry at the want of fimpli

city in our laws : they miſtake variety for confufion, and com

plicated cafes for contradictory. They bring us the examples of

* See the preface to fir John Davies's reports : wherein many of the following topics

are difcuffed more at large.

arbitrary
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arbitrary governments, of Denmark, Mufcovy, and Pruffia ; of

wild and uncultivated nations, the favages of Africa and Ameri

ca ; or of narrow domeftic republics, in antient Greece and mo

dern Switzerland ; and unreaſonably require the ſame paucity of

laws, the fame concifenefs of practice, in a nation of freemen,

a polite and commercial people, and a populous extent of terri

tory.

In an arbitrary, defpotic, government, where the lands are

at the difpofal of the prince, the rules of fucceffion, or the mode

of enjoyment, muſt depend upon his will and pleaſure. Hence

there can be but few legal determinations relating to the pro

perty, the deſcent, or the conveyance of real eſtates ; and the

fame holds in a ſtronger degree with regard to goods and chat

tels, and the contracts relating thereto. Under a tyrannical ſway

trade muſt be continually in jeopardy, and of conſequence can

never be extenfive : this therefore puts an end to the neceffity of

an infinite number of rules, which the Engliſh merchant daily

recurs to for adjuſting commercial differences . Marriages are

there ufually contracted with flaves ; or at leaſt women are treat

ed as fuch : no laws can be therefore expected to regulate the

rights of dower, jointures, and marriage ſettlements. Few alfo

are the perfons who can claim the privileges of any laws ; the

bulk of thoſe nations, viz. the commonalty, boors, or peaſants,

being merely villeins and bondmen. Thofe are therefore left to

the private coercion of their lords, are eſteemed (in the con

templation of theſe boaſted legiſlators) incapable of either right

or injury, and of confequence are entitled to no redreſs. We

may ſee, in theſe arbitrary ſtates, how large a field of legal con

teſts is already rooted up and deſtroyed.

AGAIN ; were we a poor and naked people, as the ſavages of

America are, ftrangers to ſcience, to commerce, and the arts as

well of convenience as of luxury, we might perhaps be con

tent, as ſome of them are ſaid to be, to refer all diſputes to the

next man we met upon the road, and ſo put a ſhort end to every

contro
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controverfy. For in a ſtate of nature there is no room for muni

cipal laws ; and the nearer any nation approaches to that ſtate,

the fewer they will have occafion for. When the people ofRome

were little better than ſturdy fhepherds or herdsmen, all their

laws were contained in ten or twelve tables : but as luxury, po

liteness, and dominion increaſed, the civil law increaſed in the

fame proportion , and ſwelled to that amazing bulk which it now

occupies, though fucceffively pruned and retrenched by the em

perors Theodofius and Juſtinian .

IN like manner we may laftly obferve, that, in petty ſtates

and narrow territories, much fewer laws will fuffice than in large

ones, becauſe there are fewer objects upon which the laws can

operate. The regulations of a private family are ſhort and well

known ; thofe of a prince's houshold are neceffarily more various

and diffufe.

For

THE cauſes therefore of the multiplicity of the Engliſh laws

are, the extent of the country which they govern ; the commerce

and refinement of it's inhabitants ; but, above all, the liberty

and property of the fubject. Thefe will naturally produce an

infinite fund of difputes, which muſt be terminated in a judicial

way and it is effential to a free people, that thefe determina

tions be publiſhed and adhered to ; that their property may be as

certain and fixed as the very conftitution of their ſtate.

though in many other countries every thing is left in the breaſt

of the judge to determine, yet with us he is only to declare and

pronounce, not to make or new-model, the law. Hence a multitude

of decifions, or cafes adjudged, will arife ; for ſeldom will it

happen that any one rule will exactly fuit with many cafes. And

in proportion as the decifions of courts of judicature are multi

plied, the law will be loaded with decrees, that may femetimes

(though rarely) interfere with each other : either becauſe fuc

ceeding judges may not be apprized of the prior adjudication ;

or becauſe they may think differently from their predeceffors ;

or becauſe the fame arguments did not occur formerly as at pre

fent ;
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fent ; or, in fine, becauſe of the natural imbecillity and imper

fection that attends all human proceedings . But, wherever this

happens to be the cafe in any material point, the legislature is

ready, and from time to time both may, and frequently does,

intervene to remove the doubt ; and, upon due deliberation had,

determines by a declaratory ftatute how the law fhall be held for

the future.

WHATEVER inftances therefore of contradiction or uncer

tainty may have been gleaned from our records, or reports, muſt

be imputed to the defects of human laws in general, and are not

owing to any particular ill conſtruction of the Engliſh ſyſtem.

Indeed the reverſe is moſt ſtrictly true. The Engliſh law is leſs

embarraſſed with inconſiſtent reſolutions and doubtful queſtions,

than any other known fyftem of the fame extent and the fame

duration . I may inftance in the civil law : the text whereof, as

collected by Juftinian and his agents, is extremely voluminous

and diffuſe ; but the idle comments, obfcure gloffes, and jarring

interpretations grafted thereupon by the learned juriſts, are lite

rally without number. And theſe gloffes, which are mere pri

vate opinions of fcholaftic doctors ( and not, like our books of

reports, judicial determinations of the court ) are all of authority

fufficient to be vouched and relied on ; which muft needs breed

great diſtraction and confufion in their tribunals. The fame may

be faid of the canon law ; though the text thereof is not of half

the antiquity with the common law of England ; and though

the more antient any ſyſtem of laws is, the more it is liable to

be perplexed with the multitude of judicial decrees. When

therefore a body of laws, of fo high antiquity as the Engliſh, is

in general fo clear and perfpicuous, it argues deep wiſdom and

forefight in ſuch as laid the foundations, and great care and cir

cumfpection, in fuch as have built the fuperftructure.

BUT is not (it will be aſked) the multitude of lawſuits, which

we daily fee and experience, an argument againſt the clearness

and certainty of the law itſelf ? By no means : for among the

various
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various difputes and controverfies, which are daily to be met with

in the courſe of legal proceedings, it is obvious to obferve how

very few ariſe from obfcurity in the rules or maxims of law.

An action ſhall ſeldom be heard of, to determine a queſtion of

inheritance, unleſs the fact ofthe deſcent be controverted . But the

dubious points, which are ufually agitated in our courts, ariſe

chiefly from the difficulty there is of afcertaining the intentions

of individuals, in their folemn difpofitions of property ; in their

contracts, conveyances, and teftaments, It is an object indeed

of the utmoſt importance in this free and commercial country,

to lay as few reſtraints as poſſible upon the transfer of poffeffions

from hand to hand, or their various defignations marked out bythe

prudence, convenience, or neceffities, or even by the caprice, of

their owners : yet to inveſtigate the intention of the owner is fre

quentlymatter ofdifficulty, among heaps of entangled conveyances

or wills of a various obfcurity. The law rarely heſitates in decla

ring it's own meaning ; but the judges are frequently puzzled

to find out the meaning of others. Thus the powers, the inte

reft, the privileges, and properties of a tenant for life, and a te

nant in tail, are clearly diſtinguiſhed and preciſely ſettled by law :

but, what words in a will ſhall conftitute this or that eſtate, has

occafionally been difputed for more than two centuries paft; and

will continue to be difputed as long as the careleffneſs, the igno

rance, or fingularity of teftators fhall continue to cloath their

intentions in dark or new-fangled expreffions.

BUT, notwithſtanding ſo vaſt an acceffion of legal controverſies,

arifing from ſo fertile a fund as the ignorance and wilfulneſs of

individuals, theſe will bear no compariſon in point of number to

thoſe which are founded upon the diſhoneſty, and difingenuity

of the parties by either their fuggefting complaints that are

falſe in fact , and thereupon bringing groundleſs actions ; or

by their denying fuch facts as are true, in fetting up unwarrant

able defences . Ex facto oritur jus : if therefore the fact be per

verted or mis-repreſented, the law which arifes from thence will

unavoidably be unjuſt or partial. And, in order to prevent this,

VOL. III . S f it
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it is neceffary to fet right the fact, and eſtabliſh the truth con

tended for, by appealing to fome mode ofprobation or trial, which

the law of the country has ordained for a criterion of truth and

falfhood.

THESE modes of probation or trial form in every civilized

country the great object of judicial decifions. And experience

will abundantly fhew, that above a hundred of our lawfuits ariſe

from difputed facts, for one where the law is doubted of. About

twenty days in the year are fufficient, in Weſtminſter-hall, to

fettle (upon folemn argument) every demurrer or other ſpecial

point of law that arifes throughout the nation : but two months

are annually ſpent in deciding the truth of facts, before fix .

diftinct tribunals, in the feveral circuits of England ; exclufive

of Middleſex and London, which afford a ſupply of cauſes much

more than equivalent to any two of the largeſt circuits.

TRIAL then is the examination of the matter of fact in iffue ;

of which there are many different fpecies, according to the dif

ference of the ſubject, or thing to be tried of all which we

will take a curſory view in this and the ſubſequent chapter. For

the law of England ſo induſtriouſly endeavours to inveſtigate

truth at any rate, that it will not confine itſelf to one, or to a

few, manners of trial ; but varies it's examination of facts ac

cording to the nature of the facts themfeves : this being the one

invariable principle purfued, that as well the best method of

trial, as the beſt evidence upon that trial, which the nature of

the cafe affords, and no other, fhall be admitted in the Engliſh

courts of juftice.

THE fpecies of trials in civil cafes are feven. By record ; by

infpection, or examination ; by certificate ; by witneſſes ; by wager

of battel ; by wager of law ; and by jury.

I. FIRST then of the trial by record. This is only uſed in

one particular inſtance : and that is where a matter of record is

pleaded
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pleaded in any action, as a fine, a judgment, or the like ; and

the oppofite party pleads " nul tiel record," that there is no fuch

matter of record exifting : upon this, iffue is tendered and join

ed in the following form, " and this he prays may be enquired

"of by the record, and the other doth the like ;" and hereupon

the party pleading the record has a day given him to bring it in,

and proclamation is made in court for him to " bring forth his

"record or he fhall be condemned ;" and, on his failure, his

antagoniſt ſhall have judgment to recover. The trial therefore

of this iſſue is merely by the record ; for, as fir Edward Coke '

obferves, a record or enrollment is a monument of ſo high a na

ture, and importeth in itſelf fuch abſolute verity, that if it be

pleaded that there is no fuch record, it ſhall not receive any trial

by witneſs, jury, or otherwife, but only by itſelf. Thus titles

of nobility, as whether earl or no earl, baron or no baron, ſhall

be tried by the king's writ or patent only, which is matter of

record . Alfo in cafe of an alien, whether alien friend or ene

my, ſhall be tried by the league or treaty between his fovereign

and ours ; for every league or treaty is of record . And alſo,

whether a manor be held in antient demefne or not, fhall be

tried by the record of domefday in the king's exchequer.

•

II. TRIAL by inspection, or examination, is when for the

greater expedition of a caufe, in fome point or iffue being either

the principal queftion, or arifing collaterally out of it, but being

evidently the object of ſenſe, the judges of the court, upon the

teftimony of their own ſenſes, ſhall decide the point in difpute.

For, where the affirmative or negative of a queftion is matter of

fuch obvious determination, it is not thought neceffary to fum

món a jury to decide it ; who are properly called in to inform

the confcience of the court in refpect of dubious facts : and there

fore when the fact, from it's nature, muſt be evident to the court

either from ocular demonſtration or other irrefragable proof,

there the law departs from it's uſual reſort, the verdict of twelve

260.
b

1 Inft. 117.

© 6 Rep. 53.

d
9 Rep. 31 .

Sf 2 men,
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men, and relies on the judgment of the court alone. As in caſe

of a fuit to reverſe a fine for non-age of the cognizor, or to fet

afide a ftatute or recognizance entered into by an infant ; here,

and in other cafes of the like fort, a writ fhall iffue to the ſhe

riff , commanding him that he conſtrain the faid party to ap

pear, that it may be aſcertained by the view of his body by the

king's juſtices, whether he be of full age or not; "ut per afpectum

"corporis fui conftare poterit jufticiariis noftris, fi praedictus A fit

plenae aetatis, necne ." If however the court has, upon in

ſpection, any doubt of the age of the party, (as may frequently

be the cafe ) it may proceed to take proofs of the fact ; and, par

ticularly, may examine the infant himſelf upon an oath of voir

dire, veritatem dicere, that is, to make true anſwer to fuch quef

tions as the court ſhall demand of him : or the court may ex

amine his mother, his god-father, or the like®.

""

In like manner if a defendant pleads in abatement of the ſuit

that the plaintiff is dead, and one appears and calls himſelf the

plaintiff, which the defendant denies ; in this cafe the judges

fhall determine by inſpection and examination, whether he be

the plaintiff or not . Alſo if a man be found by a jury an idiot

a nativitate, he may come in perfon into the chancery before the

chancellor, or be brought there by his friends, to be inſpected

and examined, whether idiot or not : and if, upon fuch view

and enquiry, it appears he is not fo, the verdict of the jury,

and all the proceedings thereon, are utterly void and inſtantly of

no effecti .

ANOTHER inftance in which the trial by infpection may be

uſed, is when, upon an appeal of maihem, the iffue joined is

whether it be maihem or no maihem, this fhall be decided by

the court upon inſpection, for which purpoſe they may call in

с
• 9 Rep. 31 .

f Thisquestion of non-age was formerly,

according to Glanvil, ( 7. 13. c. 15.) tried

by a jury of eight men ; though now it is

tried by inspection.

82 Roll. Abr. 573.

h 9 Rep. 30.

i Ibid. 31.

the
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the affiftance of furgeons . And, by analogy to this, in an ac

tion of treſpaſs for majhem, the court, (upon view of fuch mai

hem as the plaintiff has laid in his declaration , or which is cer

tified by the judges who tried the cauſe to be the fame as was

given in evidence to the jury) may encreaſe the damages at their

own discretion * ; as may alſo be the cafe upon view of an atro

cious battery ' . But then the battery muſt likewiſe be alleged fo

certainly in the declaration , that it may appear to be the ſame

with the battery inſpected .

* . [( .

ALSO, to afcertain any circumftances relative to a particular

day paſt, it hath been tried by an inſpection of the almanac by

the court. Thus, upon a writ of error from an inferior court,

that of Lynn, the error affigned was that the judgment was

given on a funday, it appearing to be on 26February, 26 Eliz. and

upon infpection of the almanacs of that year it was found that

the 26th of February in that year actually fell upon a funday :

this was held to be a fufficient trial, and that a trial by a jury

was not neceffary, although it was an error in fact ; and fo the

judgment was reverfed ". But, in all theſe caſes, the judges, if

they conceive a doubt, may order it to be tried by jury..

III. THE trial by certificate is allowed in ſuch caſes, where

the evidence of the perfon certifying is the only proper criterion.

of the point in difpute. For, when the fact in queftion lies out

of the cognizance of the court, the judges muſt rely on the fo

lemn averment or information of perfons in ſuch a ſtation, as

affords them the moft clear and competent knowlege of the

truth . As therefore fuch evidence (if given to a jury) muſt have

been conclufive, the law, to fave trouble and circuity, permits.

the fact to be determined upon fuch certificate merely.. Thus,.

1. If the iffue be whether A was abfent with the king in his

army out of the realm in time of war, this ſhall be tried " by

j 2 Roll . Abr. 578.

k1 Sid. 108.

1: Hardr. 408.

m Cro. Eliz. 227 .

n Litt. §. 102..

the
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the certificate of the marefchall of the king's hoft in writing:

under his feal, which ſhall be ſent to the juftices . 2. If, in or

der to avoid an outlawry, or the like, it was alleged that the de

fendant was in priſon, ultra mare, at Bourdeaux, or in the fer

vice of the mayor of Bourdeaux, this fhould have been tried by

the certificate of the mayor ; and the like of the captain of

Calais . But, when this was law , thofe towns were under the

dominion of the crown of England . And therefore, by a pa

rity of reaſon, it ſhould now hold that in ſimilar caſes, ariſing at

Jamaica or Minorca, the trial fhould be by certificate from the

governor of thoſe iſlands. We alfo find that the certificate of

the queen's meffenger, fent to fummon home a peereſs of the

realm, was formerly held a fufficient trial of the contempt in

refuſing to obey fuch fummons. 3. For matters within the

realm ; the cuſtoms of the city of London ſhall be tried by the

certificate of the mayor and aldermen, certified by the mouth

of their recorder ' ; upon a furmife from the party alleging it,

that the cuſtom ought to be thus tried : elſe it must be tried by

the country . As, the cuſtom of diftributing the effects of

freemen deceaſed ; of enrolling apprentices ; or that he who is

free of one trade may uſe another ; if any of theſe, or other fi

milar, points come in iffue . But this rule admits of an exception,

where the corporation of London is party, or intereſted, in the

fuit ; as in an action brought for a penalty inflicted by the cuf

tom : for there the reafon of the law will not endure ſo partial

a trial ; but this cuſtom ſhall be determined by a jury, and not

by the mayor and aldermen, certifying by the mouth of their

recorder . 4. In fome cafes, the fheriff of London's certificate

ſhall be the final trial : as if the iffue be, whether the defendant

be a citizen of London or a foreigner , in cafe of privilege

pleaded to be fued only in the city courts . Of a nature fome

what fimilar to which is the trial of the privilege of the univer

fity, when the chancellor claims cognizance of the cauſe, be

• 9 Rep. 31 .

P2 Roll. Abr. 583.

• Dyer. 176, 177.

Co. Litt. 74. 4 Burr. 248 .

Bro. Abr. t. trial. pl. 96,

t Hob. 85.

▾ Co. Litt. 74'

cauſe
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cauſe one of the parties is a privileged perfon . In this caſe, the

charters, confirmed by act of parliament, direct the trial of the

queſtion,whether a privileged perfon or no, to be determined bythe

certificate and notification of the chancellor under feal ; to which

it hath alſo been uſual to add an affidavit of the fact but if

the parties be at iffue between themſelves, whether A is a mem

ber of the univerſity or no, on a plea of privilege, the trial ſhall

be then by jury, and not by the chancellor's certificate " ; becauſe

the charters direct only that the privilege be allowed on the

chancellor's certificate, when the claim of cognizance is made

by him, and not where the defendant himſelf pleads his privi

lege fo that this muſt be left to the ordinary courſe of deter

mination . 5. In matters of ecclefiaftical jurifdiction, as mar

riage, and of courſe general baftardy, and alfo excommunication,

and orders, theſe, and other like matters, fhall be tried by the

biſhop's certificate " . As if it be pleaded in abatement, that the

plaintiff is excommunicated, and iffue is joined thereon ; or if a

man claims an eſtate by deſcent, and the tenant alleges the de

mandant to be a baftard ; or if on a writ of dower the heir

pleads no marriage ; or if the iffue in a quare impedit be, whether

or no the church be full by inſtitution ; all theſe being matters

of mere ecclefiaftical cognizance, fhall be tried by certificate

from the ordinary. But in an action on the caſe for calling a man

baſtard, the defendant having pleaded in juſtification that the

plaintiff was really fo, this was directed to be tried by a jury * :

becauſe, whether the plaintiff be found either a general or fpe

cial baſtard, the juftification will be good ; and no queſtion of

special baftardy ſhall be tried by the bishop's certificate, but by

a jury . For a ſpecial baſtard is one born, before marriage, of

parents who afterwards intermarry which is baftardy by our

law, though not by the ecclefiaftical . It would therefore be im

proper to refer the trial of that queſtion to the biſhop ; who,

whether the child be born before or after marriage, will be fure

▪ 2 Roll. Ábr. 583.

☐ Co. Litt. 74.

* Hob. 179.

y Dyer. 79.

to
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to return or certify him legitimate " . Ability of a clerk pre

fented , admiffion, inftitution, and deprivation of a clerk, ſhall alfo

be tried by certificate from the ordinary or metropolitan, becauſe

of theſe he is the moſt competent judge ' ; but induction ſhall be

tried by a jury, becauſe it is a matter of public notoriety , and

is likewiſe the corporal inveftiture of the temporal profits. Re

fignation of a benefice may be tried in either way ; but it ſeems

moſt properly to fall within the biſhop's cognizance . 6. The

trial of all cuſtoms and practice of the courts fhall be by certi

ficate from the proper officers of thofe courts reſpectively ; and,

what return was made on a writ by the ſheriff or under-fheriff,

ſhall be only tried by his own certificate . And thus much

for thoſe ſeveral iffues, or matters of fact, which are proper to be

tried by certificate .

IV. A FOURTH fpecies of trial is that by witneſſes, per teftes,

without the intervention of a jury. This is the only method of

trial known to the civil law ; in which the judge is left to form

in his own breaft his fentence upon the credit of the witneffes

examined : but it is very rarely ufed in our law, which prefers

the trial by jury before it in almoſt every inſtance. Save only,

that when a widow brings a writ of dower, and the tenant

pleads that the huſband is not dead ; this, being looked upon as

a dilatory plea, is, in favour of the widow and for greater ex

pedition, allowed to be tried by witneffes examined before the

judges and fo, faith Finch , fhall no other cafe in our law.

But fir Edward Coke mentions fome others : as , to try whether

the tenant in a real action was duly fummoned, or the validity

of a challenge to a juror : fo that Finch's obfervation muſt be

confined to the trial of direct and not collateral iſſues. And in

every cafe fir Edward Coke lays it down, that the affirmative muſt

be proved by two witneffes at the leaſt.

z See introd. to the great charter. edit.

Oxon. fub anno 1253.

a See book I. ch. 11 .

b
2 Inft. 632. Show. Parl . C. 88.

• Dyer. 229.

d 2 Roll. Abr. 583.

9 Rep. 31 .
e

f L. 423.

* 1 Inft. 6.

V. THE
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V. THE next fpecies of trial is of great antiquity, but much

diſuſed ; though ſtill in force if the parties chufe to abide by it :

I mean the trial by wager of battel. This feems to have owed

it's original to the military ſpirit of our anceſtors, joined to a

fuperftitious frame of mind ; it being in the nature of an appeal

to providence, under an apprehenfion and hope ( however pre

fumptuous and unwarrantable ) that heaven would give the vic

tory to him who had the right. The decifion of fuits, by this

appeal to the God of battels, is by fome faid to have been in

vented by the Burgundi, one of the northern or German clans

that planted themſelves in Gaul. And it is true, that the firſt

written injunction of judiciary combats that we meet with, is in

the laws of Gundebald, A. D. 501 , which are preſerved in the

Burgundian code. Yet it does not ſeem to have been merely a

local cuſtom of this or that particular tribe, but to have been

the common ufage of all thoſe warlike people from the earlieſt

times ". And it may alſo ſeem from a paffage in Velleius Pater

culus , that the Germans, when first they became known to the

Romans, were wont to decide all conteſts of right by the ſword :

for when Quintilius Varus endeavoured to introduce among them

the Roman laws and method of trial, it was looked upon (fays

the hiftorian) as a " novitas incognitae difciplinae, ut folita armis

"decerni, jure terminarentur." And among the antient Goths in

Sweden we find the practice of judiciary duels eſtabliſhed upon

much the fame footing as they formerly were in our own country .

THIS trial was introduced into England among other Norman

cuſtoms by William the conqueror ; but was only uſed in three

cafes, one military, one criminal, and the third civil. The firft in

the court-martial, or court of chivalry and honour*: the ſecond in

appeals of felony ' , of which we ſhall ſpeak in the next book :

and the third upon iffue joined in a writ of right, the laſt and

Seld. of duels. c. 5 .

jl. 2. c. 118.

i Stiernh. de jure Sueon. 1. 1. c. 7.

VOL. III.

* Co. Litt. 261.

12 Hawk. P. C. 45 .

Tt moſt
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moſt folemn deciſion of real property. For in writs of right the

jus proprietatis, which is frequently a matter of difficulty, is in

queſtion ; but other real actions being merely queſtions of the

jus poffeffionis, which are uſually more plain and obvious, our

ancestors did not in them appeal to the decifion of providence.

Another pretext for allowing it, upon theſe final writs of right,

was alfo for the fake of ſuch claimants as might have the true

right, but yet by the death of witneffes or other defect of evi

dence be unable to prove it to a jury. But the moſt curious

reafon of all is given in the mirror ", that it is allowable upon

warrant of the combat between David for the people of Ifrael

of the one party, and Goliah for the Philistines of the other

party : a reaſon, which pope Nicholas I very ſeriouſly decides to

be inconclufive ". Of battel therefore on a writ of right° we are

now to ſpeak ; and although the writ of right itſelf, and of

courſe this trial thereof, be at prefent difufed ; yet, as it is law

at this day, it may be matter of curiofity, at leaſt, to enquire

into the forms of this proceeding, as we may gather them from

antient authors P.

THE laſt trial by battel that was joined in a civil fuit (though

there was afterwards one in the court of chivalry in the reign of

Charles the firft ; and another tendered, but not joined, in a

writ of right upon the northern circuit in 1638) was in the thir

teenth year of queen Elizabeth, as reported by fir James Dyer ',

and was held in Tothill fields Weſtminſter, " non fine magna

"juris confultorum perturbatione," faith fir Henry Spelman , who

was himſelf a witneſs of the ceremony. The form, as appears

from the authors before cited, is as follows.

WHEN the tenant in a writ of right pleads the general iſſue,

viz. that he hath more right to hold, than the demandant hath

m c. 3.
§. 23.

■ Decret. part. 2. cauf. 2. qu. 5. c. 22 .

• Append. N°. I. §. 5.

▸ Glanvil. /.2 . c.3. Vet. nat. brev. fol.2.

Nov. Narr. tit. Droit patent. fol. 231. (edit.

1534.) Yearbook. 29 Edw . III. 12. Finch.

L. 421. Dyer, 301. 2 Inft. 247.

1 Ruſhw. coll. vol . 2. part . 2. fol . 112.

I
301 .

• Gloff. 103. to

H
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to recover ; and offers to prove it by the body of his champion,

which tender is accepted by the demandant ; the tenant in the

first place muſt produce his champion, who, by throwing down

his glove as a gage or pledge, thus wages or ftipulates battel with

the champion of the demandant ; who, by taking up the gage or

glove, ftipulates on his part to accept the challenge. The reafon

why it is waged by champions, and not by the parties themſelves,

in civil actions, is becauſe, if any party to the ſuit dies, the ſuit

muſt abate and be at an end for the prefent ; and therefore no

judgment could be given for the lands in queſtion, if either of

the parties were flain in battel ' : and alſo that no perſon might

claim an exemption from this trial, as was allowed in criminal

cafes, where the battel was waged in perfon.

A PIECE of ground is then in due time fet out, of fixty feet

fquare, encloſed with lifts, and on one fide a court erected for

the judges of the court of common pleas, who attend there in

their ſcarlet robes ; and alſo a bar is prepared for the learned

ferjeants at law. When the court fits, which ought to be by

funrifing, proclamation is made for the parties, and their cham

pions ; who are introduced by two knights, and are dreſſed in a

fuit of armour, with red fandals , barelegged from the knee

downwards , bareheaded , and with bare arms to the elbows.

The weapons allowed them are only batons, or ſtaves, of an

ell long, and a four-cornered leather target ; fo that death very

feldom enfued this civil combat. In the court military indeed

they fought with fword and lance, according to Spelman and

Ruſhworth ; as likewife in France only villeins fought with the

buckler and baton, gentlemen armed at all points. And upon

this, and other circumſtances, the prefident Montefquieu " hath

with great ingenuity not only deduced the impious cuſtom of

private duels upon imaginary points of honour, but hath alſo

traced the heroic madneſs of knight errantry, from the fame

original of judicial combats. But to proceed.

* Co. Litt. 294. Dyverfite des courts. 304.
ม Sp. L. b. 28. c. 20. 22.

Tt 2
WHEN
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WHEN the champions, thus armed with batons, arrive within

the lifts or place of combat, the champion of the tenant then

takes his adverfary by the hand, and makes oath that the tene

ments in difpute are not the right of the demandant ; and the

champion of the demandant, then taking the other by the hand,

fwears in the fame manner that they are ; ſo that each champion

is, or ought to be, thoroughly perfuaded of the truth of the cauſe

he fights for. Next an oath againſt forcery and enchantment is

to be taken by both the champions, in this or a fimilar form ;

“ hear this, ye juſtices, that I have this day neither eat, drank,

" nor have upon me, neither bone, ſtone, ne grafs ; nor any in

" chantment, forcery, or witchcraft, whereby the law of God,

66 may be abaſed, or the law of the devil exalted . So help me

" God and his faints."

THE battel is thus begun, and the combatants are bound to

fight till the ſtars appear in the evening : and, if the champion

of the tenant can defend himſelf till the ſtars appear, the tenant

fhall prevail in his caufe ; for it is fufficient for him to maintain

his ground, and make it a drawn battel, he being already in

poffeffion but, if victory declares itſelf for either party, for him

is judgment finally given. This victory may arife, from the

death of either of the champions : which indeed hath rarely

happened ; the whole ceremony, to ſay the truth, bearing a near

reſemblance to certain rural athletic diverfions, which are pro

bably derived from this original . Or victory is obtained, if either

champion proves recreant, that is, yields, and pronounces the

horrible word of craven ; a word of difgrace and obloquy, rather

than of any determinate meaning. But a horrible word it indeed

is to the vanquished champion : fince, as a puniſhment to him

for forfeiting the land of his principal by pronouncing that

fhameful word, he is condemned, as a recreant, amittere libe

ram legem, that is, to become infamous and not be accounted

liber et legalis homo ; being fuppofed by the event to be proved

forfworn,

•
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forſworn, and therefore never to be put upon a jury or admitted

as a witneſs in any cauſe.

THIS is the form of a trial by battel ; a trial which the te

nant, or defendant in a writ of right, has it in his election at

this day to demand ; and which was the only decifion of fuch

writ of right after the conqueft, till Henry the fecond by con

fent ofparliament introduced the grand affife ", a peculiar fpecies

of trial by jury, in concurrence therewith ; giving the tenant

his choice of either the one or the other. Which example, of

diſcountenancing thefe judicial combats, was imitated about a

century afterwards in France, by an edict of Louis the pious,

A. D. 1260, and foon after by the reft of Europe. The efta

bliſhment of this alternative, Glanvil, chief juſtice to Henry

the fecond, and probably his advifer herein, confiders as a moſt

noble improvement, as in fact it was, of the law *.

IC

VI. A SIXTH fpecies of trial is by wager of law, vadiatio

legis, as the foregoing is called wager of battel, vadiatio duelli :

becauſe, as in the former cafe the defendant gave a pledge, gage,

or vadium, to try the cauſe by battel ; fo here he was to put in

fureties or vadios, that at fuch a day he will make his law, that

is, take the benefit which the law has allowed him ". For our

anceſtors confidered, that there were many cafes where an inno

cent man, of good credit, might be overborne by a multitude

of falſe witneffes ; and therefore eſtabliſhed this fpecies of trial,

by the oath of the defendant himſelf : for if he will abſolutely

fwear himſelf not chargeable, and appears to be a perfon of re

w Append. N°. I. §. 6.

* Eft autem magna affifa regale quoddam

beneficium, clementia principis, de confilio pro

ceram, populis indultum ; quo vitae bominum,

et ftatus integritati tam falubriter confulitur,

ut, retinendo quod quis poffidet in libero tene

mento foli, duelli cafum declinare poffint homi

nes ambiguum. Ac per koe contingit, infpera

tae et praematurae mortis ultimum evaderefup

plicium, vel faltèm perennis infamiae oppro

brium illius infefti et inverecundi verbi, qued

in ore viti turpiter fonat, confecutivum. Ex

aequitate item maxima prodita eft legalis ifta

inftitutio. Fuš enim, quod poft multas et lon

gas dilationes vix evincitur per duellum, per

beneficium iftius conftitutionis commodius et ac

celeratius expeditur. (1.2. c.7.).

y Co. Litt. 295 .

putation,
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putation, he ſhall go free and for ever acquitted of the debt, or

other cauſe of action.

66

66

THIS method of trial is not only to be found in the codes

of almoſt all the northern nations, that broke in upon the Ro

man empire and eſtabliſhed petty kingdoms upon it ruins ' ; but

it's original may alſo be traced as far back as the Mofaical law.

" If a man deliver unto his neighbour an afs, or an ox, or a

fheep, or any beaſt, to keep ; and it die, or be hurt, or dri

"ven away, no man feeing it ; then fhall an oath of the Lord

"between them both, that he hath not put his hand unto his

' neighbour's goods ; and the owner of it fhall accept thereof,

" and he ſhall not make it good "." We ſhall likewiſe be able to

diſcern a manifeſt reſemblance, between this ſpecies of trial, and

the canonical purgation of the popiſh clergy, when accuſed ofany

capital crime. The defendant or perſon accuſed was in both caſes

to make oath of his own innocence, and to produce a certain

number of compurgators, who fwore they believed his oath.

Somewhat fimilar alfo to this is the facramentum decifionis, or the

voluntary and decifive oath of the civil law ; where one of the

parties to the fuit, not being able to prove his charge, offers to

refer the decifion of the cauſe to the oath of his adverfary :

which the adverſary was bound to accept, or tender the ſame

propoſal back again ; otherwiſe the whole was taken as confeſſed

by him . But, though a cuſtom fomewhat fimilar to this pre

vailed formerly in the city of London , yet in general the Eng

liſh law does not thus, like the civil, reduce the defendant, in

caſe he is in the wrong, to the dilemma of either confeffion or

perjury but is indeed fo tender of permitting the oath to be

taken, even upon the defendant's own requeſt, that it allows it

only in a very few cafes ; and in thoſe it has alſo deviſed other

collateral remedies for the party injured, in which the defendant

is excluded from his wager of law.

Sp. L. b. 28. c. 13. Stiernhook dejure

Sueonum. l. 1. c.9. Feud. l. 1. t. 4. 10. 28.

a Exod. xxii. 10.

b Cod. 4.1.12.

Bro. Abr. t. ley gager. 77.

THE
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THE manner of waging and making law is this. He that has

waged, or given fecurity, to make his law, brings with him into

court eleven of his neighbours : a cuſtom, which we find par

ticularly defcribed fo early as in the league between Alfred and

Guthrun the Dane ; for by the old Saxon conſtitution every

man's credit in courts of law depended upon the opinion which

his neighbours had of his veracity. The defendant then , ſtand

ing at the end of the bar, is admoniſhed by the judges of the

nature and danger of a falſe oath . And if he ſtill perfifts, he

is to repeat this or the like oath : " hear this, ye juſtices, that

" I do not owe unto Richard Jones the fum of ten pounds, nor

any penny thereof, in manner and form as the faid Richard

“ hath declared againſt me. So help me God." And thereupon

his eleven neighbours or compurgators fhall avow upon their

oaths, that they believe in their confciences that he faith the

truth ; ſo that himſelf muſt be fworn de fidelitate, and the ele

ven de credulitate . It is held indeed by later authorities that

fewer than eleven compurgators will do : but fir Edward Coke is

pofitive that there muſt be this number ; and his opinion not

only feems founded upon better authority, but alſo upon better

reaſon : for, as wager of law is equivalent to a verdict in the

defendant's favour, it ought to be eſtabliſhed by the fame or

equal teſtimony, namely by the oath of twelve men. And fo

indeed Glanvil expreffes it ", "jurabit duodecima manu :" and in

9 Hen. III. when a defendant in an action of debt waged his

law, it was adjudged by the court “

"

quod defendat fe duodecima

"manu." Thus too, in an author of the age of Edward the

firft*, we read, " adjudicabitur reus ad legemfuam duodecima manu.”

And the antient treatiſe, entitled dyverfite des courts, exprefly

confirms fir Edward Coke's opinion '.

d

cap. 3. Wilk. LL. Angl. Sax.

e Salk. 682.

f Co. Litt. 295 .

2 Ventr. 171.

$
1.1.6.9.

i Fitzh. Abr. t. ley. 78.

Hengham magna. c. 5 .

1 Il covient aver' oue luy xi maynz dejurer

one luy, fe. que ilz entende en lour confciens

que il difoyt voier. (fol. 306.)

IT
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Ir muſt be however obferved, that ſo long as the cuſtom

continued of producing the fecta, the fuit, or witneſſes to give

probability to the plaintiff's demand, (of which we ſpoke in a for

mer chapter) the defendant was not put to wage his law, unleſs the

fecta was first produced, and their teftimony was found confiftent.

To this purpoſe ſpeaks magna carta, c. 28. " Nullus ballivus de

" caetero ponat aliquem ad legem manifeſtam,” ( that is, wager of

battel ) " nec ad juramentum,” (that is, wager of law) "fimplici

loquela fua," (that is, merely by his count or declaration) "fine

teftibus fidelibus ad hoc inductis." Which Fleta thus explains " :

"fi petens fectam produxerit, et concordes inveniantur, tunc reus

poterit vadiare legem fuam contra petentem et contra fectam fuam

prolatam ; fed fi fecta variabilis inveniatur, extunc non tenebitur

legem vadiare contra fectam illam." It is true indeed, that Fleta

expreffly limits the number of compurgators to be only double

to that of the fecta produced ; " ut fi duos vel tres teftes pro

" duxerit ad probandum, oportet quod defenfio fiat per quatuor vel

66

66

"6

per fex ; ita quod pro quolibet tefte duos producat juratores, ufque

" ad duodecim :" fo that according to this doctrine the eleven

compurgators were only to be produced, but not all of them

fworn, unless the fecta confifted of fix. But, though this might

poffibly be the rule till the production of the fecta was generally

difufed, fince that time the duodecima manus feems to have been

generally required ".

66

m 1. 2. c. 63.

n Bro. Abr. t. ley gager. 9.

IN the old Swediſh or Gothic conftitution, wager of law was

not only permitted, as it ſtill is in criminal cafes, unleſs the fact

be extremely clear againſt the prifoner ; but was alfo abfolutely

required, in many civil cafes : which an author of their own?

very juſtly charges as being the fource of frequent perjury. This,

he tells us, was owing to the popiſh ecclefiaftics, who introduced

this method of purgation from their canon law ; and, having

fown a plentiful crop of oaths in all judicial proceedings, reaped

• Mod. Un. Hift. xxxiii. 22 .

P Stiernhook de jure Sueonum. 1. 1. c.9.

after
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afterwards an ample harveſt of perjuries : for perjuries were

puniſhed in part by pecuniary fines, payable to the coffers of the

church. But with us in England wager of law is never required ;

and is then only admitted, where an action is brought upon fuch

matters as may be fuppofed to be privately tranſacted between

the parties, and wherein the defendant may be prefumed to have

made fatisfaction without being able to prove it. Therefore it is

only in actions of debt upon fimple contract, or for an amerce

ment in actions of detinue, and of account, where the debt

may have been paid, the goods reſtored, or the account ballan

ced, without any evidence of either ; it is only in theſe actions,

I ſay, that the defendant is admitted to wage his law¹ : ſo that

wager of law lieth not, when there is any ſpecialty, as a bond

or deed, to charge the defendant, for that would be cancelled

if ſatisfied ; but when the debt groweth by word only. Nor

doth it lie in an action of debt, for arrears of an account, fettled

by auditors in a former action ' . And by fuch wager oflaw (when

admitted) the plaintiff is perpetually barred ; for the law, in the

fimplicity ofthe antient times, prefumed that no one would for

fwear himſelf, for any worldly things . Wager of law however

lieth in a real action, where the tenant alleges he was not legally

fummoned to appear, as well as in mere perſonal contracts * .

A MAN Outlawed, attainted for falſe verdict, or for confpi

racy or perjury, or otherwiſe become infamous, as by pronoun

cing the horrible word in a trial by battel, ſhall not be permitted

to wage his law. Neither fhall an infant under the age of twenty

one, for he cannot be admitted to his oath ; and therefore on

the other hand, the courſe of juſtice ſhall flow equally, and the

defendant, where an infant is plaintiff, fhall not wage his law.

But a feme-covert, when joined with her huſband, may be ad

mitted to wage her law and an alien fhall do it in his own

language ".

• Co. Litt . 295 .

r
10Rep. 103.

Co. Litt. 295.

VOL. III.

Finch. L. 423 .

u Co. Litt. 295 .

U u IT
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Ir is moreover a rule, that where a man is compellable by

law to do any thing, whereby he becomes creditor to another,

the defendant in that cafe fhall not be admitted to wage his law:

for then it would be in the power of any bad man to run in

debt firſt, againſt the inclinations of his creditor, and afterwards

to fwear it away. But where the plaintiff hath given voluntary

credit to the defendant, there he may wage his law ; for by

giving him ſuch credit, the plaintiff has himſelf borne teftimony

that he is one whoſe character may be trufted . Upon this prin

ciple it is, that in an action of debt againſt a priſoner by a gaoler

for his victuals, the defendant fhall not wage his law : for the

gaoler cannot refuſe the priſoner, and ought not to fuffer him to

perish for want of fuftenance. But otherwiſe it is for the board

or diet of a man at liberty. In an action of debt brought by an

attorney for his fees, the defendant cannot wage his law, becauſe

the plaintiff is compellable to be his attorney. And ſo, if a

fervant be retained according to the ſtatute of labourers, 5 Eliz.

c. 4. which obliges all fingle perfons of a certain age, and not

having other viſible means of livelyhood, to go out to fervice ; in

an action of debt for the wages of fuch a fervant, the mafter

fhall not wage his law, becauſe the plaintiff was conpellable to

ferve. But it had been otherwiſe, had the hiring been by fpe

cial contract, and not according to the ftatute ".

In no cafe where a contempt, treſpaſs, deceit, or any injury

with force is alleged against the defendant, is he permitted to

wage his law for it is impoffible to prefume he has ſatisfied

the plaintiff his demand in fuch cafes, where damages are un

certain and left to be affeffed by a jury. Nor will the law truft

the defendant with an oath to diſcharge himſelf, where the pri

vate injury is coupled as it were with a public crime, that of

force and violence ; which would be equivalent to the purgation

oath of the civil law, which ours has fo juftly rejected.

* Co. Litt. 295 . Ibid. Raym. 286 .

EXECUTORS
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EXECUTORS and adminiftrators, when charged for the debt

of the deceaſed, fhall not be admitted to wage their law' : for

no man can with a ſafe confcience wage law of another man's

contract ; that is, fwear that he never entered into it, or at leaſt

that he privately diſcharged it. The king alfo has his preroga

tive ; for, as all wager of law imports a reflection on the plaintiff

for diſhoneſty, therefore there ſhall be no fuch wager on actions

brought by him . And this prerogative extends and is commu

nicated to his debtor and accomptant; for, on a writ of quo minus

in the exchequer for a debt on fimple contract, the defendant is

not allowed to wage his law .

y Finch. L. 424.

z Ibid. 425 .

THUS the wager of law was never permitted, but where the

defendant bore a fair and unreproachable character ; and it alſo

was confined to fuch cafes where a debt might be fuppofed to be

diſcharged, or fatisfaction made in private, without any witneſ

fes to atteft it and many other prudential reſtrictions accom

panied this indulgence. But at length it was confidered, that

( even under all it's reftrictions ) it threw too great a temptation

in the way of indigent or profligate men : and therefore by de

grees new remedies were devifed, and new forms of action were

introduced, wherein no defendant is at liberty to wage his law.

So that now no plaintiff need at all apprehend any danger from

the hardinefs of his debtor's confcience, unleſs he voluntarily

chufes to rely on his adverfary's veracity, by bringing an obſolete,

inſtead of a modern, action . Therefore one ſhall hardly hear at

preſent of an action of debt brought upon a fimple contract ; that

being ſupplied by an action of trefpafs on the cafe for the breach

of a promiſe or affumpfit ; wherein, though the ſpecific debt can

not be recovered, yet damages may, equivalent to the ſpecific

debt. And, this being an action of treſpaſs, no law can be waged

therein. So, instead of an action of detinue to recover the very

thing detained, an action of treſpaſs on the cafe in trover and

a Co. Litt.295.

U u 2 converfion
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converfion is ufually brought ; wherein, though the horſe or other

ſpecific chattel cannot be had, yet the defendant ſhall pay da

mages for the converfion, equal to the value of the chattel ; and

for this treſpaſs alfo no wager of law is allowed. In the room

of actions of account a bill in equity is uſually filed : wherein,

though the defendant anſwers upon his oath, yet ſuch oath is

not concluſive to the plaintiff; but he may prove every article

by other evidence, in contradiction to what the defendant has

fworn. So that wager of law is quite out of uſe, being avoided

by the mode of bringing the action ; but ftill it is not out offorce.

And therefore, when a new ſtatute inflicts a penalty, and gives

an action of debt for recovering it, it is uſual to add, in which

no wager of law ſhall be allowed : otherwiſe an hardy delinquent

might eſcape any penalty of the law, by ſwearing he had never

incurred, or elſe had diſcharged it.

THESE fix fpecies of trials, that we have confidered in the

preſent chapter, are only had in certain ſpecial and eccentrical

cafes ;
where the trial by the country, per pais, or by jury,

would not be fo proper or effectual . In the next chapter we

ſhall confider at large the nature of that principal criterion of

truth in the law of England.
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CHAPTER THE TWEN.TY

OF THE TRIAL B. Y

A. D. 819. c. 2.

a de jure Saxonum , p.12.

Sp. L. b. 30. c. 18. Capitul. Lud. pii.

THIRD.

TH

HE fubject of our next enquiries will be the nature and

method of the trial by jury ; called alſo the trial per pais,

or by the country. A trial that hath been uſed time out of mind

in this nation, and feems to have been co-eval with the firſt

civil government thereof. Some authors have endeavoured to

trace the original of juries up as high as the Britons themſelves,

the firſt inhabitants of our ifland ; but certain it is, that they

were in ufe among the earlieſt Saxon colonies, their inftitution

being afcribed by biſhop Nicolſon to Woden himſelf, their great

legiſlator and captain. Hence it is, that we may find traces of

juries in the laws of all thofe nations which adopted the feo

dal fyftem, as in Germany, France, and Italy ; who had all of

them a tribunal compofed of twelve good men and true, " boni

" bomines," ufually the vafals or tenants of the lord, being the

equals or peers of the parties litigant : and, as the lord's vafals

judged each other in the lord's courts, fo the king's vafals, or

the lords themſelves, judged each other in the king's court '. In.

England we find actual mention of them fo early as the laws of

king Ethelred, and that not as a new invention . Stiernhook

JURY..

Wilk. LL. Angl. Sax. 117.

de jure Sueonum, l. 1. c. 4.

afcribes

.



350
Book III.

PRIVAT
E

afcribes the invention of the jury, which in the Teutonic lan

guages is denominated nembda, to Regner, king of Sweden and

Denmark, who was co- temporary with our king Egbert. Juſt as

we are apt to impute the invention of this, and ſome other pieces

ofjuridical polity, to the fuperior genius of Alfred the great ; to

whom, on account of his having done much, it is ufual to at

tribute every thing : and as the tradition of antient Greece placed

to the account of their one Hercules whatever atchievement was

performed fuperior to the ordinary prowess ofmankind . Whereas

the truthfeems to be, that this tribunal was univerſally eſtabliſhed

among all the northern nations, and fo interwoven in their very

conſtitution, that the earlieſt accounts of the one give us alfo

fome traces of the other. It's eſtabliſhment however and uſe, in

this iſland, of what date foever it be, though for a time greatly

impaired and ſhaken by the introduction of the Norman trial by

battel, was always ſo highly eſteemed and valued by the people,

that no conqueft, no change of government, could ever prevail to

abolish it . In magna carta it is more than once inſiſted on as the

principal bulwark of our liberties ; but especially by chap. 29 .

that no freeman fhall be hurt in either his perſon or property,

46

nifi per legale judicium parium fuorum vel per legem terrae.

A privilege which is couched in almoft the fame words with that

of the emperor Conrad, two hundred years before : “ nemo be

K

neficium fuum perdat, nifi fecundum confuetudinem antecefforum

" noftrorum et per judicium parium fuorum." And it was ever

eſteemed, in all countries, a privilege of the higheſt and moſt

beneficial nature.

BUT I will not miſpend the reader's time in fruitleſs enco

miums on this method of trial : but ſhall proceed to the diffec

tion and examination of it in all it's parts, from whence indeed

it's higheft encomium will arife ; fince, the more it is fearched

into and underſtood, the more it is fure to be valued. And this

is a ſpecies of knowlege moſt abſolutely neceffary for every gen

tleman in the kingdom : as well becauſe he may be frequently

LL. Langeb. 1. 3. t. 8. 1. 4.

called
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called upon to determine in this capacity the rights of others,

his fellow-fubjects ; as becauſe his own property, his liberty,

and his life, depend upon maintaining, in it's legal force, the

conſtitutional trial by jury.

TRIALS by jury in civil cauſes are of two kinds ; extraordi

nary, and ordinary. The extraordinary I fhall only briefly hint

at, and confine the main of my obſervations to that which is more

ufual and ordinary.

THE firſt ſpecies of extraordinary trial by jury is that of the

grand affife, which was inftituted by king Henry the ſecond in

parliament, as was mentioned in the preceding chapter, by way

of alternative offered to the choice of the tenant or defendant in

a writ of right, inſtead of the barbarous and unchriſtian cuſtom

of duelling. For this purpoſe a writ de magna affifa eligenda is

directed to the ſheriff', to return four knights, who are to elect

and chufe twelve others to be joined with them, in the manner

mentioned by Glanvil ; who, having probably adviſed the mea

ſure itſelf, is more than uſually copious in defcribing it : and

theſe, all together, form the grand affiſe, or great jury, which

is to try the matter of right, and must confift of fixteen ju

rors b.

ANOTHER fpecies of extraordinary juries, is the jury to try an

attaint ; which is a proceſs commenced againſt a former jury, for

bringing in a falfe verdict ; of which we ſhall ſpeak more largely

in a ſubſequent chapter. At preſent I fhall only obſerve, that

this jury is to confiſt of twenty four of the beſt men in the

county, who are called the grand jury in the attaint, to dif

tinguish them from the first or petit jury ; and theſe are to hear

and try the goodness of the former verdict.

Finch. L. 412. 1 Leon . 303 .
f F. N. B. 4.

8 l. 2. 6. 11–21.

WITH
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WITH regard to the ordinary trial by jury in civil cafes, I

fhall purſue the fame method in confidering it, that I ſet out

with in explaining the nature of profecuting actions in general,

viz. by following the order and courſe of the proceedings them

felves, as the moſt clear and perfpicuous way of treating it.

WHEN therefore an iffue is joined, by theſe words, " and

"this the faid A prays may be enquired of by the country," or,

" and of this he puts himſelf upon the country, and the faid B

" does the like," the court awards a writ of venire facias upon

the roll or record, commanding the fheriff "that he cauſe to

"come here on fuch a day, twelve free and lawful men, liberos

" et legales homines, of the body of his county, by whom the

" truth of the matter may be better known, and who are nei

"ther of kin to the aforefaid A, nor the aforefaid B, to recog

"nize the truth of the iffue between the faid parties ." And

fuch writ is accordingly iffued to the ſheriff.

THUS the cauſe ſtands ready for a trial at the bar ofthe court

itſelf for all trials were there antiently had, in actions which

were there firſt commenced ; which never happened but in mat

ters of weight and confequence, all trifling ſuits being ended in

the court-baron, hundred, or county courts : and all caufes of

great importance or difficulty are ſtill uſually retained upon mo

tion, to be tried at the bar in the fuperior courts. But when

the uſage began, to bring actions of any trifling value in the

courts of Weſtminſter-hall, it was found to be an intolerable

burthen to compel the parties, witneffes, and jurors, to come

from Westmorland perhaps or Cornwall, to try an action of aſ

fault at Weſtminſter. Therefore the legislature took into confi

deration, that the king's juftices came ufually twice in the year

into the ſeveral counties, ad capiendas affifas, to take or try writs

of aflife, of mort d' ancestor, novel diffeifin, nufance, and the like.

The form of which writs we may remember was ſtated to be,

i Append. No. II. § . 4.

that
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that they commanded the ſheriff to fummon an affiſe or jury,

and go to view the land in queftion ; and then to have the faid

jury ready at the next coming of the juftices of affife (together

with the parties) to recognize and determine the diffeifin , or

other injury complained of. As therefore thefe judges were

ready in the country to adminifter juftice in real actions of affife,

the legislature thought proper to refer other matters in iffue to be

alfo determined before them, whether ofa mixed or perfonal kind .

And therefore it was enacted by ſtatuteWeſtm. 2. 13Edw.I. c.30.

that a clauſe of nifi prius ſhould be inferted in all the aforeſaid

writs of venire facias ; that is, " that the ſheriff ſhould cauſe the

jurors to come to Weſtminſter ( or wherever the king's courts

" ſhould be held) on fuch a day in eafter and michaelmas terms ;

nifi prius, unleſs before that day the juſtices affigned to take

" affifes fhall come into his faid county." By virtue of which

the ſheriff returned his jurors to the court of the juftices of af

fife, which was fure to be held in the vacation before eafter and

michaelmas terms ; and there the trial was had.

66

66

An inconvenience attended this remedy : principally becauſe,

as the ſheriff made no return of the jury to the court at Weſt

minſter, the parties were ignorant who they were till they came

upon the trial, and therefore were not ready with their challenges

or exceptions. For this reafon by the ftatute 42 Edw. III . c. II .

the method of trials by nifiprius was altered ; and it was enacted

that no inquefts (except of affife and gaol-delivery) ſhould be

taken by writ of nifi prius, till after the ſheriff had returned the

names of the jurors to the court above. So that now the clauſe

of nifi prius is left out of the writ of venire facias, which is the

fheriff's warrant to warn the jury ; and is inferted in another

part of the proceedings, as we ſhall ſee preſently.

FOR now the courfe is, to make the ſheriff's venire returnable

on the laſt return of the fame term wherein iffue is joined, viz.

hilary or trinity terms, which from the making up of the iffues

therein are uſually called ifluable terms. And he returns the

VOL. III. W w names

1

i
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names of the jurors in a panel (a little pane, or oblong piece of

parchment) annexed to the writ. This jury is not ſummoned,

and therefore, not appearing at the day, muſt unavoidably make

default. For which reafon a compulfive proceſs is now awarded

againſt the jurors, called in the common pleas a writ of habeas

corpora juratorum, and in the king's bench a diftringas, com

manding the ſheriff to have their bodies, or to diftrein them by

their lands and goods, that they may appear upon the day ap

pointed. The entry therefore on the roll or record is , " that

" the jury is reſpited, through defect of the jurors, till the firſt

66

day of the next term, then to appear at Weſtminſter ; unleſs

" before that time, viz. on wedneſday the fourth of March,

" the juſtices of our lord the king, appointed to take affifes in

" that county, ſhall have come to Oxford, that is, to the place

affigned for holding the affifes. Therefore the ſheriff is com

" manded to have their bodies at Weſtminſter on the faid firſt

" day of next term, or before the ſaid juſtices of affife, if before

" that time they come to Oxford ; viz. on the fourth of March

" aforefaid." And, as the judges are fure to come and open the

circuit commiſſions on the day mentioned in the writ, the ſheriff

returns and fummons this jury to appear at the affifes, and there

the trial is had before the juftices of affife and nifi prius : among

whom (as hath been faid ') are ufually two of the judges of the

courts at Weſtminſter, the whole kingdom being divided into fix

circuits for this purpoſe. And thus we may obſerve that the trial

of common iffues, at nifi prius, was in it's original only a colla

teral incident to the original buſineſs of the juſtices of affife ;

though now, by the various revolutions of practice, it is become

their principal employment : hardly any thing remaining in ufe

of the real afifes, but the name.

86

If the ſheriff be not an indifferent perfon ; as if he be a

party in the fuit, or be related by either blood or affinity to either

of the parties, he is not then truſted to return the jury ; but the

venire fhall be directed to the coroners, who in this, as in many

See pag. 58.Append. No. II. § . 4.

other
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other inftances, are the fubftitutes of the fheriff, to execute pro

cefs when he is deemed an improper perfon . If any exception

lies to the coroners, the venire fhall be directed to two clerks of

the court, or two perfons of the county named by the court, and

fworn ". And theſe two, who are called elifors, or electors, ſhall

indifferently name the jury, and their return is final .

LET us now paufe awhile, and obferve (with fir Matthew

Hale ") in theſe firſt preparatory ftages of the trial, how admi

rably this conſtitution is adapted and framed for the inveſtigation

of truth, beyond any other method of trial in the world. For,

first the perfon returning the jurors is a man of ſome fortune

and confequence ; that fo he may be not only the leſs tempted

to commit wilful errors, but likewiſe be refponfible for the faults

of either himſelf or his officers ; and he is alſo bound by the

obligation of an oath faithfully to execute his duty. Next, as to

the time of their return : the panel is returned to the court upon

the original venire, and the jurors are to be ſummoned and

brought in many weeks afterwards to the trial, whereby the par

ties may have notice of the jurors, and of their fufficiency or

infufficiency, characters, connections, and relations, that fo they

may be challenged upon juft caufe ; while at the fame time by

means of the compulſory proceſs (of diftringas or habeas corpora)

the cauſe is not like to be retarded through defect ofjurors . Third

ly, as to the place of their appearance : which in cauſes of weight

and confequence is at the bar of the court ; but in ordinary cafes

at the affifes, held in the county where the cauſe of action ariſes,

and the witneſſes and jurors live : a provifion moſt excellently

calculated for the faving of expenſe to the parties . For, though

the preparation of the cauſes in point of pleading is tranfacted

at Weſtminſter, whereby the order and uniformity of proceeding

is preſerved throughout the kingdom, and multiplicity of forms

is prevented ; yet this is no great charge or trouble, one attorney

being able to tranſact the buſineſs of forty clients . But the

troubleſome and moſt expenſive attendance is that of jurors and

Fortefc. de Laud. LL. c. 25. n Hift. C. L. c. 12.

W w 2 witneffes



356
.Boo

k
III.PRI

VAT
E

witneſſes at the trial ; which therefore is brought home to them,

in the country where moſt of them inhabit. Fourthly, the per

fons before whom they are to appear, and before whom the trial

is to be held, are the judges of the fuperior court, if it be a

trial at bar ; or the judges of affife, delegated from the courts

at Weſtminſter by the king, if the trial be held in the country :

perfons, whofe learning and dignity fecure their juriſdiction from

contempt, and the novelty and very parade of whoſe appearance

have no ſmall influence upon the multitude. The very point of

their being ſtrangers in the county is of infinite fervice, in pre

venting thoſe factions and parties, which would intrude in every

cauſe of moment, were it tried only before perfons refident on

the ſpot, as juftices of the peace, and the like. And, the bet

ter to remove all fufpicion of partiality, it was wifely provided

by the ftatutes 4 Edw. III . c . 2. 8 Ric. II . c . 2. and 33 Hen.VIII.

c. 24. that no judge of affife fhould hold pleas in any county

wherein he was born or inhabits. And, as this conftitution pre

vents party and faction from intermingling in the trial of right,

fo it keeps both the rule and the adminiſtration of the laws uni

form . Theſe juſtices, though thus varied and ſhifted at every

affifes, are all fworn to the fame laws, have had the fame edu

cation, have purſued the ſame ſtudies, converfe and confult to

gether, communicate their decifions and refolutions, and prefide

in thoſe courts which are mutually connected and their judg

ments blended together, as they are interchangeably courts of

appeal or advice to each other. And hence their adminiſtration

of justice, and conduct of trials, are confonant and uniform ;

whereby that confufion and contrariety are avoided, which would

naturally arife from a variety of uncommunicating judges, or

from any provincial eſtabliſhment. But let us now return to the

affifes.

WHEN the general day of trials is fixed, the plaintiff or his

attorney muſt bring down the record to the affifes, and enter it

with the proper officer, in order to it's being called on in courſe.

If it be not ſo entered, it cannot be tried ; therefore it is in the

plaintiff's
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plaintiff's breaſt to delay any trial by not carrying down the re

cord : unleſs the defendant, being fearful of fuch neglect in the

plaintiff, and willing to diſcharge himſelf from the action, will

himfelf undertake to bring on the trial, giving proper notice to

the plaintiff. Which proceeding is called the trial by provifo ;

by reafon of the clauſe then inferted in the ſheriff's venire, viz.

provifo, provided that if two writs come to your hands, ( that

"is one from the plaintiff and another from the defendant) you

" ſhall execute only one of them." But this practice begins to

be diſuſed, fince the ftatute 14 Geo. II . c. 17. which enacts, that

if, after iffue joined, the cauſe is not carried down to be tried

according to the courſe of the court, the plaintiff ſhall be ef

teemed to be nonfuited, and judgment fhall be given for the

defendant as in caſe of a nonfuit. In caſe the plaintiff intends

to try the cauſe, he is bound to give the defendant ( if he lives

within forty miles of London) eight days notice of trial ; and, if

he lives at a greater diſtance, then fourteen days notice, in order

to prevent furprize : and if the plaintiff then changes his mind,

and does not countermand the notice fix days before the trial,

he ſhall be liable to pay cofts to the defendant for not proceed

ing to trial, by the fame laft mentioned ftatute. The defendant

however, or plaintiff, may, upon good cauſe fhewn to the court

above, as upon abfence or fickneſs of a material witneſs, obtain

leave upon motion to defer the trial of the cauſe till the next

affifes .

BUT we will now fuppofe all previous fteps to be regularly

fettled, and the caufe to be called on in court. The record is

then handed to the judge, to peruſe and obferve the pleadings,

and what iffues the parties are to maintain and prove, while the

jury is called and fworn. To this end the fheriff returns his

compulfive proceſs, the writ of habeas corpora, or diftringas, with

the panel of jurors annexed, to the judge's officer in court. The

jurors contained in the panel are either Special or common jurors.

Special juries were originally introduced in trials at bar, when

the cauſes were of too great nicety for the difcuffion of ordinary

free
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freeholders ; or where the ſheriff was fufpected of partiality, though

not upon fuch apparent cauſe, as to warrant an exception to him.

He is in fuch caſes, upon motion in court and a rule granted

thereupon, to attend the prothonotary or other proper officer

with his freeholder's book ; and the officer is to take indifferently

forty eight of the principal freeholders in the preſence of the

attornies on both fides ; who are each of them to ſtrike off

twelve, and the remaining twenty four are returned upon the

panel. By the ftatute 3 Geo. II . c. 25. either party is intitled

upon motion to have a ſpecial jury ftruck upon the trial of any

iffue, as well at the affifes as at bar ; he paying the extraordinary

expenſe, unleſs the judge will certify (in purſuance of the ſta

tute 24 Geo. I. c. 18. ) that the cauſe required ſuch ſpecial jury.

A COMMON jury is one returned by the ſheriff according to

the directions of the ftatute 3 Geo. II. c. 25. which appoints,

that the ſheriff ſhall not return a ſeparate panel for every ſeparate

cauſe, as formerly ; but one and the fame panel for
every cauſe

to be tried at the fame affifes, containing not less than forty

eight, nor more than ſeventy two, jurors and that their names,

being written on tickets, ſhall be put into a box or glaſs ; and

when each cauſe is called, twelve of theſe perfons, whofe names.

ſhall be firſt drawn out of the box, ſhall be ſworn upon the jury,

unleſs abſent, challenged, or excufed ; and unleſs a previous view

of the lands, or tenements, or other matters in queſtion, ſhall

have been thought neceffary by the court : in which caſe fix or

more of the jurors returned, to be agreed on by the parties, or

named by a judge or other proper officer of the court, ſhall be

appointed to take ſuch view ; and then fuch of the jury as have

appeared upon the view (if any ) fhall be fworn on the inqueft

previous to any other jurors. Theſe acts are well calculated to

reſtrain any fufpicion of partiality in the ſheriff, or any tampering

with the jurors when returned.

O 4 Burr. 252.

Asi
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As the jurors appear, when called, they ſhall be ſworn , un

lefs challenged by either party. Challenges are of two forts ;

challenges to the array, and challenges to the polls.

CHALLENGES to the array are at once an exception to the

whole panel, in which the jury are arrayed or fet in order by the

fheriff in his return ; and they may be made upon account of

partiality or fome default in the ſheriff, or his under-officer who

arrayed the panel. And, generally Ipeaking, the fame reaſons.

that before the awarding the venire were fufficient to have di

rected it to the coroners or elifors, will be alſo ſufficient to quaſh

the array, when made by a perſon or officer of whoſe partiality

there is any tolerable ground of fufpicion . Alſo, though there

be no perfonal objection againſt the ſheriff, yet if he arrays the

panel at the nomination, or under the direction of either party,

this is good caufe of challenge to the array. Formerly, if a lord

of parliament had a cauſe to be tried, and no knight was return

ed upon the jury, it was a cauſe of challenge to the array : but

an unexpected uſe having been made ofthis dormant privilege by a

fpiritual lord , (though his title to fuch privilege was very doubt

ful ) it was abolished by ftatute 24 Geo. II . c. 18. Alfo, by the

policy of the antient law, the jury was to come de vicineto, from

the neighbourhood of the vill or place where the cauſe of action

was laid in the declaration ; and therefore ſome of the jury were:

obliged to be returned from the hundred in which fuch vill lay ;;

and, if none were returned, the array might be challenged

for defect of hundredors. Thus the Gothic jury, or nembda,,

was alfo collected out of every quarter of the country ; " binos,

"trinos, vel etiam fenos, ex fingulis territorii quadrantibus :" For,,

living in the neighbourhood, they were properly the very coun

try, or pais, to which both parties had appealed ; and were fup

poſed to know before-hand the characters of the parties and wit

neffes, and therefore the better knew what credit to give to the

P K. v. BP of Worceſter. M. 23 Geo. II.

B. R.

¶ 2Whitelocke of parł. 211 .

Stiernhook de jure Goth. 1.1 . c. 4.

facts
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facts alleged in evidence . But this convenience was overballan

ced by another very natural and almoſt unavoidable inconvenience ;

that jurors, coming out of the immediate neighbourhood, would

be apt to intermix their prejudices and partialities in the trial of

right. And this our law was fo fenfible of, that it for a long

time has been gradually relinquishing this practice ; the number

of neceſſary hundredors in the whole panel, which in the reign

of Edward III were conftantly fix', being in the time of Fortef

cue ' reduced to four. Afterwards indeed the ſtatute 35 Hen.VIII.

c. 6. reſtored the antient number of fix, but that clauſe was ſoon

virtually repealed by ſtatute 27 Eliz . c . 6. which required only

two. And fir Edward Coke alfo " gives us fuch a variety of cir

cumſtances, whereby the courts permitted this neceffary number

to be evaded, that it appears they were heartily tired of it. At

length, by ftatute 4 & 5 Ann. c. 16. it was entirely aboliſhed

upon all civil actions, except upon penal ftatutes ; and upon thofe

alfo by the 24 Geo. II : c . 18. the jury being now only to come

de corpore comitatus, from the body of the county at large, and

not de vicineto, or from the particular neighbourhood . The ar

ray by the antient law may alſo be challenged, if an alien be party

to the ſuit, and, upon a rule obtained by his motion to the court

for a jury de medietate linguae, fuch a one be not returned bythe

fheriff, purſuant to the ftatute 28 Edw. III . c . 18. which enacts,

that where either party is an alien born, the jury fhall be one

half aliens and the other denizens, if required, for the moreim

partial trial. A privilege indulged to ftrangers in no other

country in the world ; but which is as antient with us as the

time of king Ethelred, in whoſe ſtatute de monticolis Walliae

(then aliens to the crown of England) cap. 3. it is ordained,

that " duodeni legales homines, quorum fex Walli et fex Angli erunt,

66

Anglis et Wallis jus dicunto." But where both parties are aliens,

no partiality is to be prefumed to one more than another ; and

therefore by the ftatute 21 Hen. VI . c. 4. the whole jury are then

directed to be denizens. And it may be queftioned, whether the

s Gilb. Hift . C. P. c. 8 .

t de Laud. LL. c. 25.

u I Inft . 157 .

ftatute
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ftatute 3
Geo. II. c. 25. ( before

referred
to ) hath not in civil

caufes undefignedly
abridged

this privilege
of foreigners

, by the

pofitive
directions

therein
given concerning

the manner
of im

panelling
jurors, and the perſons

to be returned
in ſuch panel .

So that the court might probably
heſitate

, eſpecially
in the cafe

of Special
juries, how far it has now a power to direct a panel to

be returned
de medietate

linguae
, and to alter the method

preſcribed

for ſtriking
a ſpecial

jury, or balloting
for common

jurymen
.

CHALLENGES to the polls, in capita, are exceptions to par

ticular jurors ; and feem to anſwer the recufatio judicis in the

civil and canon laws : by the conſtitutions of which a judge

might be refuſed upon any fufpicion of partiality " . Bythe laws

of England alfo, in the times of Bracton and Fleta ', a judge

might be refuſed for good caufe ; but now the law is otherwiſe,

and it is held that judges or juſtices cannot be challenged . For

the law will not fuppofe a poffibility of biafs or favour in a judge,

who is already fworn to adminiſter impartial juſtice, and whoſe

authority greatly depends upon that preſumption and idea. And

ſhould the fact at any time prove flagrantly fuch, as the delicacy

of the law will not prefume beforehand, there is no doubt but

that fuch misbehaviour would draw down a heavy cenfure from

thofe, to whom the judge is accountable for his conduct.

BUT challenges to the polls of the jury (who are judges of

fact ) are reduced to four heads by fir Edward Coke ' : propter

honoris refpectum ; propter defectum ; propter affectum ; and prop

ter delictum .

1. Propter honoris refpectum ; as if a lord of parliament be

impanelled on a jury, he may be challenged by either party, or

he may challenge himſelf.

w Cod. 3.1.16. Decretal. 1. 2. t . 28. c. 36.

x
1.5.c.15.

7 1.6. c. 37.

VOL. III.

x

1
2 Co. Litt. 294.

a 1 Inft. 156.
2

X x
2. Propter
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2. Propter defectum ; as if a juryman be an alien born, this

is defect of birth ; if he be a flave or bondman, this is defect

of liberty, and he cannot be liber et legalis homo. Under the

word homo alfo, though a name common to both fexes, the fe

male is however excluded, propter defectum fexus : except when

a widow feigns herſelf with child, in order to exclude the next

heir, and a fuppofitious birth is fufpected to be intended ; then

upon the writ de ventre infpiciendo, a jury of women is to be im

panelled to try the queftion, whether with child, or not . But

the principal deficiency is defect of eftate, fufficient to qualify

him to be a juror . This depends upon a variety of ftatutes.

And, first, by the ftatute Weftm. 2. 13 Edw. I. c. 38. none

fhall pafs on juries in affifes within the county, but ſuch as may

diſpend 20s. by the year at the leaft ; which is encreaſed to 40s.

by the ſtatute 21 Edw. I. ft. 1. and 2 Hen .V. ft . 2. c. 3. This was

doubled by the ftatute 27 Eliz. c . 6. which requires in every fuch

cafe the jurors to have eſtate of freehold to the yearly value of

41. at the leaft. But, the value of money at that time decreaſing

very confiderably, this qualification was raiſed by the ftatute

16 & 17 Car. II . c . 3. to 20l. per annum, which being only a

temporary act, for three years, was fuffered to expire without

renewal, to the great debaſement of juries. However by the

ftatute 4 & 5W. &M. c. 24. it was again raiſed to 10l. per an

num in England and 67. in Wales, of freehold lands or copyhold ;

which is the firſt time that copyholders (as fuch) were admitted

to ferve upon juries in any of the king's courts, though they

had before been admitted to ferve in fome of the fheriff's courts,

by ſtatutes 1 Ric. III. c . 4. and 9 Hen.VII . c. 13. And, laftly,

by ſtatute 3 Geo. II . c. 25. any leafeholder for the term of five

hundred years abfolute, or for any term determinable upon life

or lives, of the clear yearly value of 20l. per annum over and

above the rent reſerved , is qualified to ſerve upon juries . When

the jury is de medietate linguae, that is, one moiety of the Eng

liſh tongue or nation, and the other of any foreign one, no want

b Cro. Eliz. 566.

of
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of lands ſhall be caufe of challenge to the alien ; for, as he is

incapable to hold any, this would totally defeat the privilege.

3. JURORS may be challenged propter affectum, for ſuſpicion

of biafs or partiality. This may be either a principal challenge,

or to the favour. A principal challenge is fuch, where the caufe

affigned carries with it prima facie evident marks of fufpicion,

either of malice or favour : as, that a juror is of kin to either

party within the ninth degree ; that he has been arbitrator on

either fide ; that he has an intereft in the caufe ; that there is

an action depending between him and the party ; that he has

taken money for his verdict ; that he has formerly been a juror

in the fame caufe ; that he is the party's maſter, fervant, coun

fellor, ſteward or attorney, or of the fame fociety or corporation

with him all theſe are principal cauſes of challenge ; which,

if true, cannot be overruled, for jurors must be omni exceptione

majores. Challenges to the favour, are where the party hath no

principal challenge ; but objects only fome probable circumftan

ces of fufpicion, as acquaintance, and the like ; the validity

of which muſt be left to the determination of triors, whoſe of

fice it is to decide whether the juror be favourable or unfavour

able. The triors, in cafe the firft man called be challenged, are

two indifferent perfons named by the court ; and, if they try one

man and find him indifferent, he fhall be fworn ; and then he

and the two triors fhall try the next ; and when another is found

indifferent and ſworn, the two triors ſhall be ſuperfeded, and the

two firſt ſworn on the jury ſhall try the reſt © .

4. CHALLENGES propter delictum are for fome crime or mif

demeſnor, that affects the juror's credit and renders him infa

mous. As for a conviction of treaſon, felony, perjury, or con

c Finch. L. 401 .

In the nembda, or jury, of the antient

Goths, three challenges only were allowed

to the favour, but the principal challenges

were indefinite. "Licebat palam excipere, et

"femperexprobabili caufa tres repudiare ; etiam

"plures ex caufa praegnanti et manifefla."

(Stiernhook 1. 1. c. 4.)

• Co. Litt. 158.

X x 2 fpiracy ;
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ſpiracy ; or if he hath received judgment of the pillory, tum

brel, or the like ; or to be branded, whipt, or ftigmatized ; or

if he be outlawed or excommunicated , or hath been attainted of

falfe verdict, praemunire, or forgery ; or laftly, if he hath proved

recreant when champion in the trial by battel, and thereby hath

loft his liberam legem. A juror may himſelf be examined on oath

of voir dire, veritatem dicere, with regard to the three former of

theſe cauſes of challenge, which are not to his diſhonour ; but

not with regard to this head of challenge, propter deli&tum, which

would be to make him either forfwear or accufe himſelf, if

guilty.

BESIDES theſe challenges, which are exceptions againſt the

fitneſs of jurors, and whereby they may be excluded from fer

ving ; there are alſo other cauſes to be made uſe of by the jurors

themſelves, which are matter of exemption ; whereby their fer

vice is excufed, and not excluded. As by ftatuteWeftm. 2. 13 Edw. I.

c. 38. fick and decrepit perfons, perfons not commorant in the

county, and men above feventy years old ; and by the ftatute of

7& 8 W. III . c. 32. infants under twenty one. This exemption

is alſo extended by divers ftatutes, cuſtoms, and charters, to phy

ficians and other medical perfons, counfel, attorneys, officers of

the courts, and the like ; all of whom, if impanelled, muſt ſhew

their ſpecial exemption. Clergymen are alſo uſually excuſed, out

of favour and reſpect to their function : but, if they are ſeiſed of

lands and tenements, they are in ftrictneſs liable to be impanelled

in reſpect of their lay fees, unleſs they be in the ſervice of the

king or of ſome biſhop ; " in obfequio domini regis, vel alicujus

epifcopi ."

""

IF by means of challenges, or other cauſe, a fufficient num

ber of unexceptionable jurors doth not appear at the trial, either

party may pray a tales. A tales is a fupply of ſuch men, as are

fummoned upon the first panel, in order to make up the defi

ciency. For this purpoſe a writ of decem tales, octo tales, and

f F. N. B. 166. Reg. Brev. 179.

the
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the like, was uſed to be iffued to the ſheriff at common law,

and muſt be ſtill ſo done at a trial at bar, if the jurors make de

fault. But at the affifes or nifi prius, by virtue of the ftatute.

35
Hen. VIII . c . 6. and other ſubſequent ftatutes, the judge is

impowered at the prayer of either party to award a tales de cir

cumftantibus , of perfons prefent in court, to be joined to the

other jurors to try the caufe ; who are liable however to the fame

challenges as the principal jurors. This is ufually done, till the

legal number of twelve be completed ; in which patriarchal and

apoftolical number fir Edward Coke hath diſcovered abundance

of myſtery '.

WHEN a fufficient number of perfons impanelled, or tales

men, appear, they are then ſeparately fworn, well and truly to

try the iſſue between the parties, and a true verdict to give ac

cording to the evidence ; and hence they are denominated the

jury, jurata, and jurors, fc. juratores.

We may here again obferve, and obferving we cannot but

admire, how ſcrupulouſly delicate and how impartially juſt the

law of England approves itſelf, in the conftitution and frame of

a tribunal, thus excellently contrived for the teſt and inveſtiga

tion of truth ; which appears moſt remarkably, 1. In the avoid

ing of frauds and fecret management, by electing the twelve ju

rors out of the whole panel by lot. 2. In it's caution againſt all

partiality and biafs, by quaſhing the whole panel or array, if the

officer returning is fufpected to be other than indifferent ; and

repelling particular jurors, if probable cauſe be ſhewn of malice

h

Append. N° II. § . 4.

1 Inft. 155.

i Paufanias relates, that at the trial of

Mars, for murder, in the court denominated

areopagus from that incident, he was ac

quitted by a jury compofed of twelve pagan

deities. And Dr Hickes, who attributes the

introduction of this numberto the Normans,

(though he allows the inftitution of juries

in general to be of much higher antiquity.

in England) tells us that among the inhabi

tants of Norway, from whom the Normans

as well as the Danes were defcended, a great

veneration was paid to the number twelve;

"nihil fan&tius, nihil antiquius fuit ; perinde

ac fi in ipfo hoc numero fecreta quaedam effet

"religio." (Differt. epiftolar. 4.)

66

or



366
Boo

k
III.PR

IV
AT
E

or favour to either party. The prodigious multitude of excep

tions or challenges allowed to jurors, who are the judges of fact,

amounts nearly to the fame thing as was practiſed in the Roman

republic, before the loft her liberty : that the ſelect judges

fhould be appointed by the praetor with the mutual confent of

the parties. Or, as Tully expreffes it : " neminem voluerunt ma

jores noftri, non modo de exiftimatione cujufquam, fed ne pecuniaria

quidem de re minima, effe judicem ; nifi qui inter adverfarios con

veniffet."

j

66

""

46

INDEED thefe felecti judices bore in many reſpects a remark

able reſemblance to our juries : for they were firſt returned by

the praetor ; de decuria fenatoria confcribuntur : then their names

were drawn by lot, till a certain number was completed ; in

urnam fortito mittuntur, ut de pluribus neceffarius numerus confici

poffet : then the parties were allowed their challenges ; poft ur

nam permittitur accufatori, ac reo, ut ex illo numero rejiciant quos

putaverint fibi aut inimicos aut ex aliqua re incommodos fore : next

they ftruck what we call a tales ; rejectione celebrata, in eorum lo

cum qui rejecti fuerunt, fubfortiebatur praetor alios, quibus ille ju

dicum legitimus numerus compleretur : laftly, the judges, like our

jury, were fworn ; his perfectis, jurabant in leges judices, ut ob

ftricti religione judicarent .

THE jury are now ready to hear the merits ; and, to fix their

attention the cloſer to the facts which they are impanelled and

fworn to try, the pleadings are opened to them by counfel on

that fide which holds the affirmative of the queſtion in iſſue.

For the iffue is faid to lie, and proof is always first required,

upon that fide which affirms the matter in queſtion : in which

our law agrees with the civil ' ; ei incumbit probatio, qui dicit,

66

non qui negat : cum per rerum naturam factum-negantis probatio

" nulla fit." The opening counſel briefly informs them what has

been tranſacted in the court above ; the parties, the nature of the

Ff. 22. 3. 2. Cod. 4.19.23.i pro Cluentio. 43.

* Afcon. in Cic. Verr. 1. 6.

action ,
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action, the declaration, the plea, replication, and other proceed

ings, and laſtly upon what point the iffue is joined, which is

there fent down to be determined. Instead of which formerly m

the whole record and proceſs of the pleadings was read to them

in Engliſh by the court, and the matter in iffue clearly explained

to their capacities. The nature of the cafe, and the evidence in

tended to be produced, are next laid before them by counſel alfo

on the fame fide ; and, when their evidence is gone through, the

advocate on the other fide opens the adverſe cafe, and fupports it

by evidence ; and then the party which began is heard by way

of reply.

THE nature of my prefent deſign will not permit me to en

ter into the numberless niceties and diſtinctions of what is, or

is not, legal evidence to a jury " . I fhall only therefore felect

a few of the general heads and leading maxims, relative to this

point, together with ſome obſervations on the manner of giving

evidence.

AND, firſt, evidence fignifies that which demonſtrates, makes

clear, or aſcertains the truth of the very fact or point in iffue,

either on the one fide or on the other ; and no evidence ought to

be admitted to any other point . Therefore upon an action of

debt, when the defendant denies his bond by the plea of non eft

factum, and the iffue is, whether it be the defendant's deed or

no ; he cannot give a releaſe of this bond in evidence : for that

does not destroy the bond, and therefore does not prove the iffue

which he has choſen to rely upon, viz. that the bond has no

exiſtence .

Fortefc. c. 26.

This is admirably well performed in

lord chief baron Gilbert's excellent treatife

of evidence ; a work which it is impoffible

to abftract or abridge, without lofing fome

beauty and deftroying the chain of the

whole ; and which hath lately been en

grafted into that learned and ufeful work,

the introduction to the law of nifi prius. 4to.

1767.

AGAIN ;
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AGAIN ; evidence in the trial by jury is of two kinds, either

that which is given in proof, or that which the jury may receive

by their own private knowlege. The former, or proofs, (to which

in common fpeech the name of evidence is ufually confined) are

either written, or parol, that is, by word of mouth. Written

proofs, or evidence, are, 1. Records, and 2. Antient deeds of

thirty years ſtanding, which prove themſelves ; but
3.

Modern

deeds, and 4. Other writings, muſt be atteſted and verified by

parol evidence of witneffes. And the one general rule that runs

through all the doctrine of trials is this, that the beſt evidence

the nature of the cafe will admit of ſhall always be required, if

poffible to be had ; but, if not poffible, then the beft evidence

that can be had fhall be allowed . For if it be found that there

is any better evidence exiſting than is produced, the very not

producing it is a prefumption that it would have detected fome

falfehood that at prefent is concealed . Thus, in order to prove a

leafe for years, nothing elſe fhall be admitted but the very deed

of leaſe itſelf, if in being ; but if that be poſitively proved to be

burnt or deſtroyed ( not relying on any loofe negative, as that it

cannot be found, or the like ) then an attefted copy may be pro

duced ; or parol evidence be given of it's contents . So, no evi

dence of a diſcourſe with another will be admitted, but the man

himſelf muſt be produced ; yet in ſome caſes (as in proof of any

general cuſtoms, or matters of common tradition or repute ) the

courts admit of hearfay evidence, or an account of what perfons

deceaſed have declared in their life-time : but fuch evidence will

not be received of any particular facts. So too, books of ac

count, or ſhop-books, are not allowed of themſelves to be given

in evidence for the owner ; but a fervant who made the entry

may have recourſe to them to refreſh his memory : and, if fuch

fervant (who was accustomed to make thofe entries ) be dead,

and his hand be proved, the book may be read in evidence ° :

for, as tradeſmen are often under a neceffity of giving credit

without any note or writing, this is therefore, when accompanied

Law of nifi prius. 266.

with

Su
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a
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with fuch other collateral proofs of fairneſs and regularity , the

beſt evidence that can then be produced. However this dange

rous fpecies of evidence is not carried fo far in England as

abroad ; where a man's own books of accounts, by a diſtortion

of the civil law (which feems to have meant the ſame thing as

is practiſed with us " ) with the fuppletory oath of the merchant,

amount at all times to full proof. But as this kind of evidence,

even thus regulated, would be much too hard upon the buyer at

any long diſtance of time, the ftatute 7 Jac. I. c. 12. (the pen

ners of which feem to have imagined that the books of them

felves were evidence at common law) confines this fpecies of

proof to fuch tranfactions as have happened within one year

before the action brought ; unleſs between merchant and mer

chant in the ufual intercourſe of trade. For accounts of ſo re

cent a date, if erroneous, may more eafily be unravelled and

adjuſted .

9.

WITH regard to parol evidence, or witneſſes ; it muſt firſt

be remembered, that there is a proceſs to bring them in by writ

offubpoena ad teftificandum : which commands them , laying afide

all pretences and excufes, to appear at the trial on pain of 100l.

to be forfeited to the king ; to which the ſtatute 5 Eliz. c.

has added a penalty of 10l. to the party aggrieved, and damages

equivalent to the lofs fuftained by want of his evidence . But

no witneſs, unleſs his reaſonable expenſes be tendered him, is

bound to appear at all ; nor, if he appears, is he bound to give

evidence till fuch charges are actually paid him : except he re

fides within the bills of mortality, and is fummoned to give evi

dence within the fame. This compulfory procefs, to bring in

unwilling witneffes, and the additional terrors of an attachment

in caſe of diſobedience, are of excellent ufe in the thorough in

veſtigation of truth and, upon the fame principle, in the Athe

⚫ Salk. 285 .

9 Gail. obfervat. 2. 20. 23.

Inftrumenta domeftica, feu adnotatio, fi

non aliis quoque adminiculis adjuventur, ad pro

VOL. III.

bationem fola non fufficiunt. ( Cod. 4. 19. 5.)

Nam exemplo perniciofum eft, ut ei fcripturae

credatur, que unufquifque fibi adnotationepre

pria debitorem conftituit. (Ibid. 1.7.)
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nian courts, the witneffes who were fummoned to attend the trial

had their choice of three things ; either to ſwear to the truth of

the fact in queſtion, to deny or abjure it, or elſe to pay a fine of

a thouſand drachmas .

ALL witneffes, that have the uſe of their reaſon, are to be

received and examined, except fuch as are infamous, or ſuch as

are intereſted in the event of the cauſe. All others are competent

witneffes ; though the jury from other circumſtances will judge

of their credibility. Infamous perfons are fuch as may be chal

lenged as jurors, propter delictum ; and therefore never ſhall be

admitted to give evidence to inform that jury, with whom they

were too fcandalous to affociate. Intereſted witneſſes may be ex

amined upon a voir dire, if fufpected to be fecretly concerned in

the event ; or their intereſt may be proved in court. Which laſt

is the only method of ſupporting an objection to the former claſs ;

for no man is to be examined to prove his own infamy. And no

counſel, attorney, or other perfon, intrufted with the fecrets of

the cauſe by the party himſelf, fhall be compelled, or perhaps

allowed, to give evidence of ſuch converſation or matters of pri

vacy, as came to his knowlege by virtue of fuch truft and con

fidence : but he may be examined as to mere matters of fact,

as the execution of a deed or the like, which might have come

to his knowlege without being intrufted in the cauſe.

ONE witneſs (if credible) is fufficient evidence to a jury of any

fingle fact ; though undoubtedly the concurrence of two or more

corroborates the proof. Yet our law confiders that there are many

tranſactions to which only one perſon is privy ; and therefore does

not always demand the teftimony of two, as the civil law uni

verfally requires. "Unius refponfio teftis omnino non audiatur ˇ.

To extricate itſelf out of which abfurdity, the modern prac

tice of the civil law courts has plunged itſelf into another.

For, as they do not allow a lefs number than two witneſſes to

V "9

▾ Cod. 4. 20.9.s Pott. Antiq. b. 1. c. 21 .

Law of nifi prius. 267.

be
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be plena probatio, they call the teftimony of one, though never

fo clear and pofitive, femi-plena probatio only, on which no fen

tence can be founded. To make up therefore the neceffarycom

plement of witneffes, when they have one only to any fingle

fact, they admit the party himſelf (plaintiff or defendant) to

be examined in his own behalf; and adminifter to him what is

called the fuppletory oath : and, if his evidence happens to be'

in his own favour, this immediately converts the half proof into

a whole one. By this ingenious device fatisfying at once the

forms of the Roman law, and acknowleging the fuperior reafon

ableness of the law of England : which permits one witneſs to

be fufficient where no more are to be had ; and, to avoid all

temptations of perjury, lays it down as an invariable rule, that

nemo teftis effe debet in propria caufa.

POSITIVE proof is always required, where from the nature

of the cafe it appears it might poffibly have been had . But,

next to pofitive proof, circumftantial evidence or the doctrine of

prefumptions must take place : for when the fact itſelf cannot be

demonſtratively evinced, that which comes neareſt to the proof

of the fact is the proof of fuch circumſtances which either ne

ceffarily, or ufually, attend fuch facts ; and theſe are called pre

fumptions, which are only to be relied upon till the contrary be

actually proved. Stabitur praefumptioni donec probetur in contra

rium ". Violent preſumption is many times equal to full proof" ;

for there thoſe circumſtances appear, which neceſſarily attend the

fact . As if a landlord fues for rent due at michaelmas 1754, and

the tenant cannot prove the payment, but produces an acquit

tance for rent due at a fubfequent time, in full of all demands ,

this is a violent preſumption of his having paid the former rent,

and is equivalent to full proof ; for though the actual payment

is not proved, yet the acquittance in full of all demands is proved,

which could not be without fuch payment : and it therefore in

duces fo forcible a preſumption, that no proof ſhall be admitted

Co. Litt. 373. w Ibid.6.

Y y 2
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to the contrary *. Probable prefumption, arifing from fuch cir

cumſtances as uſually attend the fact, hath alſo it's due weight :

as if, in a fuit for rent due 1754, the tenant proves the payment

of the rent due in 1755 ; this will prevail to exonerate the te

nant , unleſs it be clearly fhewn that the rent of 1754 was re

tained for fome fpecial reafon, or that there was fome fraud or

miſtake ; for otherwiſe it will be preſumed to have been paid be

fore that in 1755, as it is moſt uſual to receive firſt the rents of

longeſt ſtanding. Light, or rafh, preſumptions have no weight

or validity at all .

THE oath adminiftred to the witneſs is not only that what

he depoſes ſhall be true, but that he ſhall alſo depoſe the whole

truth : fo that he is not to conceal any part of what he knows,

whether interrogated particularly to that point or not . And all

this evidence is to be given in open court, in the preſence ofthe

parties, their attorneys, the counſel, and all by-ſtanders ; and

before the judge and jury: each party having liberty to except

to it's competency, which exceptions are publicly stated, and by

the judge are openly and publicly allowed or difallowed, in the

face of the country ; which must curb any ſecret biafs or partia

lity, that might arife in his own breaft. And if, either in his

directions or decifions , he mis-ſtates the law by ignorance, inad

vertence, or defign, the counſel on either fide may require him

publicly to feal a bill of exceptions ; ftating the point wherein he

is fuppofed to err : and this he is obliged to feal by ſtatute

Weftm. 2. 13 Edw. I. c . 31. or , if he refuſes ſo to do, the party

may have a compulſory writ againſt him , commanding him to

feal it, if the fact alleged be truly stated and if he returns,

that the fact is untruly ſtated, when the cafe is otherwiſe, an ac

tion will lie againſt him for making a falfe return . This bill of

exceptions is in the nature of an appeal ; examinable, not in the

court out of which the record iffues for the trial at nifi prius, but

in the next immediate fuperior court, upon a writ of error, after

2 Reg. Br. 182. 2 Inft . 487.
* Gilb. evid. 161 .

y Co. Litt. 373.

judg
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judgment given in the court below. But a demurrer to evidence

fhall be determined by the court, out of which the record is

fent. This happens, where a record or other matter is produced

in evidence, concerning the legal confequences of which there

arifes a doubt in law in which cafe the adverfe party may if he

pleaſes demur to the whole evidence ; which admits the truth of

every fact that has been alleged, but denies the fufficiency of them

all in point of law to maintain or overthrow the iffue * : which

draws the queſtion of lawfrom the cognizance of the jury, to be

decided (as it ought) by the court. But neither theſe demurrers to

evidence, nor the bills of exceptions, are at preſent ſo much in

uſe as formerly ; fince the more frequent extenfion of the diſcre

tionary powers of the court in granting a new trial, which is

now very commonly had for the miſdirection of the judge at nifi

prius.

THIS open examination of witneffes viva voce, in the pre

fence of all mankind, is much more conducive to the clearing up

of truth , than the private and fecret examination taken down

in writing before an officer, or his clerk, in the ecclefiaftical

courts, and all others that have borrowed their practice from the

civil law where a witnefs may frequently depofe that in private,

which he will be aſhamed to testify in apublic and folemn tribunal .

There an artful or carelefs fcribe may make a witneſs fpeak what

he never meant, by dreffing up his depofitions in his own forms.

and language ; but he is here at liberty to correct and explain his

meaning, if miſunderſtood, which he can never do after a writ

ten depoſition is once taken . Befides the occafional queſtions of

the judge, the jury, and the counfel, propounded to the wit

neffes on a fudden, will fift out the truth much better than a

formal fet of interrogatories previouſly penned and ſettled : and

the confronting of adverſe witneffes is alío another opportunity

of obtaining a clear difcovery, which can never be had upon any

other method of trial. Nor is the preſence of the judge, during

the examination, a matter of ſmall importance ; for befides the

a Co. Litt. 72. 5 Rep. 104. Hale's Hift. C. L. 254, 5, 6.

respect
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reſpect and awe, with which his preſence will naturally inſpire

the witneſs, he is able by ufe and experience to keep the evidence

from wandering from the point in iffue. In ſhort by this method

of examination, and this only, the perfons who are to decide

upon the evidence have an opportunity of obſerving the quality,

age, education, underſtanding, behaviour, and inclinations ofthe

witneſs ; in which points all perfons muſt appear alike, when

their depofitions are reduced to writing, and read to the judge,

in the abſence of thoſe who made them and yet as much may

be frequently collected from the manner in which the evidence

is delivered, as from the matter of it. Theſe are a few of the

advantages attending this, the Engliſh, way of giving teftimony,

ore tenus. Which was alſo indeed familiar among the antient

Romans, as may be collected from Quinctilian ; who lays down

very good inſtructions for examining and cross-examining wit

neffes viva voce. And this, or fomewhat like it, was continued

as low as the time of Hadrian : but the civil law, as it is now

modelled, rejects all public examination of witneffes.

As to fuch evidence as the jury may have in their own con

fciences, by their private knowlege of facts, it was an antient

doctrine, that this had as much right to fway their judgment as

the written or parol evidence which is delivered in court. And

therefore it hath been often held , that though no proofs be

produced on either fide, yet the jury might bring in a verdict.

For the oath of the jurors, to find according to their evidence,

was conftrued to be, to do it according to the beſt of their own

knowlege. Which conſtruction was probably made out of ten

derneſs to juries ; that they might eſcape the heavy penalties of

an attaint, in caſe they could fhew by any additional proof, that

f

Inflit. orat. 1.5.c.7.

See his epiftle to Varus, the legate or

judge of Cilicia : " tu magis fcire potes,

" quanta fides fit habenda teftibus ; qui, et cu

"jus dignitatis, et cujus aeftimationis fint; et,

C

61

" qui fimpliciter vifi fint dicere ; utrum unum

"eundemque meditatum fermonem attulerint, an

"ad ea quae interrogaveras extempore verifi

" milia refponderint ." (Ff. 22. 5.3.)

* Year book, 14 Hen .VII . 29. Hob.227.

1 Lev. 87.

f Vaugh. 148, 149.

their
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their verdict was agreeable to the truth, though not according to

the evidence produced : with which additional proof the law

preſumed they were privately acquainted, though it did not ap

pear in court. But this doctrine was gradually exploded , when

attaints began to be difufed, and new trials introduced in their

ftead. For it is quite incompatible with the grounds , upon

which fuch new trials are every day awarded, viz. that the ver

dict was given without, or contrary to, evidence. And therefore,

together with new trials, the practice feems to have been firft

introduced , which now univerfally obtains, that if a juror knows

any thing of the matter in iffue, he may be fworn as a witnefs,

and give his evidence publicly in court.

WHEN the evidence is gone through on both fides, the judge

in the preſence of the parties, the counfel, and all others, fums.

up the whole to the jury ; omitting all fuperfluous circumftan

ces, obferving wherein the main queſtion and principal iffue lies,

ftating what evidence has been given to ſupport it, with ſuch re

marks as he thinks neceffary for their direction , and giving

them his opinion in matters of law arifing upon that evi

dence.

THE jury, after the proofs are fummed up, unleſs the cafe

be very clear, withdraw from the bar to confider of their ver

dict : and, in order to avoid intemperance and cauſeleſs delay, are

to be kept without meat, drink, fire, or candle, unleſs by per

miffion of the judge, till they are all unanimously agreed. A

method of accelerating unanimity not wholly unknown in other

conſtitutions of Europe, and in matters of greater concern. For

by the golden bulle of the empire , if, after the congreſs is

opened, the electors delay the election of a king of the Romans

for thirty days, they fhall be fed only with bread and water, till

the fame is accomplished. But if our juries eat or drink at all,

or have any eatables about them , without confent of the court, and

before verdict, it is fineable ; and if they do fo at his charge for

Styl. 233. 1 Sid. 133.
h ch. 2.

whom
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Alfowhom they afterwards find, it will fet afide the verdict.

if they ſpeak with either of the parties or their agents, after

they are gone from the bar ; or if they receive any freſh evidence

in private ; or if to prevent difputes they caft lots for whom

they fhall find ; any of theſe circumſtances will entirely vitiate

the verdict. And it has been held, that if the jurors do not agree

in their verdict before the judges are about to leave the town,

though they are not to be threatened or impriſoned ' , the judges

are not bound to wait for them, but may carry them round the

circuit from town to town in a cart *. This neceflity of a total

unanimity ſeems to be peculiar to our own conftitution ' ; or, at

leaft, in the nembda or jury of the antient Goths, there was re

quired (even in criminal caſes) only the confent of the major

part ; and in caſe of an equality, the defendant was held to be

acquitted ".

WHEN they are all unanimouſly agreed, the jury return back

to the bar ; and, before they deliver their verdict, the plaintiff

is bound to appear in court, by himſelf, attorney, or counſel, in

order to anſwer the amercement to which by the old law he is

liable, as has been formerly mentioned ", in caſe he fails in his fuit,

as a puniſhment for his falſe claim . To be amerced, or a mercie,

is to be at the king's mercy with regard to the fine to be im

pofed ; in mifericordia domini regis pro falfo clamore fuo. The

amercement is difufed, but the form ftill continues ; and if the

plaintiff does not appear, no verdict can be given, but the plain

tiff is ſaid to be nonfuit, non fequitur clamorem fuum. Therefore

it is ufual for a plaintiff, when he or his counfel perceives that

he has not given evidence fufficient to maintain his iffue, to be

voluntarily nonfuited, or withdraw himſelf : whereupon the crier

is ordered to call the plaintiff; and if neither he, nor any body

for him, appears, he is nonfuited, the jurors are diſcharged, the

action is at an end, and the defendant fhall recover his cofts.

i Mirr. c. 4. §. 24.

* Lib. Aff. fol. 40. pl. 11.

1 See Barrington on the ftatutes. 17,18,19.

m Stiernh. 1. 1. c. 4.

n pag. 275.
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The reafon of this practice is, that a nonfuit is more eligible for

the plaintiff, than a verdict againſt him : for after a nonfuit,

which is only a default, he may commence the fame fuit again

for the fame cauſe of action ; but after a verdict had, and judg

ment conſequent thereupon, he is for ever barred from attacking

the defendant upon the fame ground of complaint. But, in cafe

the plaintiff appears, the jury by their foreman deliver in their

verdict.

A VERDICT, vere dictum, is either privy, or public. A privyver

dict is when the judge hath left or adjourned the court ; and the

jury, being agreed, in order to be delivered from their confinement,

obtain leave to give their verdict privily to the judge out of court" :

which privy verdict is of no force, unleſs afterwards affirmed by

a public verdict given openly in court ; wherein the jury may,

if they pleaſe, vary from their privy verdict. So that the privy

verdict is indeed a mere nullity' ; and yet it is a dangerous prac

tice, allowing time for the parties to tamper with the jury, and

therefore very feldom indulged. But the only effectual and legal

verdict is the public verdict ; in which they openly declare to

have found the iffue for the plaintiff, or for the defendant ; and

if for the plaintiff, they affefs the damages alſo ſuſtained by the

plaintiff, in confequence of the injury upon which the action is

brought.

SOMETIMES, if there ariſes in the cafe any difficult matter of

law, the jury for the fake of better information , and to avoid

the danger of having their verdict attainted, will find a special

verdict ; which is grounded on the ſtatute Weſtm . 2. 13 Edw. I.

c. 30. §. 2. And herein they ſtate the naked facts, as they find

them to be proved, and pray the advice of the court thereon ;

concluding conditionally, that if upon the whole matter the

court ſhall be of opinion that the plaintiff had cauſe of action,

they then find for the plaintiff , if otherwife, then for the de

If the judge hath adjourned the court to his own lodgings, and there receives the

verdict , it is a public and not a privy verdict.

Z z fendant.VOL. III .
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fendant. This is entered at length on the record, and afterwards

argued and determined in the court at Weſtminſter, from whence

the iffue came to be tried.

ANOTHER method of finding a ſpecies of ſpecial verdict, is when

the jury find a verdict generally for the plaintiff, but ſubject never

theleſs to the opinion of the judge or the court above, on aspecial

cafe ftated by the counſel on both fides with regard to a matter

of law which has this advantage over a ſpecial verdict, that it

is attended with much lefs expenfe, and obtains a much ſpeedier

decifion ; the poftea (of which in the next chapter) being ſtayed

in the hands of the officer of nifi prius, till the queſtion is de

termined, and the verdict is then entered for the plaintiff or

defendant as the cafe may happen. But, as nothing appears

upon the record but the general verdict, the parties are pre

cluded hereby from the benefit of a writ of error, if diffatisfied

with the judgment of the court or judge upon the point of law.

Which makes it a thing to be wiſhed, that a method could be

deviſed of either leffening the expenſe of ſpecial verdicts, or elſe

of entering the cafe at length upon the poftea. But in both theſe

inftances the jury may, if they think
them

upon
proper, take

felves to determine at their own hazard, the complicated quef

tion of fact and law ; and, without either fpecial verdict or

fpecial cafe, may find a verdict abfolutely either for the plaintiff

or defendant ".

WHEN the jury have delivered in their verdict, and it is re

corded in court, they are then diſcharged . And fo ends the trial

by jury a trial, which befides the other vaſt advantages which

we have occafionally obſerved in it's progrefs, is alfo as expedi

tious and cheap, as it is convenient, equitable, and certain ; for

à commiffion out of chancery, or the civil law courts, for exami

ning witneffes in one caufe will frequently laft as long, and of

courſe be full as expenfive, as the trial of a hundred iffues at

nifi prius : and yet the fact cannot be determined by fuch com

P Litt. §. 386.

miffioners
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miffioners at all ; no, not till the depofitions are publiſhed and

read at the hearing of the cauſe in court.

UPON theſe accounts the trial by jury ever has been, and I

truſt ever will be, looked upon as the glory of the Engliſh law.

And, if it has fo great an advantage over others in regulating

civil property, how much muſt that advantage be heightened,

when it is applied to criminal cafes ! But this we muſt refer to

the enſuing book of theſe commentaries : only obſerving for the

preſent, that it is the moſt tranſcendent privilege which any fub

ject can enjoy, or wish for, that he cannot be affected either in

his property, his liberty, or his perfon, but by the unanimous

conſent of twelve of his neighbours and equals. A conſtitution,

that I may venture to affirm has, under providence, fecured the

juſt liberties of this nation for a long fucceffion of ages. And

therefore a celebrated French writer , who concludes, that be

cauſe Rome, Sparta, and Carthage have loft their liberties,

therefore thoſe of England in time muſt periſh, ſhould have re

collected that Rome, Sparta, and Carthage, were ſtrangers to

the trial by jury.

GREAT as this eulogium may ſeem, it is no more than this

admirable conſtitution , when traced to it's principles, will be

found in ſober reaſon to deſerve. The impartial adminiſtration

of juſtice, which fecures both our perfons and our properties, is

the great end of civil fociety. But if that be entirely entruſted

to the magistracy, a ſelect body of men, and thoſe generally ſe

lected by the prince or fuch as enjoy the higheſt offices in the

ſtate, their decifions, in fpight of their own natural integrity,

will have frequently an involuntary biafs towards thoſe of their

own rank and dignity : it is not to be expected from human na

ture, that the few fhould be always attentive to the interefts and

good of the many. On the other hand, if theOn the other hand, if the power of judica

ture were placed at random in the hands of the multitude, their

decifions would be wild and capricious, and a new rule of action

would

• Montefq. Sp. L. xi. 6.

Z z 2
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would be every day eſtabliſhed in our courts. It is wifely there

fore ordered, that the principles and axioms of law, which are

general propofitions, flowing from abftracted reaſon , and not

accommodated to times or to men, fhould be depofited in the

breaſts of the judges, to be occafionally applied to ſuch facts as

come properly aſcertained before them. For here partiality can

have little ſcope : the law is well known, and is the fame for all

ranks and degrees ; it follows as a regular conclufion from the

premiſes of fact pre-eſtabliſhed . But in fettling and adjuſting a

queftion of fact, when intrufted to any fingle magiſtrate, par

tiality and injuſtice have an ample field to range in ; either by

boldly afferting that to be proved which is not fo, or more art

fully by fuppreffing fome circumſtances, ftretching and warping

others, and diſtinguiſhing away the remainder. Here therefore

a competent number of fenfible and upright jurymen, choſen

by lot from among thoſe of the middle rank, will be found the

beſt inveſtigators of truth, and the fureft guardians of public

juſtice. For the moſt powerful individual in the ſtate will be

cautious of committing any flagrant invaſion of another's right,

when he knows that the fact of his oppreffion must be examined

and decided by twelve indifferent men, not appointed till the

hour of trial ; and that, when once the fact is afcertained, the

law muft of courfe redreſs it. This therefore preſerves in the

hands of the people that ſhare which they ought to have in the

adminiſtration of public juſtice, and prevents the encroachments

of the more powerful and wealthy citizens. Every new tribu

nal, erected for the decifion of facts, without the intervention

of a jury, (whether compofed of juftices of the peace, com

miffioners of the revenue, judges of a court of conſcience, or

any other ſtanding magiftrates) is a ſtep towards eſtabliſhing ariſ

tocracy, the moſt oppreffive of abfolute governments. The feo

dal fyftem , which, for the fake of military fubordination, pur

fued an aristocratical plan in all it's arrangements of property,

had been intolerable in times of peace, had it not been wifely

counterpoiſed by that privilege, fo univerſally diffuſed through

every part of it, the trial by the feodal peers . And in every

country

*
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country on the continent, as the trial by the peers has been gra

dually difufed, fo the nobles have increaſed in power, till the

ftate has been torn to pieces by rival factions, and oligarchy in

effect has been eſtabliſhed, though under the ſhadow of regal

government ; unleſs where the miferable commons have taken

ſhelter under abfolute monarchy, as the lighter evil of the two .

And, particularly, it is a circumftance well werthy an Engliſh

man's obſervation , that in Sweden the trial by jury, that bul

wark of northern liberty, which continued in it's full vigour fo

lately as the middle of last century ' , is now fallen into diſuſe ' :

and that there, though the regal power is in no country fo

cloſely limited, yet the liberties of the commons are extin

guiſhed, and the government is degenerated into a mere ariſto

cracy t. It is therefore, upon the whole, a duty which every

man owes to his country, his friends, his pofterity, and him

felf, to maintain to the utmoſt of his power this valuable con

ſtitution in all it's rights ; to reftore it to it's antient dignity, if

at all impaired by the different value of property, or otherwiſe

deviated from it's first inftitution ; to amend it, wherever it is

defective ; and, above all, to guard with the moſt jealous cir

cumfpection againſt the introduction of new and arbitrary me

thods of trial, which, under a variety of plaufible pretences,

may in time imperceptibly undermine this beſt preſervative of

Engliſh liberty.

*

YET, after all, it must be owned, that the beſt and moſt ef

fectual method to preferve and extend the trial by jury in prac

tice, would be by endeavouring to remove all the defects, as well

as to improve the advantages, incident to this mode of enquiry.

If juſtice is not done to the intire fatisfaction of the people, in

this method of deciding facts, in ſpite of all encomiums and pa

negyrics on trials at the common law, they will refort in ſearch.

of that juſtice to another tribunal ; though more dilatory, though

more expenſive, though more arbitrary in it's frame and confti

Ibid. 17.• 2 Whitelocke of parl. 427 .

s Mod. Un. Hift. xxxiii. 22 .

tution.
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tution. If juſtice is not done to the crown by the verdict of a

jury, the neceffities of the public revenue will call for the erec

tion of fummary tribunals. The principal defects ſeem to be,

I. THE want of a complete diſcovery by the oath of the par

ties. This each of them is now intitled to have, by going through

the expenſe and circuity of a court of equity, and therefore it is

fometimes had by confent, even in the courts of law. How far

fuch a mode of compulfive examination is agreeable to the rights

of mankind, and ought to be introduced in any country, may be

a matter of curious difcuffion, but is foreign to our prefent en

quiries. It has long been introduced and eſtabliſhed in our courts

of equity, not to mention the civil law courts ; and it ſeems the

height of judicial abfurdity, that in the fame caufe, between the

ſame parties, in the examination of the ſame facts, a diſcovery by

the oath of the parties ſhould be permitted on one fide of Weſt

minſter-hall, and denied on the other : or that the judges of one

and the fame court ſhould be bound by law to reject fuch a fpe

cies of evidence, if attempted on a trial at bar ; but, when fit

ting the next day as a court of equity, ſhould be obliged to hear

fuch examination read, and to found their decrees upon it. In

ſhort, common reaſon will tell us, that in the fame country, go

verned by the ſame laws, fuch a mode of enquiry ſhould be uni

verfally admitted, or elſe univerfally rejected .

2. A SECOND defect is of a nature fomewhat fimilar to the

first the want of a compulfive power for the production of

books and papers belonging to the parties. In the hands ofthird

perfons they can generally be obtained by rule of court, or by

adding a clauſe of requifition to the writ of fubpoena, which is

then called a fubpoena duces tecum. But, in mercantile tranfac

tions eſpecially, the fight of the party's own books is frequently

decifive ; fuch, for inftance, as the daybook of a trader, where

the tranſaction must be recently entered, as really underſtood at

the time ; though fubfequent events may tempt him to give it a

different colour. And as, this evidence may be finally obtained,

and
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and produced on a trial at law, by the circuitous courſe of filing

a bill in equity, the want of an original power for the fame pur

poſes in the courts of law is liable to the fame obſervations as

were made on the preceding article.

3. ANOTHER want is that of powers to examine witneſſes

abroad, and to receive their depofitions in writing, where the

witneffes refide, and efpecially when the cauſe of action ariſes

in a foreign country. To which may be added the power of ex

amining witneffes that are aged, or going abroad, upon interro

gatories de bene effe ; to be read in evidence if the trial fhould be

deferred till after their death or departure, but otherwiſe to be

totally fuppreffed. Both theſe are now very frequently effected

by mutual confent, if the parties are open and candid ; and they

may alſo be done indirectly at any time, through the chanel of a

court of equity : but fuch a practice has never yet been directly

adopted " as the rule of a court of law.

4. THE adminiſtration of juſtice ſhould not only be chaſte,

but ( like Caefar's wife ) ſhould not even be ſuſpected. A jury

coming from the neighbourhood is in fome refpects a great ad

vantage ; but is often liable to ftrong objections : eſpecially in

fmall jurifdictions, as in cities which are counties of themſelves,

and fuch where affifes are but feldom holden ; or where the

queſtion in diſpute has an extenſive local tendency ; where a cry

has been raiſed and the paffions of the multitude been inflamed ;

or where one of the parties is popular, and the other a ſtranger

or obnoxious. It is true that if a whole county is intereſted in

the queſtion to be tried, the trial by the rule oflaw muſt be in

fome adjoining county : but, as there may be a ſtrict intereſt ſo

minute as not to occafion any biafs, ſo there may be the ſtrongeſt

biaſs, where the whole county cannot be faid to have any pecu

niary intereſt. In all theſe cafes, to fummon a jury, labouring

under local prejudices, is laying a fnare for their confciences :

and, though they ſhould have virtue and vigour of mind ſuffi

w Stra. 177." See pag. 75.

cient
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cient to keep them upright, the parties will grow ſuſpicious, and

refort under various pretences to another mode of trial. The

courts of law will therefore in tranfitory actions very often change

the venue, or county wherein the cauſe is to be tried : but in

local actions, though they ſometimes do it indirectly and by mu

tual confent, yet to effect it directly and abſolutely, the parties

are driven to the delay and expenſe of a court of equity ; where,

upon making out a proper cafe, it is done upon the ground of

being neceffary to a fair, impartial, and fatisfactory trial '.

THE locality of trial required by the common law feems a

confequence of the antient locality of juriſdiction . All over the

world, actions tranfitory follow the perfon of the defendant,

territorial fuits must be difcuffed in the territorial tribunal. I

may fue a Frenchman here for a debt contracted abroad ; but

lands lying in France muſt be ſued for there, and Engliſh lands

muſt be fued for in the kingdom of England. Formerly they

were uſually demanded only in the court-baron of the manor,

where the ſteward could fummon no jurors but fuch as were the

tenants of the lord . When the cauſe was removed to the hundred

court, (as feems to have been the courſe in the Saxon times¹ ) the

lord of the hundred had a farther power, to convoke the inha

bitants of different vills to form a jury ; obferving probably al

ways to intermix among them a ſtated number of tenants of that

manor wherein the diſpute aroſe. When afterwards it came to

the county court, the great tribunal of Saxon juftice, the ſheriff

had wider authority, and could impanel a jury from the men of

his county at large : but was obliged (as a mark of the original

locality of the cauſe ) to return a competent number of hundred

ors ; omitting the inferior diftinction , if indeed it ever exifted .

And when at length, after the conqueft, the king's jufticiars

drew the cognizance of the cauſe from the county court, though

* See pag. 294.

y This, among a number of other in

ftances, was the caſe of the iſſues directed by

the houſe of lords in the caufe between the

duke of Devonshire, and the miners of the

county of Derby, A. D. 1762 .

2 LL. Edw . Conf. c. 32. Wilk. 203 .

they

I
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they could have ſummoned a jury from any part of the king

dom, yet they choſe to take the cauſe as they found it, with all

it's local appendages ; triable by a ſtated number of hundredors,

mixed with other freeholders of the county. The reſtriction as

to hundredors hath gradually worn away, and at length intirely

vanished ' ; that of counties ftill remains, for many beneficial

purpoſes : but, as the king's courts have a juriſdiction co-exten

five with the kingdom, there furely can be no impropriety in de

parting from the general rule, when the great ends of juſtice

warrant and require an exception.

I HAVE ventured to mark thefe defects, that the juft pane

gyric, which I have given on the trial by jury, might appear to

be the refult of fober reflection, and not of enthuſiaſm or pre

judice . But ſhould they, after all, continue unremedied and un

fupplied, ftill (with all it's imperfections ) I truſt that this mode

of decifion will be found the beſt criterion, for inveſtigating the

truth of facts, that was ever eſtabliſhed in any country..

a See pag. 3.60.

VOL. III. A a a
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CHAPTER THE TWENTY FOURTH.

OF JUDGMENT, AND IT'S INCIDENTS.

IN

N the following chapter we are to confider the tranſactions in

a cauſe, next immediately fubſequent to arguing the demur

rer, or trial of the iſſue.

IFIf the iffue be an iffue of fact ; and, upon trial by any of the

methods mentioned in the two preceding chapters, it be found

for either the plaintiff or defendant, or ſpecially ; or if the plain

tiff makes default, or is nonfuit ; or whatever, in ſhort, is done

ſubſequent to the joining of iffue and awarding the trial, it is

entered on record, and is called a poftea . The ſubſtance of

of which is, that poftea, afterwards, the faid plaintiff and de

fendant appeared by their attornies at the place of trial ; and a

jury, being fworn, found fuch a verdict ; or, that the plaintiff

after the jury fworn made default, and did not profecute his

fuit ; or, as the cafe may happen . This is added to the roll,

which is now returned to the court from which it was fent ; and

the hiſtory of the cauſe, from the time it was carried out, is

thus continued by the poftea.

Append. No. II. § . 6.

NEXT
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NEXT follows, fixthly, the judgment of the court upon what

has previouſly paffed ; both the matter oflaw and matter of fact

being now fully weighed and adjuſted . Judgment may however

for certain cauſes befufpended, or finally arreſted : for it cannot be

entered till the next term after trial had, and that upon notice

to the other party. So that if any defect of justice happened

at the trial, by furprize, inadvertence, or miſconduct, the party

may have relief in the court above, by obtaining a new trial ;

or if, notwithſtanding the iſſue of fact be regularly decided, it

appears that the complaint was either not actionable in itſelf, or

not made with fufficient precifion and accuracy, the party may

fuperfede it, by arreſting or ſtaying the judgment.

犁

1. CAUSES offufpending the judgment by granting a new trial,

are at preſent wholly extrinfic, ariſing from matter foreign to or

debors the record . Of this fort are want of notice of trial ; or

any flagrant miſbehaviour of the party prevailing towards the

jury, which may have influenced their verdict ; or any grofs mif

behaviour of the jury among themſelves : alſo if it appears by

thejudge's report, certified to the court, that the jury have brought

in a verdict without or contrary to evidence, ſo that he is reafon

ably diffatisfied therewith ; or if they have given exorbitant da

mages ; or if the judge himſelf has mif-directed the jury, fo that

they found an unjuſtifiable verdict ; for theſe, and other reaſons

of the like kind, it is the practice of the court to award a new,

or fecond, trial. But if two juries agree in the fame or a fimilar

verdict, a third trial is feldom awarded " : for the law will not

readily ſuppoſe, that the verdict of any one ſubſequent jury can

countervail the oaths of two preceding ones..

THE exertion of theſe fuperintendent powers of the king's

courts, in ſetting afide the verdict of a jury and granting a new

trial, on account of miſbehaviour in the jurors, is of a date ex

6 Mod. 22. Salk . 649..b Law of nifi prius. 303 , 4..

•
Comb. 357.

Aaa 2.

I

tremely
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tremely antient. There are inftances, in the year books of the

reigns of Edward III˚, HenryIV ', and HenryVII , ofjudgments

being ſtayed (even after a trial at bar) and new venire's awarded,

becauſe the jury had eat and drank without conſent of the judge,

and becauſe the plaintiff had privately given a paper to a jury

man before he was fworn . And upon theſe the chief juſtice,

Glyn, in 1655, grounded the first precedent that is reported in

our books for granting a new trial upon account of exceſſive

damages given by the jury : apprehending with reaſon, that no

torious partiality in the jurors was a principal fpecies of miſbe

haviour. And, a few years before, a practice took riſe in the

common pleas , of granting new trials upon the mere certificate

of the judge, unfortified by any report of the evidence, that

the verdict had paffed againſt his opinion ; though juſtice Rolle

(who allowed of new trials in caſe of miſbehaviour, furprize, or

fraud, or if the verdict was notoriouſly contrary to evidence *)

refuſed to adopt that practice in the court of king's bench. And

at that time it was clearly held for law ' , that whatever matter

was of force to avoid a verdict, ought to be returned upon the

poftea, and not merely ſurmiſed to the court ; left poſterity ſhould

wonder why a new venire was awarded, without any fufficient

reafon appearing upon the record. But very early in the reign

of Charles the ſecond new trials were granted upon affidavits™ ;

and the former ftrictness of the courts of law, in refpect of new

trials, having driven many parties into equity to be relieved from

oppreffive verdicts, they are now more liberal in granting them :

the maxim at preſent adopted being this, that (in all caſeș of mo

ment) where juſtice is not done upon one trial, the injured party

is intitled to another "

24Edw .III. 24. Bro . Abr. t . verdite. 17 .

f

11 Hen. IV. 18. Bro. Abr. t. enqueft. 75.

B Hen. VII.1. Bro . Abr. t . verdite. 18.
14

h Styl . 466.

* Ibid. 138 .

e

* Sid. 235. Styl. pra& . Reg. 310, 311.

edit. 1657.

1 Cro. Eliz. 616. Palm, 325 .

m 1 Sid. 235. 2 Lev. 140.

* 4Burr. 395.
А

FOR
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FORMERLY the only remedy for reverfal of a verdict unduly

given, was by writ of attaint ; of which we ſhall ſpeak in the

next chapter, and which is at leaſt as old as the inftitution ofthe

grand affife by Henry II °, in lieu of the Norman trial by battel.

Such a fanction was probably thought neceffary, when, inſtead of

appealing to providence for the decifion of a dubious right, it

was referred to the oath of fallible or perhaps corrupted men.

Our anceſtors faw, that a jury might give an erroneous verdict ;

and, if they did, that it ought not finally to conclude the quef

tion in the first inftance : but the remedy, which they provided,

ſhews the ignorance and ferocity of the times, and the fimplicity

of the points then uſually litigated in courts of juſtice . They

ſuppoſed that, the law being told to the jury by the judge, the

proof of fact muſt be always fo clear, that, if they found a

wrong verdict, they muſt be wilfully and corruptly perjured .

Whereas a juror may find a juft verdict from unrighteous mo

tives, which can only be known to the great fearcher of hearts ;

and he may, onthe contrary, find a verdict very manifeftly wrong,

without any bad motive at all : from inexperience in buſineſs,

incapacity, miſapprehenſion, inattention to circumſtances, and a

thouſand other innocent caufes. But fuch a remedy as this laid

the injured party under an infuperable hardſhip, by making a

conviction of the jurors for perjury the condition of his redreſs .

*

THE judges faw this ; and very early, even for the miſbeha

viour of jurymen, inſtead of profecuting the writ of attaint,

awarded a ſecond trial : and fubfequent refolutions, for more

than a century paſt, have ſo extended the benefit of this remedy,

that the attaint is now as obfolete as the trial by battel which it

fucceeded : and we ſhall probably ſee the revival of the one as

foon as the revival of the other. And here I cannot but again.

admire the wiſdom of fuffering time to bring to perfection new

remedies, more eafy and beneficial to the ſubject ; which, by.

Ipfi regali inftitutioni eleganter inferta. P See pag. 268.

(Glanv. 1. 2. c. 19.)

degrees,
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degrees, from the experience and approbation of the people, ſu

perfede the neceffity or defire of uſing or continuing the old.

Ir every verdict was final in the first inftance, it would tend

to deſtroy this valuable method of trial, and would drive away

all cauſes of conſequence to be decided according to the forms of

the imperial law, upon depofitions in writing ; which might be

reviewed in a courfe of appeal . Caufes of great importance,

titles to land, and large queftions of commercial property, come

often to be tried by a jury, merely upon the general iffue : where

the facts are complicated and intricate, the evidence of great

length and variety, and fometimes contradicting each other ; and

where the nature of the diſpute very frequently introduces nice

queftions and fubtilties of law. Either party may be ſurprized

by a piece of evidence, which (had he known of it's production)

he could have explained or anfwered ; or may be puzzled by

a legal doubt, which a little recollection would have folved . In

the hurry of a trial the ableſt judge may miſtake the law, and

miſdirect the jury : he may not be able fo to ſtate and range the

evidence as to lay it clearly before them ; nor to take off the

artful impreffions which have been made on their minds by

learned and experienced advocates. The jury are to give their

opinion inftanter; that is, before they feparate, eat, or drink.

And under theſe circumſtances the moſt intelligent and beſt in

tentioned men may bring in a verdict, which they themſelves

upon cool deliberation would wish to reverſe.

NEXT to doing right, the great object in the adminiſtration

of public juſtice ſhould be to give public fatisfaction . If the

verdict be liable to many objections and doubts in the opinion of

his counſel, or even in the opinion of by-ftanders, no party would

go away ſatisfied unleſs he had a profpect of reviewing it. Such

doubts would with him be decifive : he would arraign the deter

mination as manifeftly unjuft ; and abhor a tribunal which he

imagined had done him an injury without a poffibility of re

drefs.

GRANTING
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GRANTING a new trial, under proper regulations, cures all

theſe inconveniences, and at the fame preferves intire and renders

perfect that moſt excellent method of deciſion, which is the glory

of the English law. A new trial is a rehearing of the cauſe be

fore another jury, but with as little prejudice to either party, as

if it had never been heard before. No advantage is taken of the

former verdict on the one fide, or the rule of court for awarding

ſuch ſecond trial on the other : and the fubfequent verdict ,

though contrary to the firft, imports no tittle of blame upon the

former jury ; who, had they poffeffed the fame lights and ad

vantages, would probably have altered their own opinion . The

parties come better informed, the counſel better prepared, the

law is more fully underſtood, the judge is more maſter of the

fubject ; and nothing is now tried but the real merits of the

cafe.

A SUFFICIENT ground muſt however be laid before the

court, to fatisfy them that is neceſſary to juſtice that the cauſe

fhould be farther confidered. If the matter be fuch, as did not

or could not appear to the judge who prefided at nifi prius, it is

diſcloſed to the court by affidavit : if it ariſes from what paſſed

at the trial, it is taken from the judge's information ; who uſu

ally makes a ſpecial and minute report of the evidence. Counſel

are heard on both fides to impeach or eſtabliſh the verdict, and

the court give their reaſons at large why a new examination ought

or ought not to be allowed. The true import of the evidence is

duly weighed, falfe colours are taken off, and all points of law

which aroſe at the trial are upon full deliberation clearly ex

plained and ſettled .

NOR do the courts lend too eafy an ear to every application

for a review of the former verdict. They must be fatisfied , that

there are ſtrong probable grounds to fuppofe that the merits have

not been fairly and fully difcuffed, and that the deciſion is not

agreeable to the juſtice and truth of the cafe. A new trial is not

granted,
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granted, where the value is too inconfiderable to merit a fecond

examination. It is not granted upon nice and formal objections,

which do not go to the real merits. It is not granted in caſes of

ftrict right or fummum jus, where the rigorous exaction of ex

treme legal juſtice is hardly reconcileable to conſcience. Nor is

it granted where the ſcales of evidence hang nearly equal : that,

which leans againſt the former verdict, ought always very ſtrongly

to preponderate.

IN granting fuch farther trial (which is matter of found dif

cretion) the court has alſo an opportunity, which it feldom fails

to improve, of fupplying thoſe defects in this mode of trial which

were ſtated in the preceding chapter ; by laying the party apply

ing under all fuch equitable terms, as his antagoniſt ſhall defire

and mutually offer to comply with : ſuch as the diſcovery offome

facts upon oath ; the admiffion of others, not intended to be li

tigated ; the production of deeds, books, and papers ;
papers ; the exa

mination of witneffes, infirm or going beyond fea ; and the like.

And the delay and expenſe of this proceeding are ſo ſmall and

trifling, that it never can be moved for to gain time or to gratify

humour. The motion muſt be made within the firſt four days of

the next fucceeding term, within which term it is uſually heard and

decided. And it is worthy obfervation, how infinitely fuperior to

all others the trial by jury approves itſelf, even in the very mode

of it's revifion. In every other country of Europe, and in thoſe of

our own tribunals which conform themſelves to the process of

the civil law, the parties are at liberty, whenever they pleaſe, to

appeal from day to day and from court to court upon queſtions

merely of fact ; which is a perpetual ſource of obftinate chicane,

delay, and expenſive litigation . With us no newtrial is allowed,

Not many years ago an appeal was

brought to the houfe of lords fromthe court

of feffion in Scotland, in a caufe between

Napier and Macfarlane. It was inftituted

in March 1745 ; and, after many interlo

cutory orders and fentences below, appealed

from and reheard as far as the courfe of

proceedings would admit, was finally de

termined in April 1749 : the queftion being

only on the property in an ox, adjudged to

be of the value of three guineas. No pique

or ſpirit could have made ſuch a cauſe, in

the court of king's bench or common pleas,

have lafted a tenth of the time, or have coft

a twentieth part of the expenſe.

unleſs
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unleſs there be a manifeſt miſtake, and the ſubject matter be wor

thy of interpofition . The party who thinks himſelf aggrieved

may ftill, if he pleaſes, have recourſe to his writ of attaint after

judgment ; in the courfe of the trial he may demur to the evi

dence, or tender a bill of exceptions. And, ifthe first is totally

laid aſide, and the other two very feldom put in practice, it is

becauſe long experience has ſhewn, that a motion for a ſecond

trial is the ſhorteſt, cheapeſt, and moſt effectual cure for all im

perfections in the verdict ; whether they ariſe from the miſtakes

of the parties themſelves, of their counſel or attornies, or even

of the judge or jury.

2. ARRESTS ofjudgment ariſe from intrinfic cauſes, appear

ing upon the face of the record. Of this kind are, firſt, where

the declaration varies totally from the original writ ; as where

the writ is in debt or detinue, and the plaintiff declares in an

action on the cafe for an affumpfit : for, the original writ out of

chancery being the foundation and warrant of the whole proceed

ings in the common pleas, if the declaration does not purfue

the nature of the writ, the court's authority totally fails . Alſo,

fecondly, where the verdict materially differs from the pleadings

and iffue thereon ; as if, in an action for words, it is laid in the

declaration that the defendant faid, " the plaintiff is a bankrupt ;"

and the verdict finds ſpecially that he ſaid, " the plaintiff will be

a bankrupt." Or, thirdly, if the cafe laid in the declaration is

not ſufficient in point of law to found an action upon . And this

is an invariable rule with regard to arrefts ofjudgment upon mat

ter of law, " that whatever is alleged in arreft of judgment muſt

"be fuch matter, as would upon demurrer have been fufficient

" to overturn the action or plea." As if, on an action for flander

in calling the plaintiff a Jew, the defendant denies the words,

and iffue is joined thereon ; now, if a verdict be found for the

plaintiff, that the words were actually ſpoken, whereby the fact is

eſtabliſhed, ſtill the defendant may move in arreft of judgment,

that to call a man a Jew is not actionable : and, if the court be

of that opinion, the judgment fhall be arreſted, and never entered

VOL. III . Bbb for
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for the plaintiff. But the rule will not hold e converfo, " that

"every thing that may be alleged as caufe of demurrer will be

66

good in arreft of judgment :" for if a declaration or plea omits

to ſtate ſome particular circumſtance, without proving of which,

at the trial, it is impoffible to fupport the action or defence, this

omiffion ſhall be aided by a verdict . As if, in an action of tref

pafs, the declaration doth not allege that the trefpafs was com

mitted on any certain day ' ; or if the defendant juſtifies, by pre

fcribing for a right of common for his cattle, and does not plead

that his cattle were levant and couchant on the land ' ; though

either of theſe defects might be good cauſe to demur to the de

claration or plea, yet if the adverſe party omits to take advantage

of fuch omiffion in due time, but takes iffue, and has a verdict

againſt him, theſe exceptions cannot after verdict be moved in ar

reft of judgment. For the verdict aſcertains thoſe facts, which

before from the inaccuracy of the pleadings might be dubious ;

fince the law will not fuppofe, that a jury under the inſpection of

a judge would find a verdict for the plaintiff or defendant, unleſs

he had proved thoſe circumſtances, without which his general

allegation is defective . Exceptions therefore, that are moved in

arreſt of judgment, muſt be much more material and glaring

than fuch as will maintain a demurrer : or, in other words, many

inaccuracies and omiffions, which would be fatal, if early obſer

ved, are cured by a ſubſequent verdict ; and not ſuffered in the

laft ſtage of a caufe, to unravel the whole proceedings. But if

the thing omitted be effential to the action or defence, as if the

plaintiff does not merely ftate his title in a defective manner, but

ſets forth a title that is totally defective in itſelf", or if to an action

of debt the defendant pleads not guilty inſtead of nil debet ", thefe

cannot be cured by a verdict for the plaintiff in the firſt caſe, or

for the defendant in the ſecond .

• Carth. 389.

• Cro. Jac. 44.

t 1 Mod, 292..

Salk. 365.

* Cro. Eliz. 778.
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IF, by the mifconduct or inadvertence of the pleaders, the

iffue be joined on a fact totally immaterial, or infufficient to de

termine the right, fo that the court upon the finding cannot

know for whom judgment ought to be given ; as if, on an action

on the cafe in affumpfit against an executor, he pleads that he

himſelf ( inſtead of the teftator) made no fuch promiſe *; or if, in

an action of debt on bond conditioned to pay money on or before

a certain day, the defendant pleads payment on the day ' (which,

iffound for the plaintiff, would be inconclufive, as it might have

been paid before) in theſe caſes the court will after verdict award

a repleader, quod partes replacitent : unleſs it appears from the

whole record that nothing material can poffibly be pleaded in any

ſhape whatſoever, and then a repleader would be fruitless " . And,

whenever a repleader is granted, the pleadings muſt begin de novo

at that ſtage of them, whether it be the plea, replication, or

rejoinder, &c, wherein there appears to have been the firſt de

fect, or deviation from the regular courſe *.

Ir judgment is not by fome of theſe means arreſted within

the first four days of the next term after the trial, it is then to

be entered on the roll, or record. Judgments are the ſentence

of the law, pronounced by the court upon the matter contained

in the record ; and are of four forts. Firſt, where the facts are

confeffed by the parties, and the law determined by the court ;

as in cafe of judgment upon demurrer : fecondly, where the

law is admitted by the parties, and the facts diſputed ; as in caſe

of judgment on a verdict : thirdly, where both the fact and the

law arifing thereon are admitted by the defendant : which is the

cafe of judgments by confeffion or default : or, laftly, where the

plaintiff is convinced that either fact, or law, or both, are infuffi

cient to ſupport his action, and, therefore abandons or withdraws

his profecution ; which is the cafe in judgments upon a nonfuit

or retraxit.

* 2 Ventr. 196.

y Stra. 994.

& 4 Burr. 301, 302.

Raym. 458. Salk. 579.

a
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THE judgment, though pronounced or awarded by the judges,

is not their determination or fentence, but the determination and

fentence of the law. It is the conclufion that naturally and re

gularly follows from the premiſes of law and fact, which ſtand

thus : againſt him , who hath rode over my corn, I may recover

damages by law ; but A hath rode over my corn ; therefore I

ſhall recover damages againſt A. If the major propofition be de

nied, this is a demurrer in law : if the minor, it is then an

iffue of fact : but if both be confeffed (or determined) to be

right, the conclufion or judgment of the court cannot but fol

low. Which judgment or conclufion depends not therefore on

the arbitrary caprice of the judge, but on the fettled and in

variable principles of juftice. The judgment, in ſhort, is the

remedy preſcribed by law for the redreſs of injuries ; and the

fuit or action is the vehicle or means of adminiftring it. What

that remedy may be, is indeed the refult of deliberation and

ſtudy to point out, and therefore the ſtile of the judgment is,

not that it is decreed or refolved by the court, for then the

judgment might appear to be their own ; but, " it is confidered,"

confideratum eft per curiam, that the plaintiff do recover his da

mages, his debt, his poffeffion , and the like : which implies

that the judgment is none of their own ; but the act of law,

pronounced and declared by the court, after due deliberation and

enquiry.

ALL theſe fpecies of judgments are either interlocutory orfi

nal. Interlocutory judgments are fuch as are given in the middle

of a cauſe, upon fome plea, proceeding, or default, which is

only intermediate, and does not finally determine or complete the

fuit. Of this nature are all judgments for the plaintiff upon

pleas in abatement of the ſuit or action : in which it is confidered

by the court, that the defendant do anſwer over, refpondeat ouster;

that is, put in a more fubftantial plea . It is eafy to obferve,

that the judgment here given is not final, but merely interlocu

2 Saund. 30.

tory ;
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tory ; for there are afterwards farther proceedings to be had, when

the defendant hath put in a better anſwer.

BUT the interlocutory judgments, moſt uſually ſpoken of, are

thoſe incomplete judgments, whereby the right of the plaintiff

is indeed eſtabliſhed, but the quantum of damages ſuſtained by

him is not aſcertained : which is a matter that cannot be done

without the intervention of a jury. As by the old Gothic con

ftitution the cauſe was not completely finiſhed, till the nembda or

jurors were called in " ad executionem decretorum judicii, ad aefti

"mationem pretii, damni, lucri, &c . This can only happen where

the plaintiff recovers ; for when judgment is given for the de

fendant, it is always complete as well as final . And this happens,

in the first place, where the defendant fuffers judgment to go

against him by default, or nihil dicit ; as if he puts in no plea

at all to the plaintiff's declaration : by confeflion or cognovit acti

onem, where he acknowleges the plaintiff's demand to be juſt :

or by non fum informatus, when the defendant's attorney declares

he has no inſtructions to fay any thing in anſwer to the plaintiff,

or in defence of his client ; which is a ſpecies of judgment by

default. If theſe, or any of them, happen in actions where the

fpecific thing fued for is recovered, as in actions of detinue or

debt for a fum or thing certain , the judgment is abfolutely com

plete. And therefore it is very uſual, in order to ſtrengthen a

bond-creditor's fecurity, for the debtor to execute a warrant of

attorney to any one, empowering him to confefs a judgment by

either of the ways juſt now mentioned (by nihil dicit, cognovit

actionem, or non fum informatus) in an action of debt to be

brought by the creditor for the ſpecific fum due : which judg

ment, when confeffed, is abfolutely complete and binding . But

where damages are to be recovered, a jury muſt be called in to

affefs them ; unleſs the defendant, to fave charges, will confefs

the whole damages laid in the declaration : otherwiſe the entry

of the judgment is, "that the plaintiff ought to recover his da

mages, (indefinitely) but, becauſe the court know not what

Stiernhook de jure Goth. I. 1. c. 4.

<<
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damages the faid plaintiff hath fuftained, therefore the ſheriff

" is commanded, that by the oaths of twelve honeſt and lawful

"men he enquire into the faid damages, and return ſuch inquifi

" tion when taken into court." This proceſs is called a writ of

enquiry in the execution of which the ſheriff fits as judge, and

tries by a jury, fubject to nearly the fame law and conditions as

the trial by jury at nifi prius, what damages the plaintiff hath

really fuftained ; and when their verdict is given, which muſt aſ

fefs fome damages (but to what amount they pleaſe) the ſheriff

returns the inquifition into court, which is entered. upon the roll

in manner of a poftea ; and thereupon it is confidered, that the

plaintiff do recover the exact ſum of the damages fo affeffed. In

like manner, when a demurrer is determined for the plaintiff

upon an action wherein damages are recovered, the judgment is

alfo incomplete, till a writ of enquiry is awarded to affefs da

mages, and returned ; after which the judgment is completely

entered.

66

FINAL judgments are fuch as at once put an end to the ac-.

tion, by declaring that the plaintiff has either entitled himſelf,

or has not, to recover the remedy he fues for. In which cafe if

the judgment be for the plaintiff, it is alſo conſidered that the

defendant be either amerced, for his wilful delay of juſtice in

not immediately obeying the king's writ by rendering the plaintiff

his due¹ ; or be taken up, capiatur, to pay a fine to the king,

in cafe of any forcible injury . Though now by ſtatute 5&6W.

& M. c. 12. no writ of capias fhall iffue for this fine, but the

plaintiff ſhall pay 6s 8d, and be allowed it againſt the defendant

among his other cofts . And therefore in judgments in the court

of common pleas they enter that the fine is remitted, and in the

court of king's bench they now take no notice of any fine or ca

pias at all . But ifjudgment be for the defendant, then it is con

fidered, that the plaintiff and his pledges of profecuting be

(nominally) amerced for his falfe fuit, and that the defendant

f Salk. 54. Carth. 390.5 Rep. 49.

e Append. No. II. §. 4.

d

may
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may go without a day, eat fine die, that is, without any farther

continuance or adjournment ; the king's writ, commanding his

attendance, being now fully fatisfied, and his innocence publicly

cleared ".

THUS much for judgments ; to which coſts are a neceſſary

appendage ; it being now as well the maxim of ours as of the

civil law, that " victus victori in expenfis condemnandus eft "

Though the common law did not profeffedly allow any, the

amercement of the vanquished party being his only punishment.

The firſt ſtatute which gave coſts, eo nomine, to the demandant

in a real action was the ftatute of Glouceſter, 6 Edw. I. c. 1 .

as did the ſtatute of Marlbridge 52 Hen. III . c . 6. to the defend

ant in one particular caſe, relative to wardſhip in chivalry : though

in reality cofts were always confidered and included in the quan

tum of damages, in fuch actions where damages are given ; and,

even now, coſts for the plaintiff are always entered on the roll as

increaſe of damages by the court . But, becauſe thoſe damages.

were frequently inadequate to the plaintiff's expenfes, the fta

tute of Gloucefter orders cofts to be alfo added ; and farther di

rects, that the fame rule ſhall hold place in all caſes where the

party is to recover damages. And therefore in fuch actions where

no damages were then recoverable (as in quare impedit, in which

damages were not given till the ſtatute of Weſtm. 2. 13 Edw.I.)

no coſts are now allowed *; unleſs they have been exprefly given

by fome fubfequent ftatute. The ftatute 3 Hen.VII . c. 10. was

the firſt which allowed any cofts on a writ of error. But no

cofts were allowed the defendant in any ſhape, till the ftatutes

23
Hen. VIII. c. 15. 4 Jac. I. c. 3. 8 & 9 W. III . c. 11. and

4 & 5 Ann. c. 16. which very equitably gave the defendant, if

he prevailed, the fame cofts as the plaintiff would have had, in

cafe he had recovered . Theſe cofts on both fides are taxed and

moderated by the prothonotary, or other proper officer of the

court.

Append. No. III . § . 6.

Cod. 3. 1. 13,

i Append. No. II. §. 4 .

k

10 Rep. 116.

THE
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1 Stat. 24 Hen .VIII . c. 8.

m F. N. B. 101 .

a Cro. Jac. 229.

THE king (and any perfon fuing to his ufe ') fhall neither

pay, nor receive cofts : for befides that he is not included un

der the general words of thefe ftatutes, as it is his prerogative

not to pay them to a ſubject, ſo it is beneath his dignity to re

ceive them. And it ſeems reaſonable to fuppofe, that the queen

confort participates of the fame privilege ; for, in actions brought

byher, ſhe was not at the common law obliged to find pledges of

profecution , nor could be amerced in cafe there was judgment

againſt her ". In two other cafes an exemption alfo lies from

paying cofts. Executors and adminiftrators, when fuing in the

right of the deceaſed, fhall pay none ". And paupers, that is

fuch as will fwear themſelves not worth five pounds, are, by

ftatute 11 Hen . VII . c. 12. to have original writs and fubpoenas

gratis, and counſel and attorney affigned them without fee ; and

are excufed from paying cofts, when plaintiffs, by the ftatute

23 Hen .VIII . c . 15. but ſhall ſuffer other puniſhment at the diſ

cretion of the judges . And it was formerly uſual to give ſuch

if nonfuited, their election either to be whipped or paypaupers,

the cofts : though that practice is now difufed . It feems how

ever agreed, that a pauper may recover cofts, though he pays

none ; for the counſel and clerks are bound to give their labour

to him, but not to his antagonists . To prevent alfo trifling

and malicious actions, for words, for affault and battery, and for

treſpaſs, it is enacted by ftatutes 43 Eliz . c. 6. 21 Jac. I. c. 16.

and 22 & 23 Car . II . c . 9. § . 136. that, where the jury who try

any of theſe actions ſhall give lefs damages than 40s. the plaintiff

fhall be allowed no more cofts than damages, unleſs the judge

before whom the caufe is tried fhall certify under his hand on

the back of the record, that an actual battery (and not an affault

only) was proved, or that in trefpafs the freehold or title of the

land came chiefly in queftion . Alfo by ftatute 4 & 5 W. & M.

c. 23. and 8 & 9 W. III . c. 11. if the trefpafs were committed

Co. Litt . 133 .

1 Sid. 261. 7 Mod. 114.

P Salk. 506.

91 Equ. Caf. abr. 125 .

in
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in hunting or ſporting by an inferior tradefman, or if it appear

to be wilfully and maliciouſly committed, the plaintiff ſhall have

full costs , though his damages as affeffed by the jury amount

to less than 40 s.

AFTER judgment is entered, execution will immediately fol

low, unless the party condemned thinks himſelf unjuſtly ag

grieved by any of theſe proceedings ; and then he has his remedy

to reverſe them by ſeveral writs in the nature of appeals, which

we ſhall confider in the fucceeding chapter.

See pag. 214, 215.

VOL. III. Ccc
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CHAPTER THE TWENTY
FIFTH.

OF PROCEEDINGS, IN THE NATURE

OF APPEALS.

F

ROCEEDINGS, in the nature of appeals from the pro

ceedings of the king's courts of law, are of various kinds ;

according to the ſubject matter in which they are concerned.

They are principally three.

I. A WRIT of attaint : which lieth to enquire whether a

jury of twelve men gave a falſe verdict ' ; that ſo the judgment

following thereupon may be reverſed : and this muſt be brought

in the life-time of him for whom the verdict was given, and of

two at leaſt of the jurors who gave it. This lay, at the common

law, only upon verdicts in actions for ſuch perſonal injuries as did

not amount to trefpafs. For in real wrongs the party injured had

redreſs by writ of right ; but, after verdict againſt him in per

fonal fuits, he had no other remedy : and it did not lie in ac

tions of trespass, for a very extraordinary reafon ; becauſe, if the

verdict was ſet aſide, the king would loſe his fine . But by fta

tute Weſtm. 1. 3 Edw. I. c . 38. it was given in all pleas of

land, franchiſe, or freehold : and, by feveral fubfequent ſtatutes,

Finch. L. 484. Bro. Abr. t. atteint. 42.

I

in
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in the reigns of Edward III and his grandſon , it was allowed

in almoſt every action, except in a writ of right ; for there no

attaint lay, either by common law or ſtatute, becauſe it was de

termined by the grand affife, confifting offixteen jurors .

THE jury who are to try this falfe verdict muſt be twenty

four, and are called the grand jury ; for the law wills not that

the oath of one jury of twelve men fhould be attainted or fet

afide by an equal number, nor by lefs indeed than double the

former. And he that brings the attaint can give no other evi

dence to the grand jury, than what was originally given to the

petit. For as their verdict is now trying, and the queſtion is

whether or no they did right upon the evidence that appeared to

them, the law judged it the higheſt abfurdity to produce any

ſubſequent proof upon fuch trial, and to condemn the prior ju

riſdiction for not believing evidence which they never knew.

But thoſe againſt whom it is brought are allowed, in affirmance

of the first verdict, to produce new matter : becauſe the petit

jury may have formed their verdict upon evidence of their own

knowlege, which never appeared in court ; and becauſe very

terrible was the judgment which the common law inflicted upon

them, if the grand jury found their verdict a falſe one. The

judgment was, 1. That they fhould loſe their liberam legem, and

become for ever infamous. 2. That they ſhould forfeit all their

goods and chattels. 3. That their lands and tenements ſhould

be ſeiſed into the king's hands. 4. That their wives and child

ren ſhould be thrown out of doors. 5. That their houſes ſhould

be rafed and thrown down. 6. That their trees fhould be rooted

up. 7. That their meadows ſhould be ploughed. , 8. That their

bodies ſhould be caft into gaol . 9. That the party ſhould be

reſtored to all that he loft by reaſon of the unjuſt verdict . But

as the feverity of this puniſhment had it's uſual effect , in pre

venting the law from being executed, therefore by the ftatute

Stat. 1 Edw . III . c . 6. 5 Edw. III. c.7.

28 Edw. III . c . 8. 34 Edw. III . c. 7 .

Stat. 9 Ric. II. c . 3 .

Ccc 2

e Bro. Abr. t. atteint. 42,

f Finch . L. 486.

II Hen .VII.

·
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11 Hen. VII. c. 24. revived by 23 Hen . VIII . c . 3. a more mo

derate puniſhment was inflicted upon attainted jurors ; viz. per

petual infamy, and, if the cauſe of action were above 40 %.

value, a forfeiture of 20l. apiece by the jurors ; or, if under

40 , then 5. apiece ; to be divided between the king and the

party injured. So that a man may now bring an attaint either

upon the ftatute or at common law, at his election ; and in

both of them may reverſe the former judgment. But the prac

tice of ſetting afide verdicts upon motion, and granting new

trials, has fo fuperfeded the uſe of both ſorts of attaints, that I

have not obſerved any inftance of an attaint in our books, later

than the fixteenth century h . By the old Gothic conſtitution in

deed no certificate of a judge was allowed, in matters of evi

dence, to countervail the oath of the jury : but their verdict,

however erroneous, was abfolutely final and conclufive . Teftes

"funt de judice et de actis ejus ; judex vero de ipfis viciffim teftari

" non poteft, vere an falfo jurent : qualicunque enim eorum affertioni

"ftandum eft et judicandum." Yet they had a proceeding from

whence our attaint may be derived . If, upon a lawful trial be

fore a fuperior tribunal, they were found to have given a falſe

verdict, they were fined, and rendered infamous for the future.

"Si tamen evidenti argumento falfum juraffe convincantur (id quod

"fuperius judicium cognofcere debet) muletantur in bonis, de caetero

"perjuri et inteftabiles ."

II. AN audita querela is where a defendant, againſt whom

judgment is recovered, and who is therefore in danger of exe

cution, or perhaps actually in execution, may be relieved upon

good matter of difcharge, which has happened fince the judg

ment as if the plaintiff hath given him a general releaſe ; or

if the defendant hath paid the debt to the plaintiff, without en

tring fatisfaction on the record. In theſe and the like cafes,

wherein the defendant hath good matter to plead, but hath had

no opportunity of pleading it, (either at the beginning of the

i Stiernhook de jure Goth. 1. 1. c. 4.
83 Inft. 164.

A
1593. M. 35 & 36 Eliz. Cro Eliz . 309.

fuit,
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fuit, or puis darrein continuance, which, as was fhewn in a for

mer chapter , muſt always be before judgment) an audita

querela lies, in the nature of a bill in equity, to be relieved

againſt the oppreffion of the plaintiff. It is a writ directed to

the court, ftating that the complaint of the defendant hath

been heard, audita querela defendentis, and then fetting out the

matter of the complaint, it at length enjoins the court to call

the parties before them, and having heard their allegations and

proofs, to cauſe juſtice to be done between them ' . It alfo lies

for bail, when judgment is obtained against them by fcire fa

cias to anſwer the debt of their principal , and it happens after

wards that the original judgment againſt their principal is rever

fed for here the bail, after judgment had against them, have

no opportunity to plead this ſpecial matter, and therefore they

ſhall have redreſs by audita querela " ; which is a writ of a moſt

remedial nature, and feems to have been invented, left in any

caſe there ſhould be an oppreffive defect of juſtice, where a party

has a good defence, but by the ordinary forms of law had no

opportunity to make it. But the indulgence now fhewn by the

courts in granting a fummary relief upon motion, in caſes of ſuch

evident oppreffion ", has almoſt rendered uſeleſs the writ of au

dita querela, and driven it quite out of practice.

III. BUT, thirdly, the principal method of redreſs for erro

neous judgments in the king's courts of record, is by writ ofer

ror to fome fuperior court, of appeal.

A WRIT of error lies for ſome ſuppoſed miſtake in the pro

ceedings of acourt of record ; for, to amend errors in a baſe court,

not of record, a writ of falſe judgment lies . The writ of error

only lies upon matter of law arifing upon the face of the pro

ceedings ; fo that no evidence is required to fubftantiate or fup

port it and there is no method of reverfing an error in the de

* See pag. 317 .

Finch . L. 488. F. N. B. 102.

1 Roll. Abr. 309.

n Lord Raym. 439.

O

Append. No. III . § . 6.

Finch. L. 484 .
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termination of facts, but by an attaint, or a new trial, to correct

the miſtakes of the former verdict.

FORMERLY the fuitors were much perplexed by writs of

error brought upon very flight and trivial grounds, as mis-fpel

lings and other miſtakes of the clerks , all which might be

amended at the common law, while all the proceedings were in

paper ; for they were then confidered as only in fieri, and there

fore ſubject to the control of the courts . But, when once the

record was made up, it was formerly held, that by the common

law no amendment could be permitted, unleſs within the very

term in which the judicial act fo recorded was done for

during the term the record is in the breaft of the court ; but

afterwards it admitted of no alteration . But now the courts

are become more liberal ; and, where juſtice requires it, will

allow of amendments at any time while the fuit is depending,

notwithſtanding the record be made up, and the term be paſt.

For they at prefent confider the proceedings as in fieri, till judg

ment is given ; and therefore that, till then, they have power

to permit amendments by the common law. Miſtakes are alſo

effectually helped by the ſtatutes of amendment and jeofails : fo

called, becauſe when a pleader perceives any flip in the form of

his proceedings, and acknowleges fuch error (jeo faile) he is

at liberty by thoſe ſtatutes to amend it ; which amendment is fel

dom actually made, but the benefit of the acts is attained by

the court's overlooking the exception . Theſe ftatutes are many

in number, and the proviſions in them too minute and particular

to be here taken notice of, otherwife than by referring to the

ftatutes themſelves ' ; by which all trifling exceptions are fo

thoroughly guarded againſt, that writs of error cannot now be

maintained, but for fome material miſtake aſſigned .

າ Burr. 1099 .
4

Co. Litt. 260.

Stra. 101I.

Stat. 14Edw. III . c. 6. 9 Hen.V. c.4.

Hen. VI. c. 3. 8 Hen . VI. c. 12 & 15 .4

32 Hen.VIII . c.30. 18Eliz . c . 14. 21Jac.J.

c. 13. 16 & 17 Car. II . c. 8. ( ftiled in

IVentr.100. an omnipotent ac) 4 & 5 Ann.

c. 16. 9 Ann. c. zo . 5 Geo . I. c . 13 .

THIS
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THIS is at prefent the general doctrine of amendments ; and

it's rife and hiſtory are fomewhat curious. In the early ages of our

jurifprudence, when all pleadings were ore tenus, if a flip was

perceived and objected to by the oppofite party or the court, the

pleader inftantly acknowleged his error and rectified his plea ;

which gave occafion to that length of dialogue reported in the

antient year-books . So liberal were then the fentiments of the

crown as well as the judges, that in the ftatute of Wales, made

at Rothelan, 12 Edw. I. the pleadings are directed to be carried

on in that principality, fine calumpnia verborum, non obfervata illa

dura confuetudine, " qui cadit a fyllaba cadit a tota caufa." The

judgments were entered up immediately by the clerks and officers

of the court ; and if any mif-entry was made, it was rectified

by the minutes or the remembrance of the court itſelf.

WHEN the treatiſe by Britton was publiſhed, in the name and

by authority of the king, (probably about the 13 Edw. I. be

cauſe the laſt ftatutes therein referred to are thofe of Wincheſter

and Weſtminſter the ſecond ) a check feems intended to be given

to the unwarrantable practices of fome judges, who had made

falfe entries on the rolls to cover their own misbehaviour, and

had taken upon them by amendments and raſures to falfify their

own records. The king therefore declares " that " although we

"have granted to our juftices to make record of pleas pleaded

"before them, yet we will not that their own record fhall be a

"warranty for their own wrong, nor that they may rafe their

" rolls, nor amend them, nor record them, contrary to their

" original enrollment. " The whole of which, taken together,

amounts to this, that a record furreptitiously or erroneouſly

made up, to stifle or pervert the truth, fhould not be a fanction

for error ; and that a record, originally made up according to the

truth of the caſe, ſhould not afterwards by any private raſure or

amendment be altered to any finifter purpoſe.

Britt. preëm. 2, 3 .

BUT
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BUT when afterwards king Edward, on his return from his

French dominions in the feventeenth year of his reign, after up

wards of three years abſence, found it neceffary (or convenient) to

profecute his judges for their corruption and other mal- practices,

the perverfion of judgments" by erafing and altering records was

one of the cauſes affigned for the heavy puniſhments inflicted

upon almoſt all the king's juſtices, even the moſt able and up

right . The feverity of which proceedings feems ſo to have

alarmed the fucceeding judges, that, through a fear of being ſaid

to do wrong, they hefitated at doing that which was right. As

it was fo hazardous to alter a record, even from compaffionate

motives, (as happened in Hengham's cafe, which in ſtrictneſs was

W
Judicia perverterunt, et in aliis errave

runt. (Matth. Weftm. A. D. 1289.)

* Among the other judges, fir Ralph

Hengham chief juftice of the king's bench

is faid to have been fined 7000 marks, fir

Adam Stratton chief baron of the exche

quer 34000 marks, and Thomas Wayland

chief juſtice of the common pleas to have

been attainted of felony, and to have ab

jured the realm, with a forfeiture of all his

eftates ; the whole amount of the forfeitures

being upwards of 100000 marks, or 70000

pounds, (3 Pryn . Rec. 401 , 402. ) An in

credible fum in thoſe days , before paper

credit was in ufe, and when the annual fa

lary of a chief juſtice was only fixty marks.

(Clauf. 6 Edw. I. m. 6. Dugd. chron. fer.

26.) The charge against fir Ralph Hen

gham ( a very learned judge, to whom we

are obliged for two excellent treatifes of

practice) was only, according to a tradition

that was current in Richard the third's time,

(Yearbook. M. 2 Ric. III. 10. ) his altering

out of mere compaffion a fine, which was

fet upon a very poor man, from 13 s . 4d. to

6 s. 8d. for which he was fined 800 marks ;

a more probable fum than 7000. It is true,

the book calls the judge fo punifhed Ingham

and not Hengham : but I find no judge of

the name of Ingham in Dugdale's Series ;

and fir Edward Coke (4 Inft. 255.) and fir

Matthew Hale ( 1 P. C. 646. ) underſtand it

to have been the chief justice. And cer

tainly his offence was nothing very atrocious

or difgraceful : for though removed from

the king's bench at this time (together with

the reft of the judges) we find him about

twelve years afterwards made chief juſtice

of the common pleas, (Pat. 29Edw. I. m.7 .

Dugd. chron. fer. 32. ) in which office he

continued till his death in 2Edw. II. (Clauſ.

1 Edw . II. m. 19. Pat . 2 Edw. II. p. 1. m 9.

Dugd. 34. Selden. pref. to Hengham. )

There is an appendix to this tradition, re

membered by juſtice Southcote in the reign

of queen Elizabeth ; ( 3 Inft.72 . 4 Inft.255 . )

that with this fine of chiefjuftice Hengham

a clock-houfe was built atWeftminſter, and

furniſhed with a clock, to be heard into

Weſtminſter- hall. Upon which ſtory I ſhall

only remark, that the first introduction of

clocks was not till an hundred years after

wards, about the end of the fourteenth

century. (Encyclopedie . tit. horloge.)

certainly
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certainly indefenfible ) they refolved not to touch a record any

more ; but held that even palpable errors, when enrolled and the

term at an end, were too facred to be rectified or called in quef

tion and, becauſe Britton had forbidden all criminal and clan

deſtine alterations, to make a record ſpeak a falfity, they concei

ved that they might not judicially and publicly amend it, to

make it agreeable to truth . In Edward the third's time indeed,

they once ventured ( upon the certificate of the juſtice in eyre )

to eftreat a larger fine than had been recorded by the clerk of

the court below : but, inſtead of amending the clerk's erro

neous record, they made a ſecond enrollment of what the juf

tice had declared ore tenus ; and left it to be fettled by pofterity

in which of the two rolls that abfolute verity refides, which every

record is faid to import in itſelf . And, in the reign of Richard

the ſecond, there are inſtances of their refuſing to amend the

moſt palpable errors and miſ-entries, unleſs by the authority of

parliament.

a

To this real fullennefs, but affected timidity, of the judges

ſuch a narrowness of thinking was added, that every flip ( even

of a fyllable or a letter " ) was now held to be fatal to the pleader,

and overturned his client's cauſe . If they durft not, or would

not, fet right mere formal miſtakes at any time upon equitable

terms and conditions, they at leaſt ſhould have held, that trifling

objections were at all times inadmiffible ; and that more folid

exceptions in point of form came too late when the merits had

been tried. They might, through a decent degree of tenderneſs,

have excuſed themſelves from amending in criminal, and efpe

cially in capital, cafes . They needed not have granted an amend

ment, where it would work an injuftice to either party ; or where

he could not be put in as good a condition, as if his adverſary

▾ 1 Hal. P. C. 647. In thoſe days it was ftrictly true, what

Z

331.

1 Leon. 183. Co. Litt. 117. See pag . Ruggle ( in his ignoramus) has humorously

applied to more modern pleadings ; in

" noftra lege unum comma evertit totum placi

" tum."

had

1 Hal. P. C. 648.

Stat. 14 Edw. III . c . 6.

VOL. III. Ddd



410
Book III.PRIVA

TE

had made no mistake. And , if it was feared that an amendment

after trial might ſubject the jury to an attaint, how eaſy was it

to make waiving the attaint the condition of allowing the amend

ment ! And yet theſe were among the abfurd reaſons alleged for

never fuffering amendments at all !

THE precedents then fet were afterwards moſt ſcrupulouſly

followed , to the great obftruction of juſtice, and ruin of the

fuitors ; who have formerly fuffered as much by theſe obftinate

fcruples and literal ſtrictneſs of the courts, as they could have

done even by their iniquity. After verdicts and judgments upon

the merits, they were frequently reverſed for flips of the pen or

mif-fpellings and juſtice was perpetually intangled in a net of

mere technical jargon . The legiſlature hath therefore been forced

to interpoſe, by no leſs than twelve ftatutes, to remedy theſe

opprobrious niceties : and it's endeavours have been of late fo

well feconded by judges of a more liberal caft, that this unfeemly

degree of ſtrictneſs is almoſt intirely eradicated ; and will proba

bly in a few years be no more remembered, than the learning of

effoins and defaults, or the counterpleas of voucher, are at pre

fent. But, to return to our writs of error.

If a writ of error be brought after verdict, he that brings the

writ, or that is plaintiff in error, muft in moft cafes find fub

ftantial pledges of profecution, or bail : to prevent delays by

frivolous pretences to appeal ; and for fecuring payment of cofts

and damages, which are now payable by the vanquiſhed party

in all, except a few particular, inftances, by virtue of the feveral

ftatutes recited in the margin ³.

A WRIT of error lies from the inferior courts of record in

England into the king's bench , and not into the common

d Styl . 207.

8 Rep. 156, &c.

f Stat. 3 Jac. I. c. 8. 13 Car. II. c. z.

16 & 17 Car. II . c . s .

ទ 3 Hen. VII. c . 10. 13 Car. II. c. 2.

8 &9W. III. c. 11. 4 & 5 Ann. c. 16.

See chap. 4 .

pleasi
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pleas¹ . Alfo from the king's bench in Ireland to the king's

bench in England . It likewife may be brought from the com

mon pleas at Weſtminſter to the king's bench ; and then from

the king's bench the cauſe is removeable to the houſe of lords .

From proceedings on the law fide of the exchequer a writ of er

ror lies into the court of exchequer chamber before the lord

chancellor, lord treaſurer, and the judges of the court of king's

bench and common pleas : and from thence it lies to the houſe

of peers
. From proceedings in the king's bench, in debt, de

tinue, covenant, account, caſe, ejectment, or trefpafs, originally

begun therein (except where the king is party) it lies to the ex

chequer chamber, before the juftices of the common pleas, and

barons of the exchequer ; and from thence alſo to the houſe of

lords but where the proceedings in the king's bench are com

menced by original writ, fued out of chancery, (which must be

for fome forcible injury, in which the king is ſuppoſed to be a

party, in order to punish the treſpaſs committed in a criminal

manner) this takes the cafe out of the general rule laid down

by the ſtatute ; fo that the writ of error then lies, without any

intermediate ſtage of appeal, directly to the houſe of lords, the

dernier refort for the ultimate decifion of every civil action . Each

court of appeal, in their reſpective ſtages, may upon hearing the

matter of law in which the error is affigned, reverſe or affirm

the judgment of the inferior courts ; but none of them are

final, fave only the houſe of peers, to whoſe judicial deciſions

all other tribunals must therefore ſubmit and conform their own.

And thus much for reverfal or affirmance of judgments by writs

in the nature of appeals.

iFinch. L. 480. Dyer. 250.
* Stat. 27 Eliz . c . 8.

Ddd 2

1
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CHAPTER

a

THE TWENTY SIXTH.

OF EXECUTION.

IF

F the regular judgment of the court, after the deciſion of the

fuit, be not fufpended, fuperfeded, or reverfed, by one or

other of the methods mentioned in the two preceding chapters,

the next and laſt ſtep is the execution of that judgment ; or,

putting the ſentence of the law in force . This is performed in

different manners, according to the nature of the action upon

which it is founded, and of the judgment which is had or re

covered.

Ir the plaintiff recovers in an action real or mixed, wherein

the feifin or poffeffion of land is awarded to him, the writ of

execution ſhall be an habere facias feifinam, or writ of ſeiſin, of

a freehold ; or an babere facias poffeffionem, or writ of poffeffion ",

of a chattel intereſt . Theſe are writs directed to the ſheriff of

the county, commanding him to give actual poffeffion to the

plaintiff of the land fo recovered : in the execution of which,

the ſheriff may take with him the poffe comitatus, or power of

the county ; and may juſtify breaking open doors, if the poſſeſ

fion be not quietly delivered . But, if it be peaceably yielded

up, the delivery of a twig, a turf, or the ring of the door, in

the name of feifin , is fufficient execution of the writ. Upon a

preſentation to a benefice recovered in a quare impedit, or affiſe

Append. No. II . § . 4 .
Finch . L. 470.

of
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· of darrein prefentment, the execution is by a writ de clerico ad

mittendo ; directed, not to the ſheriff, but to the bishop or his me

tropolitan, requiring them to admit and inſtitute the clerk of the

plaintiff.

In other actions where the judgment is, that fomething in

fpecial be done or rendered by the defendant, then, in order to

compel him ſo to do, and to ſee the judgment executed, a ſpecial

writ of execution iſſues to the ſheriff according to the nature of

the cafe. As upon an affife or quod permittat profternere for a

nufance, where one part of the judgment is quod amoveatur, a

writ goes to the ſheriff to abate it at the charge of the party,

which likewiſe iffues even in cafe of an indictment . Upon

replevin the writ of execution is that de retorno habendo ‘ ; and,

if the diſtreſs be eloigned, the defendant ſhall have a capias in

withernam , but on the plaintiff's tendering the damages and

fubmitting to a fine the process in withernam ſhall be ſtayed .

In detinue, after judgment, the plaintiff ſhall have a diſtringas,

to compel the defendant to deliver the goods, by repeated dif

treffes of his chattels ; or elſe a fcire facias againſt any third

perfon in whofe hands they may happen to be, to fhew cauſe

why they ſhould not be delivered : and, if the defendant ſtill

continues obftinate, the ſheriff fhall fummon an inqueſt to aſ

certain the plaintiff's damages, which ſhall be levied (like other

damages) by ſeiſure of the perfon or goods of the defendant.

So that, after all, in replevin and detinue, (the only actions for

recovering ſpecific poffeffion of perfonal chattels) if the wrong

doer be very perverfe, he cannot be compelled to a reſtitution of

the identical thing taken or detained ; but he ſtill has his election,

to deliver the goods, or their value¹ : an imperfection in the law,

that reſults from the nature of perſonal property, which is eaſily

concealed or conveyed out of the reach of juſtice, and not, like

land and other real property, always amefnable to the magiſtrate.

c Comb. 10.

d See pag. 150.

See pag. 148 .

2 Leon. 174.

g
1 Roll. Abr. 737. Raftal . Entr. 215.

h Keilw. 64.

EXECU

f



414
BOOK II .PRIVATE

EXECUTIONS in actions where money only is recovered, as

a debt or damages, (and not any ſpecific chattel) are of five

forts either againſt the body of the defendant ; or againſt his

goods and chattels ; or againſt his goods and the profits of his

lands ; or againſt his goods and the poffeffion of his lands ; or

againſt all three, his body, lands, and goods.

i Append. No. III . §. 7.

k

1. THE firſt of theſe ſpecies of execution, is by writ of ca

pias ad fatisfaciendum ; which diſtinguiſhes it from the former

capias, ad refpondendum, which lies to compel an appearance at

the beginning of a fuit. And, properly ſpeaking, this cannot

be fued out againſt any but ſuch as were liable to be taken upon

the former capias . The intent of it is, to impriſon the body

of the debtor till fatisfaction be made for the debt, cofts, and

damages : it therefore doth not lie againſt any privileged per

fons, peers or members of parliament, nor againſt executors or

adminiſtrators, nor againſt fuch other perfons as could not be

originally held to bail . And fir Edward Coke alſo gives us a

fingular inſtance ' , where a defendant in 14 Edw. III . was dis

charged from a capias becauſe he was of fo advanced an age,

quod poenam imprifonamenti fubire non poteft. If an action be

brought againſt an huſband and wife for the debt of the wife,

when fole, and the plaintiff recovers judgment, the capias ſhall

iffue to take both the huſband and wife in execution : but, if

the action was originally brought againſt herſelf, when ſole, and

pending the fuit fhe marries, the capias fhall be awarded againſt

her only, and not againſt her huſband ". Yet, if judgment be

recovered againſt an huſband and wife for the contract, nay even

for the perfonal miſbehaviour , of the wife during her coverture,

the capias fhall iffue againſt the huſband only : which is one of

the greateſt privileges of Engliſh wives.

m

1

3 Rep. 12 .

1 Inft. 289.

m Moor. 704.

■ Cro. Jac. 323.

• Cro. Car. 513.

THE
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THE writ of capias ad fatisfaciendum is an execution of the

higheſt nature, in as much as it deprives a man of his liberty,

till he makes the fatisfaction awarded ; and therefore, when a

man is once taken in execution upon this writ, no other proceſs

can be fued out against his lands or goods. Only, by ftatute

21 Jac. I. c. 24. if the defendant dies, while charged in execu

tion upon this writ, the plaintiff may, after his death, fue out

new executions againſt his lands, goods, or chattels . The writ

is directed to the fheriff, commanding him to take the body of

the defendant and have him at Weſtminſter, on a day therein

named, to make the plaintiff fatisfaction for his demand. And

if he does not then make fatisfaction, he muſt remain in cuftody

till he does. This writ may be fued out, as may all other exe

cutory proceſs, for cofts, againſt a plaintiff as well as a defendant,

when judgment is had againſt him.

WHEN a defendant is once in cuftody upon this proceſs, he

is to be kept in ar&ta et falva cuftodia : and, if he be afterwards

ſeen at large, it is an eſcape ; and the plaintiff may have an ac

tion thereupon againſt the ſheriff for his whole debt . For though,

upon arrefts and what is called mefne procefs, being fuch as inter

venes between the commencement and end of a fuit , the fhe

riff, till the ſtatute 8 & 9 W. III . c. 27. might have indulged the

defendant as he pleafed, fo as he produced him in court to an

ſwer the plaintiff at the return of the writ : yet, upon a taking

in execution, he could never give any indulgence ; for, in that

cafe, confinement is the whole of the debtor's puniſhment, and

of the fatisfaction made to the creditor. Eſcapes are either vo

luntary, or negligent. Voluntary are fuch as are by the expreſs

confent of the keeper, after which he never can retake his priſoner

again , (though the plaintiff may retake him at any time ') but

the ſheriff muſt anſwer for the debt. Negligent eſcapes are

where the priſoner efcapes without his keeper's knowlege or

confent ; and then upon freſh purſuit the defendant may be re

Stat. 8 & 9 W. III . c. 27.
P See pag. 279.

93 Rep. 52. 1 Sid. 330. taken,
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taken, and the ſheriff ſhall be excuſed, if he has him again be

fore any action brought againſt himſelf for the eſcapes. A reſcue

of a prifoner in execution, either going to gaol or in gaol, or a

breach of ' prifon, will not excuſe the ſheriff from being guilty

of and anſwering for the eſcape ; for he ought to have fufficient

force to keep him, feeing he may command the power of the

county . But by ftatute 32 Geo. II. c . 28. if a defendant, charged

in execution for any debt leſs than 1007, will furrender all his

effects to his creditors, (except his apparel, bedding, and tools

of his trade, not amounting in the whole to the value of 10 %.)

and will make oath of his punctual compliance with the ftatute,

the priſoner may be diſcharged, unleſs the creditor infifts on de

taining him ; in which cafe he fhall allow him 2 s . 4 d. per

week, to be paid on the firſt day of every week, and on failure

of regular payment the priſoner ſhall be diſcharged . Yet the

creditor may at any future time have execution againſt the lands

and goods of the defendant, though never more againſt his per

fon. And, on the other hand, the creditors may, as in cafe of

bankruptcy, compel (under pain of tranſportation for ſeven years)

fuch debtor charged in execution for any debt under 100 /, to

make a diſcovery and furrender of all his effects for their benefit ;

whereupon he is alſo entitled to the like diſcharge of his perſon.

IF a capias ad fatisfaciendum is ſued out, and a non eft inventus

is returned thereon, the plaintiff may fue out a proceſs againſt

the bail, if any were given who, we may remember, ftipu

lated in this triple alternative ; that the defendant ſhould, if

condemned in the fuit, fatisfy the plaintiff his debt and coſts ;

or, that he ſhould furrender himſelf a priſoner ; or, that they

would pay it for him : as therefore the two former branches of

the alternative are neither of them complied with, the latter muſt

immediately take place " . In order to which a writ ofſcire fa

cias may be fued out againſt the bail, commanding them to ſhew

cauſe why the plaintiff ſhould not have execution againſt them

" Lutw. 1269-1273.F. N. B. 130.

Cro. Jac. 419.

for
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for his debt and damages : and on fuch writ, if they ſhew no

fufficient caufe, or the defendant does not furrender himſelf on

the day of the return, or of fhewing caufe (for afterwards is not

fufficient) the plaintiff may have judgment againſt the bail, and

take out a writ of capias ad fatisfaciendum, or other proceſs of

execution againſt them.

W

2. THE next fpecies of execution is againſt the goods and

chattels of the defendant ; and is called a writ offieri facias

from the words in it where the sheriff is commanded, quod fieri

faciat de bonis, that he cauſe to be made of the goods and chat

tels of the defendant the fum or debt recovered . This lies as

well againſt privileged perfons, peers, &c, as other common

perfons ; and againſt executors or adminiftrators with regard to

the goods of the deceaſed. The ſheriff may not break open any

outer doors , to execute either this, or the former, writ : but

muſt enter peaceably ; and may then break open any inner door,

belonging to the defendant, in order to take the goods ' . And

he may fell the goods and chattels (even an eſtate for years, which

is a chattel real " ) of the defendant, till he has raiſed enough to

fatisfy the judgment and coſts : firſt paying the landlord of the

premiſes, upon which the goods are found, the arrears of rent

then due, not exceeding one year's rent in the whole . If part

only of the debt be levied on a fieri facias, the plaintiff may

have a capias ad fatisfaciendum for the refidue '.

3. A THIRD fpecies of execution is by writ of levari facias;

which affects a man's goods and the profits of his lands, by com

manding the ſheriff to levy the plaintiff's debt on the lands and

goods of the defendant ; whereby the fheriff may ſeiſe all his

goods, and receive the rents and profits of his lands, till fatis

faction be made to the plaintiff . Little ufe is now made of this

w Append. No. III . § . 7.

5 Rep. 92 .

y Palm . 54.

x

2
8 Rep. 171.

VOL. III .

a Stat. 8 Ann. c. 14.

b 1 Roll . Abr. 904. Cro . Eliz . 344.

Finch. L. 471 .

Eee writ ;
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writ ; the remedy by elegit, which takes poffeffion of the lands

themſelves, being much more effectual . But of this fpecies is a

writ of execution proper only to ecclefiaftics ; which is given

when the ſheriff, upon a common writ of execution ſued, returns

that the defendant is a beneficed clerk, not having any lay fee.

In this cafe a writ goes to the biſhop of the dioceſe, in the

nature of a levari or fieri facias , to levy the debt and damages

de bonis ecclefiafticis, which are not to be touched by lay hands :

and thereupon the biſhop fends out a fequeftration of the profits

of the clerk's benefice, directed to the churchwardens, to col

lect the fame and pay them to the plaintiff, till the full fum be

raiſed *.

4. THE fourth ſpecies of execution is by the writ of elegit ;

which is a judicial writ given by the ſtatute Weſtm. 2. 13 Edw. I.

c. 18. either upon a judgment for a debt, or damages ; or upon

the forfeiture of a recognizance taken in the king's court. By

the common law a man could only have fatisfaction of goods,

chattels, and the preſent profits of lands, by the two laſt men

tioned writs of fieri facias, or levari facias ; but not the poffef

fion of the lands themſelves : which was a natural confequence

of the feodal principles, which prohibited the alienation , and

of courſe the incumbring of the fief with the debts of the

owner. And, when the reſtriction of alienation began to wear

away, the confequence ftill continued ; and no creditor could

take the poffeffion of lands, but only levy the growing profits :

fo that, if the defendant aliened his lands, the plaintiff was oufted

of his remedy. The ftatute therefore granted this writ, (called

an elegit, becauſe it is in the choice or election of the plaintiff

whether he will fue out this writ or one of the former) bywhich

the defendant's goods and chattels are not fold, but only ap

praiſed ; and all of them (except oxen and beaſts of the plough)

are delivered to the plaintiff, at fuch reaſonable appraiſement

and price, in part of fatisfaction of his debt. If the goods are

2 Burn. eccl. law. 329.
a Regiftr. orig. 300. judic. 22.

2 Inft, 4.

not
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not ſufficient, then the moiety or one half of his freehold lands,

whether held in his own name, or by any other in truft for him ,

are alſo to be delivered to the plaintiff ; to hold, till out of the

rents and profits thereof the debt be levied, or till the defend

ant's intereſt be expired : as, till the death of the defendant,

if he be tenant for life or in tail . During this period the plain

tiff is called tenant by elegit, of whom we ſpoke in a former

part of theſe commentaries . We there obſerved that till this

ftatute, by the antient common law, lands were not liable to be

charged with, or ſeiſed for, debts ; becauſe by this means the

connection between lord and tenant might be deſtroyed, fraudu

lent alienations might be made, and the ſervices be transferred

to be performed by a ſtranger ; provided the tenant incurred a

large debt, fufficient to cover the land. And therefore, even by

this ftatute, only one half was, and now is, ſubject to execution ;

that out of the remainder fufficient might be left for the lord to

diftrein upon for his fervices. And, upon the fame feodal prin

ciple, copyhold lands are at this day not liable to be taken in

execution upon a judgment ". But, in cafe of a debt to the

king, it appears by magna carta, c. 8. that it was allowed bythe

common law for him to take poffeffion of the lands till the debt

was paid. For he, being the grand fuperior and ultimate propri

etor ofall landed eftates, might ſeiſe the lands into his own hands,

if any thing was owing from the vafal ; and could not be faid to

be defrauded of his fervices, when the oufter of the vafal pro

ceeded from his own command. This execution, or feifing of

lands by elegit, is of ſo high a nature, that after it the body of

the defendant cannot be taken : but if execution can only be had

of the goods, becauſe there are no lands, and fuch goods are not

fufficient to pay the debt, a capias ad fatisfaciendum may then be

had after the elegit ; for fuch elegit is in this cafe no more in

effect than a fieri facias . So that body and goods may be taken

in execution, or land and goods ; but not body and land too,

f Stat. 29 Car. II. c . 3 .

Book II. ch. 10 .

.

1

i Hob. 58.

1 Roll . Abr. 888.

Eee 2
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upon any judgment between ſubject and ſubject in the courſe of

the common law. But

5. UPON fome profecutions given by ftatute ; as in the caſe

of recognizances or debts acknowleged on ftatutes merchant, or

ftatutes ftaple ; (purſuant to the ſtatutes 13 Edw. I. de merca

ribus, and 27 Edw. III . c. 9. ) upon forfeiture of theſe, the body

lands, and goods, may all be taken at once in execution , to com

pel the paym
ent

of the debt. The proce
ſs

hereo
n

is uſual
ly

called

an exten
t

or extend
i
facia

s
, becau

ſe
the ſherif

f
is to cauſe the

lands, &c, to be appra
iſed

to their full exten
ded

value, befor
e

he delive
rs

them to the plaint
iff

, that it may be certa
inly

know
n

how foon the debt will be fatisf
ied

. And by ſtatut
e
33 Hen .VIII.

c. 39. all oblig
ation

s
made to the king ſhall have the fame force,

and of confe
quenc

e
the fame reme

dy
to recov

er
them, as a ſta

tute ſtaple : thou
gh

indee
d

, befor
e
this ftatut

e
, the king was intitl

ed

to fue out execu
tion

againſ
t
the body, lands, and goods of his

accou
ntant

or debto
r

' . And his debt fhall, in fuing out execu

tion, be prefe
rred

to that of every other credi
tor

, who hath not

obtai
ned

judg
ment

befor
e
the king comm

ence
d

his fuit ™. The

king'
s
judg

ment
alſo affect

s
all lands, whic

h
the king'

s
debto

r

hath at or after the time of contr
actin

g
his debt, or whic

h
any

of his office
rs

menti
oned

in the ftatut
e

13 Eliz. c. 4. hath at or

after the time of his entri
ng

on the office : fo that, if ſuch office
r

of the crow
n

aliene
s
for a valua

ble
confi

derat
ion

, the land ſhall

be liable to the king'
s
debt, even in the hands of a bona fide pur

chaſe
r

; thou
gh

the mone
y

for whic
h
he is accou

ntabl
e
was re

ceive
d
by the vendo

r
many years after the alien

ation
". Wher

eas

judg
ment

s
betwe

en
ſubje

ct
and ſubje

ct
relate

d
, even at comm

on

law, no farth
er

back than the firſt day ofthe term in whic
h
they

were recov
ered

, in refpe
ct

of the lands of the debto
r

; and did

not bind his goods and chatt
els

, but from the date of the writ

of execu
tion

. And now, by the ftatut
e
of fraud

s
, 29 Car. II.

c. 3. the judg
ment

fhall not bind the land in the hands of a

* F. N. B. 131.

3 3 Rep. 12 .

Stat. 33 Hen .VIII . c. 29.

10 Rep. 55, 56.

bona
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bona fide purchaſer, but only from the time of actually ſigning

the fame ; nor the goods in the hands of a ſtranger, or a pur

chafer , but only from the actual delivery of the writ to the

sheriff.

THESE are the methods which the law of England has

pointed out for the execution of judgments : and when the

plaintiff's demand is fatisfied, either by the voluntary payment

of the defendant, or by this compulſory procefs, or otherwiſe,

fatisfaction ought to be entered on the record, that the defend

ant may not be liable to be hereafter harraffed a fecond time on

the fame account. But all theſe writs of execution muſt be fued

out within a year and a day after the judgment is entered ; other

wife the court concludes prima facie that the judgment is fatis

fied and extinct : yet however it will grant a writ of fcire facias

in purſuance of ſtatute Weſtm. 2. 13 Edw. I. c. 45. for the de

fendant to ſhew caufe why the judgment fhould not be revived,

and execution had against him ; to which the defendant may

plead fuch matter as he has to allege, in order to fhew why pro

cefs of execution fhould not be iffued : or the plaintiff may ftill

bring an action of debt, founded on this dormant judgment,

which was the only method of revival allowed by the common

law P.

In this manner are the ſeveral remedies given by the Engliſh

law for all forts of injuries, either real or perfonal, adminiſtred

by the ſeveral courts of juſtice, and their reſpective officers. In

the courſe therefore of the preſent volume we have, firſt, ſeen and

confidered the nature of remedies, by the mere act of the parties,

or mere operation of law, without any fuit in courts. We have

next taken a view of remedies by fuit or action in courts : and

therein have contemplated, firſt, the nature and ſpecies of courts,

inſtituted for the redreſs of injuries in general ; and then have

ſhewn in what particular courts application muſt be made for the

redreſs of particular injuries, or the doctrine of juriſdictions and

P Co. Litt. 290.• Skin. 257 .

cognizance.
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cognizance. We afterwards proceeded to confider the nature and

diftribution of wrongs and injuries, affecting every fpecies ofper

ſonal and real rights, with the reſpective remedies by fuit, which

the law of the land has afforded for every poffible injury. And,

laftly, we have deduced and pointed out the method and pro

grefs of obtaining fuch remedies in the courts of juſtice : pro

´ceeding from the firſt general complaint or original writ ; through

all the ſtages of process, to compel the defendant's appearance ;

and of pleading, or formal allegation on the one fide, and excuſe

or denial on the other ; with the examination of the validity of

ſuch complaint or excuſe, upon demurrer, or the truth of the facts

alleged and denied, upon iſſue joined, and it's feveral trials ; to

the judgment or ſentence of the law, with reſpect to the nature

and amount of the redreſs to be ſpecifically given : till, after

confidering the ſuſpenſion of that judgment by writs in the na

ture of appeals, we arrived at it's final execution ; which puts the

party in ſpecific poffeffion of his right by the intervention ofmi

niſterial officers, or elſe gives him an ample ſatisfaction, either by

equivalent damages, or by the confinement of his body, who is

guilty of the injury complained of.

THIS care and circumfpection in the law, --- in providing that

no man's right ſhall be affected by any legal proceeding without

giving him previous notice, and yet that the debtor ſhall not by

receiving fuch notice take occafion to eſcape from juſtice ; in

requiring that every complaint be accurately and preciſely aſcer

tained in writing, and be as pointedly and exactly anſwered ; in

clearly ſtating the queſtion either of law or of fact ; in deliberately

refolving the former after full argumentative difcuffion, and in

difputably fixing the latter by a diligent and impartial trial ; in

correcting fuch errors as may have arifen in either of thofe modes

of decifion, from accident, miſtake, or furprize ; and in finally

enforcing the judgment, when nothing can be alleged to im

peach it ; ---this anxiety to maintain and reftore to every individual

the enjoyment of his civil rights, without intrenching upon thoſe

of any other individual in the nation, this parental folicitude

which
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which pervades our whole legal conftitution, is the genuine off

ſpring of that ſpirit of equal liberty which is the fingular felicity

of Engliſhmen. At the fame time it must be owned to have

given an handle, in fome degree, to thoſe complaints, of de

lay in the practice of the law, which are not wholly without

foundation , but are greatly exaggerated beyond the truth.

There may be, it is true, in this, as in all other departments of

knowlege, a few unworthy profeffors : who ſtudy the ſcience

of chicane and ſophiſtry rather than of truth and juſtice ; and

who, to gratify the fpleen, the difhonefty, and wilfulneſs of

their clients, may endeavour to ſcreen the guilty, by an unwar

rantable uſe of thoſe means which were intended to protect the

innocent. But the frequent diſappointments and the conſtant

diſcountenance, that they meet with in the courts of juſtice, have

confined theſe men (to the honour of this age be it ſpoken) both

in number and reputation to indeed a very deſpicable compaſs.

YET fome delays there certainly are, and muſt unavoidably

be, in the conduct of a fuit, however defirous the parties and

their agents may be to come to a ſpeedy determination . Theſe

ariſe from the fame original cauſes as were mentioned in exami

ning a former complaint ; from liberty, property, civility, com

merce, and an extent of populous territory : which whenever

we are willing to exchange for tyranny, poverty, barbariſm,

idleneſs, and a barren defart, we may then enjoy the ſame dif

patch of cauſes that is fo highly extolled in ſome foreign coun

tries. But common ſenſe and a little experience will convince

us, that more time and circumfpection are requifite in cauſes,

where the fuitors have valuable and permanent rights to loſe,

than where their property is trivial and precarious ; and what

the law gives them to-day, may be ſeiſed by their prince to

morrow. In Turkey, fays Montefquieu , where little regard is

ſhewn to the lives or fortunes of the ſubject, all cauſes are quickly

decided the bafha, on a fummary hearing, orders which party

he pleaſes to be baftinadoed, and then fends them about their

buſineſs . But in free ftates the trouble, expenſe, and delays of .

judicialSee pag. 327.
Sp. L. b. 6. ch, 2.
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judicial proceedings are the price that every ſubject pays for his

liberty and in all governments, he adds, the formalities of law

increaſe, in proportion to the value which is ſet on the honour,

the fortune, the liberty, and life of the ſubject.

FROM theſe principles it might reaſonably follow, that the

English courts fhould be more fubject to delays than thofe of

other nations ; as they ſet a greater value on life, on liberty, and

on property. But it is our peculiar felicity to enjoy the advantage,

and yet to be exempted from a proportionable ſhare of the bur

then. For the courſe of the civil law, to which most other

nations conform their practice, is much more tedious than ours ;

for proof of which I need only appeal to the fuitors of thoſe

courts in England, where the practice of the Roman law is al

lowed in it's full extent . And particularly in France, not only

our Fortescue accufes (of his own knowlege) their courts of

moſt unexampled delays in adminiftring juſtice ; but even a

writer of their own has not ſcrupled to teſtify, that there were

in his time more cauſes there depending than in all Europe be

fides, and fome of them an hundred years old . But (not to en

large upon the prodigious improvements which have been made

in the celerity of juftice by the difufe of real actions, by the

ftatutes of amendments and jeofails , and by other more modern

regulations, which it now might be indelicate to mention, but

which poſterity will never forget) the time and attendance af

forded by the judges in our Engliſh courts are alſo greater than

thoſe of many other countries. In the Roman calendar there

were in the whole year but twenty eight judicial or triverbial

days allowed to the praetor for hearing caufes : whereas with

us, one fourth of the year is term time, in which three courts

conftantly fit for the diſpatch of matters of law ; beſides the very

clofe attendance of the court of chancery for determining ſuits

W

de Laud. LL. c. 53.

Bodin. de Republ. I. 6. c. 6.

* See pag. 406.

u

" Otherwife called dies fafti, in quibus

licebat praetori fari tria verba, do, dico, ad

dico. (Calv. Lex. 285.)

W
Spelman of the terms. § . 4. c. 2 .

in
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in equity, and the numerous courts of affife and nifi prius that

fit in vacation for the trial of matters of fact. Indeed there is

no other country in the known world, that hath an inftitution

fo commodious and fo adapted to the diſpatch of cauſes, as our

trials by jury in thoſe courts for the decifion of facts : in no

other nation under heaven does juftice make her progrefs twice

in each year into every part of the kingdom , to decide upon the

ſpot by the voice of the people themſelves the diſputes of the

remoteft provinces.

AND here this part of our commentaries, which regularly

treats only of redreſs at the common law, would naturally draw

to a conclufion. But, as the proceedings in the courts of equity

are very different from thoſe at common law, and as thoſe courts

are of a very general and extenfive jurifdiction, it is in fome

meaſure a branch of the task I have undertaken, to give the

ſtudent ſome general idea of the forms of practice adopted by

thofe courts. Theſe will therefore be the ſubject of the enfuing

chapter.

VOL. III. Fff
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CHAPTER THE TWENTY SEVENTH.

OF PROCEEDINGS IN THE COURTS OF

EQUITY.

a

EFORE we enter on the propoſed ſubject of the enſuing:

chapter, viz. the nature and method of proceedings in the

courts of equity, it will be proper to recollect the obſervations,

which were made in the beginning of this book on the princi

pal tribunals of that kind, acknowleged by the conftitution of

England ; and to premiſe a few remarks upon thoſe particular

cauſes, wherein any of them claims and exerciſes a fole jurif

diction, diſtinct from and exclufive of the other.

4,

b

I HAVE already attempted to trace (though very conciſely)

the hiſtory, riſe, and progrefs, of the extraordinary court, or

court of equity, in chancery. The ſame juriſdiction is exerciſed,

and the ſame ſyſtem of redreſs purſued, in the equity court of

the exchequer with a diſtinction however as to fome few mat

ters, peculiar to each tribunal, and in which the other cannot

interfere. And, firſt, of thoſe peculiar to the chancery.

I. UPON the abolition of the court of wards, the care, which

the crown was bound to take as guardian of it's infant tenants,

was totally extinguiſhed in every feodal view ; but refulted to

b pag.49, &c.a ch. and 6.

the
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the king in his court of chancery, together with the general pro

tection of all other infants in the kingdom. When therefore a

fatherless child has no other guardian, the court of chancery hath

a right to appoint one : and, from all proceedings relative thereto,

an appeal lies to the houſe of lords. The court of exchequer

can only appoint a guardian ad litem, to manage the defence of

the infant if a fuit be commenced againſt him ; a power which

is incident to the juriſdiction of every court of juſtice : but

when the intereft of a minor comes before the court judicially,

in the progreſs of a caufe, or upon a bill for that purpoſe filed,

either tribunal indifcriminately will take care of the property of

the infant.

C

2. As to idiots and lunatics : the king himſelf uſed formerly

to commit the cuſtody of them to proper committees, in every

particular cafe ; but now, to avoid folicitations and the very

ſhadow of undue partiality, a warrant is iffued by the king un

der his royal fign manual to the chancellor or keeper of his feal,

to perform this office for him : and, if he acts improperly in

granting fuch cuftodies, the complaint muſt be made to the king

himſelf in council . But the previous proceedings on the com

miffion, to inquire whether or no the party be an idiot or a lu

natic, are on the law-fide of the court of chancery, and can only

be redreffed (if erroneous) by writ of error in the regular courſe

of law.

3. THE king, as parens patriae, has the general ſuperinten

dence of all charities ; which he exerciſes by the keeper of his

confcience, the chancellor.. And therefore, whenever it is ne

ceffary, the attorney general, at the relation of fome informant,

(who is uſually called the relator) files ex officio an information in

the court of chancery to have the charity properly eſtabliſhed .

By ſtatute alſo 43 Eliz. c. 4. authority is given to the lord chan

cellor or lord keeper, and to the chancellor of the duchy of Lan

e F. N. B. 27.

d Cro.Jac.641 . 2 Lev. 163. T. Jones.go.

• See book I. ch. 8.

f
3 P. W. 108.

Fff 2 caſter,
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cafter, refpectively, to grant commiffions under their feveral feals,

to inquire into any abuſes of charitable donations, and rectify

the fame by decree ; which may be reviewed in the reſpective

courts of the feveral chancellors, upon exceptions taken thereto.

But, though this is done in the petty bag office in the court of

chancery, becauſe the commiffion is there returned, it is not a

proceeding at common law, but treated as an original cauſe in the

court of equity. The evidence below is not taken down in wri

ting, and the refpondent in his anſwer to the exceptions may

allege what new matter he pleaſes ; upon which they go to proof,

and examine witneffes in writing upon all the matters in iſſue :

and the court may decree the refpondent to pay all the cofts,

though no fuch authority is given by the ſtatute. And, as it is

thus confidered as an original cauſe throughout, an appeal lies of

courfe from the chancellor's decree to the houſe of peers , not

withſtanding any looſe opinions to the contrary ".

4. By the feveral ftatutes, relating to bankrupts, a fummary

juriſdiction is given to the chancellor, in many matters confe

quential or previous to the commiffions thereby directed to be

iffued ; from which the ftatutes give no appeal.

On the other hand, the jurifdiction of the court of chancery

doth not extend to fome cauſes, wherein relief may be had in the

exchequer. No information can be brought, in chancery, for

fuch miſtaken charities, as are given to the king by the ſtatutes

for fuppreffing fuperftitious ufes. Nor can chancery give any

relief againſt the king, or direct any act to be done by him, or

make any decree difpofing of or affecting his property ; not even

in cafes where he is a royal truſtee . Such caufes muſt be de

termined in the court of exchequer, as a court of revenue ; which

alone has power over the king's treaſure, and the officers em

g Duke's char. ufes . 62. 128. Corpora

tion of Burford v. Lenthall. Canc. 9 May,

1743.

b 2Vern. 118.

Huggins v. Yorkbuildings Company.

Canc. 24 Oct. 1740. Reeve v. Attorney

general. Canc. 27 Nov.1741 . Lightboun v.

Attorney-general. Canc. 2 May, 1743.

ployed
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ployed in it's management : unleſs where it properly belongs to

the duchy court of Lancaſter, which hath alſo a ſimilar juriſ

diction as a court of revenue ; and, like the other, confifts of

both a court of law and a court of equity.

IN all other matters, what is faid of the court of equity in

chancery will be equally applicable to the other courts of equity...

Whatever difference there may be in the forms of practice, it

arifes from the different conftitution of their officers : or, if

they differ in any thing more effential, one of them muft cer

tainly be wrong ; for truth and juftice are always uniform, and

ought equally to be adopted by them all.

,

2

LET us next take a brief, but comprehenfive, view of the

general nature of equity, as now underſtood and practiced in our

feveral courts of judicature. I have formerly touched upon it *,.

but imperfectly it deferves a more complete explication . Yet,.

as nothing is hitherto extant , that can give a ſtranger a to

lerable idea of the courts of equity fubfifting in England , as

diftinguiſhed from the courts of law, the compiler of theſe ob

fervations cannot but attempt it with diffidence : they, who know

them beſt, are too much employed to find time to write ; and.

they, who have attended but little in thofe courts, muſt be often :

at a lofs for materials.

EQUITY then, in it's true and genuine meaning, is the foul

and ſpirit of all law : pofitive law is conftrued, and rational law

is made, by it. In this, equity is fynonymous to juftice ; in.

that, to the true ſenſe and found interpretation of the rule. But

the very terms of a court of equity and a court of law, as con

traſted to each other, are apt to confound and miſlead us :
as if

the one judged without equity, and the other was not bound by

any law. Whereas every definition or illuftration to be met with,

which now draws a line between the two jurifdictions, by ſetting

Vol. I. introd. § . 2, & 3. ad calc.

law
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law and equity in oppofition to each other, will be found either

totally erroneous, or erroneous to a certain degree.

1. THUS in the firſt place it is faid ', that it is the buſineſs of

a court of equity in England to abate the rigour of the common

law. But no fuch power is contended for. Hard was the caſe

of bond-creditors, whofe debtor deviſed away his real eſtate ;

rigorous and unjuſt the rule, which put the deviſee in a better

condition than the heirm: yet a court of equity had no power

to interpofe. Hard is the common law ftill fubfifting, that land

deviſed, or deſcending to the heir, ſhall not be liable to fimple

contract debts of the anceſtor or devifor ", although the money

was laid out in purchafing the very land ; and that the father

ſhall never immediately fucceed as heir to the real eſtate of the

fon : but a court of equity can give no relief ; though in both

theſe inſtances the artificial reaſon of the law, arifing from feo

dal principles, has long ago intirely ceaſed. The like may be

obferved of the defcent of lands to a remote relation of the whole

blood, or even their efcheat to the lord, in preference to the

owner's half-brother ; and of the total ftop to all juſtice, by

caufing the parol to demur , whenever an infant is ſued as heir

or is party to a real action . In all fuch cafes of poſitive law,

the courts of equity, as well as the courts of law, muſt ſay with

Ulpian ', " hoc quidem perquam durum eft, fed ita lex fcripta eft."

P

2. IT is faid ', that a court of equity determines according to

the ſpirit of the rule, and not according to the ſtrictneſs of the

letter. But fo alfo does a court of law. Both, for inftance, are

equally bound, and equally profefs, to interpret ftatutes accord

ing to the true intent of the legislature . In general laws all

cafes cannot be foreſeen ; or, if foreſeen, cannot be expreffed :

1 Lord Kayms. princ. of equit. 44•

m See Vol. II . ch. 23. pag. 378.

n Ibid. ch. 15. pag. 243 , 244. ch . 23,

pag. 377.

• Ibid. ch. 14. pag. 208.

P Ibid. pag. 227.

9 See pag. 300.

Ff. 40. 9. 12 .

• Lord Kayms. prine, of equ. 177.

fome
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fome will arife that will fall within the meaning, though not.

within the words, of the legiflator ; and others, which may fall.

within the letter, may be contrary to his meaning, though not

expreffly excepted. Theſe caſes, thus out of the letter, are often

faid to be within the equity, of an act of parliament ; and ſo,

cafes within the letter are frequently out of the equity. Here.

by equity we mean nothing but the found interpretation of the

law ; though the words of the law itſelf may be too general, too.

ſpecial, or otherwiſe inaccurate or defective . Theſe then are the

cafes which, as Grotius fays, " lex non exacte definit, fed arbitrio

" boni viri permittit ;" in order to find out the true fenfe and

meaning of the lawgiver, from every other topic of conftruction..

But there is not a ſingle rule of interpreting laws, whether equit

ably or ſtrictly, that is not equally ufed by the judges in the

courts both oflaw and equity : the conftruction muſt in both be

the fame ; or, if they differ, it is only as one court of law may

alſo happen to differ from another. Each endeavours to fix and

adopt the true ſenſe of the law in queſtion ; neither can enlarge,

diminiſh, or alter, that ſenſe in a ſingle tittle.

t

3. AGAIN, it hath been ſaid ", that fraud, accident, and truſt.

are the proper and peculiar objects of a court of equity. But.

every kind offraud is equally cognizable, and equally adverted

to, in a court of law and fome frauds are only cognizable.

there, as fraud in obtaining a devife of lands, which is always

ſent out of the equity courts to be there determined . Many

accidents are alſo ſupplied in a court of law ; as, loſs of deeds,.

miſtakes in receipts or accounts, wrong payments, deaths which

make it impoffible to perform a condition literally, and a multi

tude of other contingencies : and many cannot be relieved even

in a court of equity ; as, if by accident a recovery is ill fuffered,,

a devife ill executed, a contingent remainder deſtroyed, or a power

of leafing omitted in a family fettlement. A technical truſt in

deed, created by the limitation of a ſecond uſe, was forced into

• de aequitate. §. 3 . 1 Roll. Abr. 374. 4 Inft. 84. 10 Mod.1 .

a. court
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a court of equity, in the manner formerly mentioned : and this

fpecies of trufts, extended by inference and conftruction , have

ever fince remained as a kind of peculium in thoſe courts. But

there are other trufts, which are cognizable in a court of law :

as depoſits, and all manner of bailments ; and eſpecially that im

plied contract, fo highly beneficial and uſeful, of having under

taken to account for money received to another's ufe , which is

the ground of an action on the caſe almoſt as univerfally reme

dial as a bill in equity.

4. ONCE more ; it has been faid that a court of equity is

not bound by rules or precedents, but acts from the opinion of

the judge ', founded on the circumſtances of every particular

cafe. Whereas the ſyſtem of our courts of equity is a laboured

connected fyftem, governed by eſtabliſhed rules, and bound down

by precedents, from which they do not depart, although the

reafon of fome of them may perhaps be liable to objection .

Thus, the refufing a wife her dower in a truſt-eſtate , yet al

lowing the huſband his curtesy : the holding the penalty of a

bond to be merely a fecurity for the debt and intereft, yet con

fidering it fometimes as the debt itſelf, ſo that the intereſt ſhall

not exceed that penalty : the diftinguiſhing between a mortgage

at five per cent, with a clauſe of reduction to four, if the inte

reft be regularly paid, and a mortgage at four per cent, with a

clauſe of enlargement to five, if the payment of the intereft be

deferred ; fo that the former fhall be deemed a confcientious, the

latter an unrighteous, bargain ' : all theſe, and other cafes that

might be inſtanced, are plainly rules of pofitive law ; fupported

Book II. ch . 20 .

* See pag. 162.

This is ftated by Mr Selden (Tabletalk.

tit. equity. ) with more pleaſantry than truth.

" For larw, we have a meaſure, and know

" what to trust to : equity is according to

"the confcience of him that is chancellor ;

“ and, as that is larger or narrower, ſo is

equity. 'Tis all one, as if they ſhould

66

"make the ſtandard for the meaſure a chan

"cellor's foot. What an uncertain meaſure

"would this be ! One chancellor has a long

"foot, another a fhort foot, a third an in

"different foot. It is the famething with

"the chancellor's confcience."

z 2 P. Wm³. 640. See Vol . II . pag. 337 .

a Salk. 154.

→ 2Vern. 289. 316. 3 Atk. 520.

only
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only by the reverence that is fhewn, and generally very properly

fhewn, to a ſeries of former determinations ; that the rule of

property may be uniform and ſteady. Nay, fometimes a prece

dent is fo ftrictly followed, that a particular judgment, founded

upon ſpecial circumſtances , gives riſe to a general rule.

IN fhort, if a court of equity in England did really act, as a

very ingenious writer in the other part of the iſland ſuppoſes it

(from theory) to do, it would rife above all law, either common

or ftatute, and be a moſt arbitrary legiſlator in every particular

cafe . No wonder he is fo often miſtaken. Grotius, or Puffen

dorf, or any other of the great mafters of juriſprudence, would

have been as little able to diſcover, by their own light, the fyf

tem of a court of equity in England, as the ſyſtem of a court of

law. Efpecially, as the notions before-mentioned, of the cha

racter, power, and practice of a court of equity, were formerly

adopted and propagated (though not with approbation of the

thing) by our principal antiquarians and lawyers ; Spelman ,

Coke , Lambard ', and Selden , and even the great Bacon him

ſelf. But this was in the infancy of our courts of equity, before

their juriſdiction was fettled, and when the chancellors them

felves, partly from their ignorance of law ( being frequently bi

ſhops or ſtateſmen ) partly from ambition and luft of power (en

couraged by the arbitrary principles of the age they lived in )

but principally from the narrow and unjuſt decifions of the courts

of law, had arrogated to themſelves ſuch unlimited authority, as

hath totally been diſclaimed by their fucceffors for now above a

century paſt. The decrees of a court of equity were then rather

in the nature of awards, formed on the ſudden pro re nata, with

more probity of intention than knowlege of the fubject ; founded

See the cafe of Fofter and Munt ,

■Vern. 473. with regard to the undifpofed

refiduum of perfonal eſtates.
d Quae in fummis tribunalibus multi e legum

canone decernunt judices, folus (fi res exegerit)

cohibet cancellarius ex arbitrio ; nec aliter de

cretis tenetur fuae curiae vel fui ipfius, quin,

VOL. III.

elucente nova ratione, recognofcat quae voluerit,

mutet et deleat prout fuae videbitur prudentiae.

(Gloff. 108.)

• See pag. 53 , 54.

f Archeion. 71 , 72, 73 .

• ubi fupra.

h De Augm. Scient , l. 8, c. 3.
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on no fettled principles, as being never defigned, and therefore

never uſed, for precedents. But the ſyſtems of juriſprudence, in

our courts both of law and equity, are now equally artificial

fyſtems, founded in the fame principles of juſtice and poſitive

law ; but varied by different ufages in the forms and mode of

their proceedings : the one being originally derived (though much

reformed and improved ) from the feodal cuſtoms, as they pre

vailed in different ages in the Saxon and Norman judicatures ;

the other ( but with equal improvements) from the imperial and

pontificial formularies, introduced by their clerical chancellors.

THE fuggeftion indeed of every bill, to give juriſdiction to

the courts of equity, (copied from thoſe early times) is, that the

complainant hath no remedy at the common law. But he, who

fhould from thence conclude, that no cafe is judged of in equity

where there might have been relief at law, and at the ſame time

cafts his eye on the extent and variety of the caſes in our equity

reports, muſt think the law a dead letter indeed. The rules of

property, rules of evidence, and rules of interpretation, in both

courts, are, or ſhould be, exactly the fame : both ought to adopt

the beſt, or muſt ceaſe to be courts of juſtice. Formerly fome

cauſes, which now no longer exiſt, might occafion a different

rule to be followed in one court, from what was afterwards

adopted in the other, as founded in the nature and reaſon of the

thing but, the inftant thofe caufes ceaſed, the meaſure of fub

ſtantial juſtice ought to have been the fame in both. Thus the

penalty of a bond, originally contrived to evade the abſurdity of

thoſe monkish conftitutions which prohibited taking intereft for

money, was therefore very pardonably confidered as the real debt

in the courts of law, when the debtor neglected to perform his

agreement for the return of the loan with intereft : for the judges

could not, as the law then ſtood, give judgment that the intereſt

fhould be fpecifically paid. But when afterwards the taking of

intereft became legal, as the neceffary companion of commerce ,

nay after the ftatute of 37 Hen. VIII. c . 9. had declared the

iSee Vol. II. pag. 456.

debt
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debt or loan itſelf to be "the juſt and true intent" for which the

obligation was given, their narrow minded fucceffors ftill adhered

wilfully and technically to the letter of the antient precedents,

and refuſed to confider the payment of principal, intereft, and

cofts, as a full fatisfaction of the bond. At the fame time more

liberal men, who fate in the courts of equity, conſtrued the in-

ſtrument, according to it's " juſt and true intent," as merely a

fecurity for the loan : in which light it was certainly underſtood

by the parties, at leaſt after theſe determinations ; and therefore

this conftruction fhould have been univerfally received. So in

mortgages, being only a landed as the other is a perſonal ſecurity

for the money lent, the payment of principal, intereft, and cofts

ought at any time, before judgment executed, to have faved the

forfeiture in a court of law, as well as in a court of equity.

And the inconvenience as well as injuſtice, of putting different

conſtructions in different courts upon one and the fame tranfac

tion, obliged the parliament at length to interfere, and to direct

by the ſtatutes 4& 5 Ann . c . 16. and 7 Geo . II . c . 20. that, in the

cafes of bonds and mortgages, what had long been the practice

of the courts of equity ſhould alſo for the future be followed in

the courts of law.

AGAIN ; neither a court of equity nor of law can vary men's

wills or agreements, or ( in other words ) make wills or agree

ments for them. Both are to underſtand them truly, and there

fore both of them uniformly. One court ought not to extend,

nor the other abridge, a lawful provifion deliberately ſettled by

the parties, contrary to it's juſt intent. A court of equity, no

more than a court of law, can relieve againſt a penalty in the

nature of ſtated damages ; as a rent of 5 1. an acre for ploughing

up antient meadow : nor againſt a lapfe of time, where the

time is material to the contract ; as in covenants for renewal of

leaſes . Both courts will equitably conftrue, but neither pretends

to control or change, a lawful ftipulation or engagement.

k 2 Atk. 239.

Ggg 2
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THE rules of decifion are in both courts equally appofite to

the ſubjects of which they take cognizance. Where the ſubject

matter is ſuch as requires to be determined fecundum aequum et

bonum, as generally upon actions on the caſe, the judgments of

the courts of law are guided by the moſt liberal equity. In mat

ters of poſitive right, both courts muſt ſubmit to and follow thoſe

antient and invariable maxims " quae relicta funt et tradita "

Both follow the law of nations , and collect it from hiſtory and

the moſt approved authors of all countries, where the queſtion

is the object of that law as in cafe of the privileges of em

baffadors , hoftages, or ranfom-bills ". In mercantile tranfactions

they follow the marine law °, and argue from the ufages and au

thorities received in all maritime countries. Where they exer

cife a concurrent jurifdiction, they both follow the law of the

proper forum : in matters originally of ecclefiaftical cognizance,

they both equally adopt the canon or imperial law, according to

the nature of the ſubject ; and, if a question came before either,

which was properly the object of a foreign municipal law, they

would both receive information what is the rule of the country',

and would both decide accordingly.

SUCH then being the parity of law and reafon which go

verns both ſpecies of courts, wherein (it may be aſked) does

their effential difference confift ? It principally conſiſts in the

different modes of adminiſtring juſtice in each ; in the mode of

proof, the mode of trial, and the mode of relief. Upon theſe,

and upon two other accidental grounds of juriſdiction, which

were formerly driven into thoſe courts by narrow deciſions of the

courts of law, viz. the true conftruction of fecurities for money.

¹ De jure naturae cogitare per nos atque di

sere debemus ; de jure populi Romani, quae re

Aita funt et tradita. (Cic. de Leg. l. 3. ad

calc.)

See Vol. I. pag. 253.

Ricord v. Bettenham. Tr. 5 Geo III.

B. R.

• See Vol. I. pag.75 . Vol . II . pag. 459

461. 467.

› See Vol. II. pag. 513 .

9 Ibid. 504.

• Ibid. 463.
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Ch. 27.
WRONG

S.
437

lent, and the form and effect of a truft or fecond ufe ; upon theſe

main pillars hath been gradually erected that ſtructure of jurif

prudence, which prevails in our courts of equity, and is in

wardly bottomed upon the fame fubftantial foundations as the

legal fyftem which hath hitherto been delineated in theſe com

mentaries ; however different they may appear in their outward.

form, from the different taſte of their architects.

1. AND, firſt, as to the mode of proof. When facts, or their

leading circumſtances, reſt only in the knowlege of the party, a

court of equity applies itſelf to his confcience, and purges him

upon oath with regard to the truth of the tranfaction ; and, that

being once diſcovered, the judgment is the fame in equity as it

would have been at law. But, for want of this diſcovery at law,

the courts of equity have acquired a concurrent jurifdiction with

every other court in all matters of account . As incident to ac

counts, they take a concurrent cognizance of the adminiſtration.

of perſonal affets ', confequently of debts, legacies, the diſtri

bution of the refidue, and the conduct of executors and admi

niftrators " . As incident to accounts, they alſo take the concur

rent jurifdiction of tithes, and all queftions relating thereto "

of all dealings in partnerſhip , and many other mercantile tranf

actions ; and fo of bailiffs, receivers, factors, and agents . It

would be endleſs to point out all the feveral avenues in human,

affairs, and in this commercial age, which lead to or end in ac

W

counts.

FROM the fame fruitful fource, the compulfive diſcovery upon

oath, the courts of equity have acquired a jurifdiction over al

moſt all matters of fraud ; all matters in the private knowlege

of the party, which, though concealed, are binding in confcience;

and all judgments at law, obtained through ſuch fraud or con-

S
I Chan. Caf. 57.

t2 P. Wms. 145.

·
2 Chan. Caf. 152 .

1 Equ. caf, abr. 367.

x
2 Vern. 277.

▾ Ibid. 638.

22 Chan. Caf. 46.

cealiment..
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cealment. And this, not by impeaching or reverfing the judg

ment itſelf, but by prohibiting the plaintiff from taking any ad

vantage of a judgment, obtained by fupprefling the truth ; and

which, had the fame facts appeared on the trial, as now are dif

covered, he would never have obtained at all .

2. As to the mode of trial. This is by interrogatories admi

niftred to the witneſſes, upon which their depofitions are taken

in writing, wherever they happen to refide. If therefore the

cauſe ariſes in a foreign country, and the witneſſes refide upon the

fpot ; if, in caufes arifing in England, the witneffes are abroad,

or ſhortly to leave the kingdom ; or if witneſſes refiding at home

are aged or infirm ; any of theſe cafes lays a ground for a court

of equity, to grant a commiffion to examine them, and (in con

fequence) to exerciſe the fame jurifdiction, which might have

been exerciſed at law, if the witneffes could probably attend.

3. WITH refpect to the mode of relief. The want of a

more ſpecific remedy, than can be obtained in the courts of law,

gives a concurrent juriſdiction to a court of equity in a great va

riety of cafes. To inſtance in executory agreements . A court

of equity will compel them to be carried into ſtrict execution ",

unleſs where it is improper or impoffible, inſtead of giving da

mages for their non-performance. And hence a fiction is efta

bliſhed, that what ought to be done ſhall be conſidered as being

actually done , and ſhall relate back to the time when it ought

to have been done originally and this fiction is ſo cloſely pur

ſued through all it's confequences, that it neceffarily branches

out into many rules of jurifprudence, which form a certain re

gular fyftem . So, of waſte, and other fimilar injuries, a court

of equity takes a concurrent cognizance, in order to prevent them

by injunction . Over queſtions that may be tried at law, in a

great multiplicity of actions, a court of equity affumes a juriſ

a
3 P. Wms. 148. Yearbook, 22 Edw. IV.

37. pl. 21.

bi Equ. Caf. abr. 16.

3 P. Wms. 215.

d1 Ch. Rep. 14. 2 Chan. Caf. 32 .

с
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diction, to prevent the expenſe and vexation of endleſs litigations

and fuits . In various kinds of frauds it affumes a concurrent

juriſdiction, not only for the fake of a diſcovery, but of a more

extenſive and ſpecific relief : as by ſetting aſide fraudulent deeds ,

decreeing re-conveyances , or directing an abfolute conveyance

merely to ſtand as a fecurity . And thus, laſtly, for the fake

of a more beneficial and complete relief by decreeing a fale of

lands , a court of equity holds plea of all debts, incumbrances,

and charges, that may affect it or iffue thereout.

4. THE true conftruction of fecurities for money lent is an

other fountain of juriſdiction in courts of equity. When they

held the penalty of a bond to be the form, and that in ſubſtance

it was only as a pledge to fecure the repayment of the fum bona

fide advanced, with a proper compenfation for the uſe, they laid

the foundation of a regular feries of determinations, which have

fettled the doctrine of perfonal pledges or fecurities, and are

equally applicable to mortgages of real property. The mortgagor

continues owner of the land, the mortgagee of the money lent

upon it : but this ownerſhip is mutually transferred, and the

mortgagor is barred from redemption, if, when called upon by

the mortgagee, he does not redeem within a time limited bythe

court ; or he may when out of poffeffion be barred by length of

time, by analogy to the ftatute of limitations.

5. THE form of a trust or ſecond ufe gives the courts of equity

an excluſive juriſdiction as to the ſubject-matter of all ſettlements

and deviſes in that form , and of all the long terms created in the

prefent complicated mode of conveyancing. This is a very ample

fource of jurifdiction : but the truft is governed by very nearly

the fame rules, as would govern the eſtate in a court of law ' , if

no truſtee was interpofed ; and, by a regular poſitive ſyſtem eſ

e
1 Vern. 308. Prec. Chan . 261. 1 P.

Wms. 672. Stra . 404.

f 2 P. Wms. 156.

Vern. 32. 1 P. Wm . 239 .

•

h Vern. 237.

i
2 Vern. 84.

1 Equ. Caf. abr. 337

12 P. Wm . 645.668, 669.

k
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tabliſhed in the courts of equity, the doctrine of trufts is now

reduced to as great a certainty as that of legal eſtates in the courts

of the common law.

m

THESE are the principal (for I omit the minuter) grounds of

the juriſdiction at prefent exerciſed in our courts of equity :

which differ, we fee, very confiderably from the notions enter

tained by ſtrangers, and even by thofe courts themſelves before

they arrived to maturity ; as appears from the principles laid

down, and the jealoufies entertained of their abuſe, by our early

juridical writers cited in a former " page ; and which have been

implicitly received and handed down by ſubſequent compilers,

without attending to thoſe gradual acceffions and derelictions, by

which in the courſe of a century this mighty river hath imper

ceptibly ſhifted it's channel. Lambard in particular, in the reign

of queen Elizabeth, lays it down ", that " equity ſhould not be

" appealed unto, but only in rare and extraordinary matters : and

" that a good chancellor will not arrogate authority in every

"complaint that ſhall be brought before him, upon whatſoever

fuggeftion ; and thereby both overthrow the authority of the

" courts of common law, and bring upon men fuch a confufion

" and uncertainty, as hardly any man ſhould know how or how

long to hold his own affured to him ." And certainly, if a

court of equity were ſtill at ſea, and floated upon the occaſional

opinion which the judge who happened to prefide might enter

tain of conſcience in every particular cafe, the inconvenience,

that would ariſe from this uncertainty, would be a worſe evil than

any hardſhip that could follow from rules too ſtrict and inflexible.

It's powers would have become too arbitrary to have been endu

red in a country like this , which boasts of being governed in all

refpects by law and not by will. But fince the time when Lam

bard wrote, a fet of great and eminent lawyers , who have fuc

ceffively held the great feal, have by degrees erected the fyftem

of relief adminiſtred by a court of equity into a regular ſcience,

66

66

See pag. 433.

Archeion. 71.73.

• 2 P. Wms . 685, 686.

P See pag. 53, 54, 55.
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which cannot be attained without ſtudy and experience, any more

than the ſcience of law : but from which, when underſtood, it

may be known what remedy a fuitor is intitled to expect, and by

what mode of fuit, as readily and with as much preciſion, in a

court of equity as in a court of law.

IT were much to be wifhed, for the fake of certainty, peace,

and juſtice, that each court would as far as poffible follow the

other, in the beſt and moſt effectual rules for attaining thoſe de

firable ends. It is a maxim, that equity follows the law ; and in

former days the law has not ſcrupled to follow even that equity,

which was laid down by the clerical chancellors. Every one,

who is converfant in our antient books, knows that manyvaluable

improvements in the ſtate of our tenures (eſpecially in leaſeholds

and copyholds ) and the forms of adminiftring juſtice , have

arifen from this fingle reaſon, that the fame thing was conftantly

effected by means of a ſubpoena in the chancery. And ſure there

cannot be a greater foleciſm, than that in two fovereign inde

pendent courts, eſtabliſhed in the fame country, exercifing con

current juriſdiction, and over the ſame ſubject-matter, there

ſhould exift in a ſingle inftance two different rules of property,

claſhing with or contradicting each other.

It would carry me beyond the bounds of my preſent pur

poſe, to go farther into this matter. I have been tempted to go

fo far, becauſe the very learned author to whom I have alluded,

and whoſe works have given exquifite pleaſure to every contem

plative lawyer, is (among many others) a ſtrong proof how eafily

names, and looſe or unguarded expreffions to be met with in the

beſt of our writers, are apt to confound a ſtranger ; and to give

him erroneous ideas of feparate juriſdictions now exiſting in

England, which never were ſeparated in any other country in the

univerſe. It hath alfo afforded me an opportunity to vindicate,

on the one hand, the juſtice of our courts of law from being

f See pag. 200.

Hhh

Gilbert of ejectm. 2. 2 Bac. Abr. 160.

Bro. Abr. t. tenant per copie. 10. Litt. §.77.
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that harsh and illiberal rule, which many are too ready to fup

pofe it ; and, on the other, the juſtice of our courts of equity

from being the reſult of mere arbitrary opinion, or an exerciſe of

dictatorial power, which rides over the law of the land, and

corrects, amends, and controlls it by the looſe and fluctuating

dictates of the conſcience of a fingle judge. It is now high

time to proceed to the practice of our courts of equity, thus

explained and thus underſtood .

; THE firſt commencement of a fuit in chancery is by preferring

a bill to the lord chancellor in the ſtile of a petition ; " humbly

"complaining fheweth to your lordſhip your orator A. B. that, &c."

This is in the nature of a declaration at common law, or a libel

and allegation in the ſpiritual courts : fetting forth the circum

ſtances of the cafe at length, as, fome fraud, truft, or hardſhip;

" in tender confideration whereof," (which is the ufual language

of the bill) " and for that your orator is wholly without remedy

" at the common law," relief is therefore prayed at the chan

cellor's hands, and alſo proceſs of fubpoena againſt the defendant,

to compel him to anſwer upon oath to all the matter charged in

the bill. And if it be to quiet the poffeffion of lands, to ſtay

wafte, or to ftop proceedings at law, an injunction is alſo prayed

in the nature of the interdictum of the civil law, commanding,

the defendant to ceaſe.

THIS bill muſt call all neceffary parties, however remotely

concerned in intereft, before the court ; otherwife no decree can

be made to bind them : and muſt be figned by counſel, as a cer

tificate of it's decency and propriety. For it muſt not contain

matter either ſcandalous or impertinent : if it does, the defend

ant may refuſe to anſwer it, till ſuch ſcandal or impertinence is

expunged, which is done upon an order to refer it to one of the

officers of the court, called a maſter in chancery ; of whom there

are in number twelve, including the mafter of the rolls, all of

whom, fo late as the reign of queen Elizabeth, were commonly

doctors

I
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doctors of the civil law'. The maſter is to examine the propriety

of the bill and, if he reports it fcandalous or impertinent, fuch

matter muſt be ftruck out, and the defendant ſhall have his cofts ;

which ought of right to be paid by the counſel who figned the

bill.

t

WHEN the bill is filed in the office of the fix clerks, (who

originally were all in orders; and therefore, when the conftitution

of the court began to alter, a law was made to permit them to

marry) when, I fay, the bill is thus filed, if an injunction be

prayed therein, it may be had at various ſtages of the cauſe, ac

cording to the circumſtances of the cafe. If the bill be to ſtay

execution upon an oppreffive judgment, and the defendant does

not put in his anſwer within the ſtated time allowed by the rules

of the court, an injunction will iffue of courſe : and, whenthe

anſwer comes in, the injunction can only be continued upon a

fufficient ground appearing from the anſwer itſelf. But if an in

junction be wanted to ſtay waſte, or other injuries of an equally

urgent nature, then upon the filing of the bill, and a proper caſe

fupported by affidavits, the court will grant an injunction imme

diately, to continue till the defendant has put in his anſwer, and

till the court ſhall make ſome farther order concerning it : and,

when the anſwer comes in, whether it ſhall then be diffolved

or continued till the hearing of the cauſe, is determined by the

court upon argument, drawn from confidering the anſwer and af

fidavits together.

BUT, upon common bills, as foon as they are filed, proceſs of

Jubpoena is taken out ; which is a writ commanding the defend

ant to appear and anſwer to the bill, on pain of 100 %. But this

is not all for, if the defendant, on ſervice of thefubpoena, does

not appear within the time limited by the rules of the court,

and plead, demur, or anſwer to the bill, he is then faid to be in

contempt ; and the reſpective proceffes of contempt are in fuccef

five order awarded against him . The firſt of which is an at

• Smith's commonw. b. 2. c. 12,
Stat. 14 & 15Hen.VIII. c. 8.

Hhh 2 tachment,
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tachment, which is a writ in the nature of a capias, directed to the

fheriff, and commanding him to attach, or take up, the defend

ant, and bring him into court. If the ſheriff returns that the

defendant non eft inventus, then an attachment with proclamations

iffues ; which, befides the ordinary form of attachment, directs

the ſheriff that he caufe public proclamations to be made,

throughout the county, to fummon the defendant, upon his al

legiance, perfonally to appear and anfwer. If this be alfo re

turned with a non eft inventus, and he ſtill ſtands out in contempt,

a commiffion of rebellion is awarded againſt him, for not obeying

the proclamations according to his allegiance ; and four com

miffioners therein named, or any of them, are ordered to attach

him wherefoever he may be found in Great Britain, as a rebel

and contemner of the king's laws and government, by refufing

to attend his fovereign when thereunto required : fince, as was

before obferved ", matters of equity were originally determined

by the king in perfon, affifted by his council , though that bufi

nefs is now devolved upon his chancellor. If
If upon this com→

miffion of rebellion a non eft inventus is returned, the court then

fends a ferjeant at arms in queft of him ; and, if he eludes the

ſearch of the ferjeant alſo, then a fequeftration iffues to ſeiſe all

his perfonal eftate, and the profits of his real, and to detain

them, ſubject to the order of the court. Sequeftrations were firſt

introduced by fir Nicholas Bacon, lord keeper in the reign of

queen Elizabeth ; before which the court found ſome difficulty

in enforcing it's proceſs and decrees ". After an order for a fe

queftration iffued, the plaintiff's bill is to be taken pro confeſſo,

and a decree to be made accordingly. So that the fequeftration

does not feem to be in the nature of process to bring in the de

fendant, but only intended to enforce the performance of the

decree. Thus much if the defendant abfconds.

In the defendant is taken upon any of this proceſs, he is to

be committed to the fleet, or other prifon, till he puts in his

appearance, or anfwer, or performs whatever elfe this process is

w 1 Vern. 421.
23
" pag. 50.

!
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iffued to enforce, and alfo clears his contempts by paying the

coſts which the plaintiff has incurred thereby. For the fame kind

of proceſs is iſſued out in all forts of contempts during the pro

grefs of the cauſe, if the parties in any point refuſe or neglect to

obey the order of the court.

THE proceſs againſt a body corporate is by diftringas, to dif

trein them by their goods and chattels, rents and profits, till they

fhall obey the fummons or directions of the court. And, if a peet

is a defendant, the lord chancellor fends a letter miſſive to him to

requeſt his appearance, together with a copy of the bill ; and, if

he neglects to appear, then he may be ſerved with a fubpoena ;

and, if he continues ftill in contempt, a fequeftration iſſues out

immediately againſt his lands and goods, without any of the

mefne process of attachments, &c, which are directed only

againſt the perſon, and therefore cannot affect a lord of parlia

ment. The fame proceſs iffues againſt a member of the houſe

of commons, except only that the lord chancellor fends him no

letter miffive.

THE ordinary procefs before-mentioned cannot be ſued out,

till after ſervice of the fubpoena, for then the contempt begins ;

otherwife he is not prefumed to have notice of the bill : and

therefore, by abfconding to avoid the fubpoena, a defendant

might have eluded juftice, till the ftatute 5 Geo. II . c. 25.

which enacts that, where the defendant cannot be found to be

ferved with proceſs of ſubpoena, and abfconds (as is believed) to

avoid being ſerved therewith, a day fhall be appointed him to

appear to the bill of the plaintiff; which is to be inferted in the

London gazette, read in the pariſh church where the defendant

laft lived, and fixed up at the royal exchange : and if the de

fendant doth not appear upon that day, the bill ſhall be taken

pro confello.

BUT if the defendant appears regularly, and takes a copy of

the bill, he is next to demur, plead, or answer..

A. DE
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A DEMURRER in equity is nearly ofthe fame nature as a demur

rer in law ; being an appeal to the judgment of the court,

whether the defendant fhall be bound to anſwer the plaintiff's

bill : as, for want of fufficient matter of equity therein con

tained ; or where the plaintiff, upon his own fhewing, appears

to have no right ; or where the bill ſeeks a diſcovery of a thing

which may cauſe a forfeiture of any kind, or may convict a man

of any criminal mif-behaviour. For any of theſe cauſes a de

fendant may demur to the bill . And if, on demurrer, the de

fendant prevails, the plaintiff's bill ſhall be diſmiſſed : if the de

murrer be over-ruled, the defendant is ordered to anſwer.

A PLEA may be either to the jurifdiction ; fhewing that the

court has no cognizance of the cauſe or to the perfon ; fhewing

ſome diſability in the plaintiff, as by outlawry, excommunication,

and the like or it is in bar ; fhewing fome matter wherefore

the plaintiff can demand no relief, as an act of parliament, a

fine, a releaſe, or a former decree. And the truth of this plea

the defendant is bound to prove, if put upon it by the plaintiff.

But as bills are often of a complicated nature, and contain various

matter, a man may plead as to part, demur as to part, and an

ſwer to the refidue . But no exceptions to formal minutiae in the

pleadings will be here allowed ; for the parties are at liberty, on

the diſcovery of any errors in form, to amend them *.

AN anſwer is the moſt uſual defence that is made to a plain

tiff's bill. It is given in upon oath, or the honour of a peer or

peerefs ; but, where there are amicable defendants, their anſwer

is uſually taken without oath by conſent of the plaintiff. This

method of proceeding is taken from the ecclefiaftical courts, like

the rest of the practice in chancery : for there, in almoſt every

cafe, the plaintiff may demand the oath of his adverſary in fup

* En ceft court de chauncerie, home ne ferra

prejudice par fon my pledying ou pur defaut de

forme, mes folonque le veryte del mator : car il

doit agarder ſolonque confciens, et nemi ex rigore

juris. (Dyverfite des courts. edit. 1534. fol.

296, 297. Bro. Abr. t. juriſdiction. 50.)

ply
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ply of proof. Formerly this was done in thoſe courts with com

purgators, in the manner of our waging of law : but this has

been long difuſed ; and inſtead of it the preſent kind of purgati

tion, by the fingle oath of the party himſelf, was introduced.

This oath was made uſe of in the ſpiritual courts, as well in cri

minal cafes of ecclefiaftical cognizance, as in matters of civil

right and it was then uſually denominated the oath ex officio,

whereof the high commiffion court in particular made a moft

extravagant and illegal ufe ; forming a court of inquifition, in

which all perfons were obliged to anfwer, in cafes of bare fuf

picion, if the commiffioners thought proper to proceed againſt

them ex officio for any fuppofed ecclefiaftical enormities . But when

the high commiffion court was aboliſhed by ſtatute 16 Car. I.

c. 11. this oath ex officio was abolished with it ; and it is alſo

enacted by ſtatute 13 Car. II . ft . 1. c. 12. " that it ſhall not be

" lawful for any biſhop or ecclefiaftical judge to tender to any

perfon the oath ex officio, or any other oath whereby the party

"may be charged or compelled to confefs, accufe, or purge him

" felf of any criminal matter." But this does not extend to oaths

in a civil fuit, and therefore it is ftill the practice both in the

fpiritual courts, and in equity, to demand the perſonal anſwer

of the party himſelf upon oath. Yet if in the bill any queſtion

put, that tends to the diſcovery of any crime, the defendant

may thereupon demur, as was before obferved, and may refufe

be

to anſwer.

06

IF the defendant lives within twenty miles of London , he

muſt be fworn before one of the mafters of the court ; if far

ther off, there may be a dedimus poteftatem or commiffion.to take

his anſwer in the country, where the commiffioners adminifter

him the uſual oath ; and then, the anſwer being fealed up, either

one of the commiffioners carries it up to the court ; or it is fent.

by a meffenger, who fwears he received it from one of the com

miffioners, and that the fame has not been opened or altered

fince he received it . An anſwer must be figned by counſel, and

muft either deny or confefs all the material parts of the bill ;

or



44
8

BO
OK

II
I
.

P
R
I
V
A
T
E

in a

or it may confefs and avoid, that is, juftify or palliate the

facts. If one of theſe is not done, the anſwer may be excepted

to for infufficiency, and the defendant be compelled to put

more ſufficient anſwer. A defendant cannot pray any thing in

this his anfwer, but to be difmiffed the court : if he has any

relief to pray againſt the plaintiff, he muſt do it by an original

bill of his own, which is called a cross bill.

AFTER anſwer put in, the plaintiff, upon payment of coſts,

may amend his bill, either by adding new parties, or new mat

ter, or both, upon the new lights given him by the defendant ;

and the defendant is obliged to anſwer afreſh to ſuch amended

bill. But this muſt be before the plaintiff has replied to the de

fendant's anſwer, whereby the cauſe is at iffue ; for afterwards,

if new matter arifes, which did not exiſt before, he muſt ſet it

forth by a ſupplemental bill. There may be alſo a bill of revivor,

when the fuit is abated by the death of any of the parties ; in

order to ſet the proceedings again in motion, without which they

remain at a ſtand . And there is likewiſe a bill of interpleader ;

where a perſon who owes a debt or rent to one of the parties in

fuit, but, till the determination of it, he knows not to which,

defires that they may interplead, that he may be ſafe in the pay

ment. In this laſt caſe it is uſual to order the money to be paid

into court, for the benefit of ſuch of the parties, to whom upon

hearing the court ſhall decree it to be due. But this depends

upon circumſtances : and the plaintiff muſt alſo annex an affida

vit to his bill, fwearing that he does not collude with either of

the parties.

If the plaintiff finds ſufficient matter confeffed in the defend

ant's anſwer to ground a decree upon, he may proceed to the

hearing of the cauſe upon bill and anfwer only. But in that

cafe he must take the defendant's anſwer to be true in every

point. Otherwiſe the courſe is for the plaintiff to reply gene

rally to the anſwer, averring his bill to be true, certain, and ſuf

ficient, and the defendant's anfwer to be directly the reverſe ;

which
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which he is ready to prove as the court ſhall award : upon which

the defendant rejoins, averring the like on his fide ; which is

joining iffue upon the facts in difpute. To prove which facts is

the next concern.

THIS is done by examination of witneffes, and taking their

depofitions in writing, according to the manner of the civil law.

And for that purpoſe interrogatories are framed, or queſtions in

writing ; which, and which only, are to be propoſed to, and

afked of, the witneffes in the cauſe. Theſe interrogatories muſt

be ſhort and pertinent : not leading ones ; (as " did not you fee

" this, or, did not you hear that ?" ) for if they be fuch, the

depofitions taken thereon will be fuppreffed and not ſuffered to

be read. For the purpoſe of examining witneſſes in or near

London, there is an examiner's office appointed ; but, for evi

dence who live in the country, a commiffion to examine wit

neffes is uſually granted to four commiffioners, two named of

each fide, or any three or two of them, to take the depofitions

there. And if the witneffes refide beyond fea, a commiffion may

be had to examine them there upon their own oaths, and (if fo

reigners) upon the oaths of ſkilful interpreters. And it hath been

held that the depofition of an heathen who believes in the ſu

preme being, taken by commiffion in the moft folemn manner

according to the cuſtom of his own country, may be read in

evidence.

THE commiffioners are fworn to take the examinations truly

and without partiality, and not to divulge them till publiſhed in

the court of chancery ; and their clerks are alſo ſworn to fecrefy.

The witneſſes are compellable by proceſs of fubpoena, as in the

courts of common law, to appear and fubmit to examination.

And when their depofitions are taken, they are tranſmitted to

the court with the fame care that the anſwer of a defendant is

fent.

VOL. III.

Y Omichund v. Barker. 1 Atk . 21 .

Iii IF
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Ir witneffes to a difputable fact are old and infirm, it is very

uſual to file a bill to perpetuate the teftimony of thoſe witneſſes,

although no fuit is depending ; for, it may be, a man's antago

nift only waits for the death of ſome of them to begin his ſuit.

This is most frequent when lands are deviſed by will away from

the heir at law ; and the devifee, in order to perpetuate the teſ

timony of the witneſſes to fuch will, exhibits a bill in chancery

againſt the heir, and fets forth the will verbatim therein, ſug

geſting that the heir is inclined to difpute it's validity : and then,

the defendant having anfwered, they proceed to iffue as in other

cafes, and examine the witneffes to the will ; after which the

cauſe is at an end, without proceeding to any decree, no relief

being prayed by the bill : but the heir is intitled to his cofts,

even though he contefts the will . This is what is uſually meant

by proving a will in chancery.

WHEN all the witneffes are examined, then, and not before,

the depofitions may be publiſhed, by a rule to pafs publication ;

after which they are open for the infpection of all the parties,

and copies may be taken of them. The cauſe is then ripe to be

fet down for hearing, which may be done at the procurement of

the plaintiff, or defendant, before either the lord chancellor or

the maſter of the rolls, according to the diſcretion of the clerk

in court, regulated by the nature and importance of the fuit, and

the arrear of caufes depending before each of them reſpectively.

Concerning the authority of the mafter of the rolls to hear and

determine cauſes, and his general power in the court of chancery,

there were ( not many years fince ) divers queftions and diſputes

very warmly agitated ; to quiet which it was declared by ſtatute

3 Geo. II. c. 30. that all orders and decrees by him made, ex

cept ſuch as by the courſe of the court were appropriated to the

great feal alone, fhould be deemed to be valid , ſubject never

theleſs to be diſcharged or altered by the lord chancellor, and fo

as they ſhall not be inrolled, till the fame are figned by his lord

ship. Either party may be fubpoena'd to hear judgment on the

day
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day fo fixed for the hearing : and then, if the plaintiff does not

attend, his bill is diſmiſſed with cofts ; or, if the defendant makes

default, a decree will be made againſt him, which will be final,

unleſs he pays the plaintiff's cofts of attendance, and fhews good

cauſe to the contrary on a day appointed by the court. A plain

tiff's bill may alſo at any time be difmiffed for want of profecu

tion, which is in the nature of a nonfuit at law, if he ſuffers

three terms to elapfe without moving forward in the cauſe.

WHEN there are croſs cauſes, on a croſs bill filed by the de

fendant against the plaintiff in the original cauſe, they are gene

rally contrived to be brought on together, that the fame hearing

and the fame decree may ferve for both of them . The method

of hearing cauſes in court is ufually this. The parties on both

fides appearing by their counſel, the plaintiff's bill is firſt open

ed, or briefly abridged, and the defendant's anfwer alfo, by the

junior counſel on each fide : after which the plaintiff's leading

counſel ſtates the caſe and the matters in iffue, and the points of

equity arifing therefrom : and then fuch depofitions as are called

for by the plaintiff are read by one of the fix clerks, and the

plaintiff may alſo read fuch part of the defendant's anſwer, as he

thinks material or convenient : and after this the reſt of the

counſel for the plaintiff make their obfervations and arguments.

Then the defendant's counfel go through the fame proceſs for

him, except that they may not read any part of his anſwer ;

and the counſel for the plaintiff are heard in reply. When

all are heard, the court pronounces the decree, adjuſting every

point in debate according to equity and good confcience ; which

decree being uſually very long, the minutes of it are taken

down, and read openly in court by the regiſtrar. The matter

of coſts to be given to either party, is not here held to be a point

of right, but merely difcretionary (by the ftatute 17 Ric. II.

c. 6.) according to the circumſtances of the cafe, as they appear

of it he fhews a reliance on the truth of the

defendant's teftimony, and makes the whole

of his anſwer evidence.

Iii 2

z On a trial at law if the plaintiff reads

any part of the defendant's anſwer, he muſt

read the whole of it ; for by reading any

more
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more or less favourable to the party vanquished. And yet the fta

tute 15 Hen. VI. c . 4. feems expreffly to direct, that as well da

mages as coſts ſhall be given to the defendant, if wrongfully vex

ed in this court.

THE chancellor's decree is either interlocutory or final. It

very feldom happens that the firft decree can be final, or con

clude the cauſe ; for, if any matter of fact is ſtrongly con

troverted, this court is fo fenfible of the deficiency of trial by

written depofitions, that it will not bind the parties thereby,

but ufually directs the matter to be tried by jury; eſpecially fuch

important facts as the validity of a will, or whether A is the

heir at law to B, or the exiſtence of a modus decimandi or real

and immemorial compofition for tithes. But, as no jury can be

fummoned to attend this court, the fact is uſually directed to be

tried at the bar of the court of king's bench or at the affifes,

upon a feigned iffue. For, (in order to bring it there, and have

the point in diſpute, and that only, put in iffue) an action is

feigned to be brought, wherein the pretended plaintiff declares,

that he laid a wager of 57. with the defendant, that A was heir

at law to B ; and then avers that he is fo ; and brings his action

for the 51. The defendant allows the wager, but avers that A

is not the heir to B ; and thereupon that iffue is joined, which

is directed out of chancery to be tried : and thus the verdict of

the jurors at law determines the fact in the court of equity.

Thefe feigned iffues feem borrowed from thefponfio judicialis of

the Romans : and are alſo frequently uſed in the courts of law,

by confent of the parties, to determine ſome diſputed right with

out the formality of pleading, and thereby to fave much time and

expenſe in the decifion of a cauſe .

So likewife, if a queftion of mere law arifes in the courſe of

a cauſe, as whether by the words of a will an eſtate for life or

61

a Nota eft fponfio judicialis : " Spondefne

quingentos, fi meus fit ? fpondeo, fi tuusfit.

"Et tu quoque Spondefne quingentos , ni tuusfit?

"Spondeo, ni meus fit." Vide Heinecc. Anti

quitat. l. 3. t . 16. § . 3. & Sigon. de judiciis

1.21. p. 466. citat . ibid.

in
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in tail is created, or whether a future intereſt deviſed by a teſta

tor ſhall operate as a remainder or an executory devife, it is the

practice of this court to refer it to the opinion of the judges of

the court of king's bench, upon a caſe ſtated for that purpoſe ,;

wherein all the material facts are admitted, and the point of law

is fubmitted to their decifion : who thereupon hear it folemnly

argued by counſel on both fides, and certify their opinion to the

chancellor. And upon fuch certificate the decree is ufually

founded.

ANOTHER thing alfo retards the completion of decrees.

Frequently long accounts are to be fettled, incumbrances and

debts to be enquired into, and a hundred little facts to be cleared

up, before a decree can do full and fufficient juftice . Theſe

matters are always by the decree on the first hearing referred to a

maſter in chancery to examine ; which examinations frequently

laft for years and then he is to report the fact, as it appears

to him, to the court. This report may be excepted to, dif

proved, and over-ruled ; or otherwife is confirmed, and made

abfolute, by order of the court.

WHEN all iffues are tried and fettled, and all references to

the maſter ended, the cauſe is again brought to hearing upon

the matters of equity reſerved ; and a final decree is made : the

performance of which is inforced (if neceffary) by commitment

of the perſon or fequeftration of the party's eftate. And if by

this decree either party thinks himſelf aggrieved, he may pe

tition the chancellor for a rehearing ; whether it was heard be

fore his lordſhip, or any of the judges, fitting for him, or before

the maſter of the rolls. For whoever may have heard the cauſe,

it is the chancellor's decree, and muſt be figned by him before it

is enrolled ; which is done of courſe unleſs a rehearing be de

fired. Every petition for a rehearing muſt be figned by two coun

fel of character, ufually fuch as have been concerned in the

caufe, certifying that they apprehend the caufe is proper to be

b Stat. 3 Geo. II . c. 30. See pag. 450.

reheard.
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reheard. And upon the rehearing all the evidence taken in the

cauſe, whether read before or not, is now admitted to be read :

becauſe it is the decree of the chancellor himſelf, who only now

fits to hear reaſons why it ſhould not be enrolled and perfected ;

at which time all omiffions of either evidence or argument may

be fupplied . But, after the decree is once figned and enrolled,

it cannot be reheard or rectified, but by bill of review, or by

appeal to the houſe of lords.

A BILL of review may be had upon apparent error in judg

ment, appearing on the face of the decree ; or, by ſpecial leave

of the court, upon oath made of the diſcovery of new matter or

evidence, which could not poffibly be had or uſed at the time

when the decree paffed. But no new evidence or matter then in

the knowlege of the parties, and which might have been uſed

before, fhall be a fufficient ground for a bill of review.

d

AN appeal to parliament, that is, to the houſe of lords, is

the dernier refort of the fubject who thinks himſelf aggrieved

by any interlocutory order or final determination in this court :

and it is effected by petition to the houſe of peers, and not by

writ of error, as upon judgments at common law. This jurif

diction is ſaid to have begun in 18 Jac. I. and certainly the firſt

petition, which appears in the records of parliament, was pre

ferred in that year ; and the firſt that was heard and determined

(though the name of appeal was then a novelty) was preſented in

a few months after : both levelled againſt the lord keeper Ba

con for corruption , and other miſbehaviour. It was afterwards

warmly controverted by the houſe of commons in the reign of

Charles the fecond . But this difpute is now at reft it being

obvious to the reafon of all mankind, that, when the courts of

equity became principal tribunals for deciding cauſes of property,

a reviſion of their decrees (by way of appeal) became equally ne

:

c Gilb. Rep. 151 , 152.

Com. journ . 13 Mar. 1704.

Lord's journ. 23 Mar. 1620.

Ibid. 3, 11 , 12 Dec. 1621 .

Com. journ. 19 Nov. 1675, &c.

Show. Parl. C. 81.

ceffary,
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ceffary, as a writ of error from the judgment of a court of law.

And, upon the fame principle, from decrees of the chancellor

relating to the commiffioners for the diffolution of chauntries,

&c, under the ſtatute 37 Hen.VIII . c. 4. ( as well as for charit

able uſes under ftatute 43 Eliz. c. 4.) anEliz. c. 4.) an appeal to the king in

parliament was always unquestionably allowed ' . But no new

evidence is admitted in the houſe of lords upon any account, for

this is a diſtinct juriſdiction : which differs it very confiderably

from thoſe inſtances, wherein the fame jurifdiction revifes and

corrects it's own acts, as in rehearings and bills of review. For

it is a practice unknown to our law, (though conſtantly followed

in the ſpiritual courts) when a fuperior court is reviewing the

ſentence of an inferior, to examine the juſtice of the former de

cree by evidence that was never produced below. This is the

general method of proceeding in the courts of equity.

Gilb. Rep. 155, 156.
i Duke's char. ufes . 62.

THE END OF THE THIRD BOOK.





APPENDIX.

N°. I.

Proceedings on a Writ of RIGHT Patent.

§. 1. Writ of RIGHT patent in the COURT BARON.

B

CDRG the ſecond bythe grace of God of Great Britain,

France, and Ireland king, defender of the faith, and ſo forth,

to Willoughby earl of Abingdon, greeting. We command you

that without delay you hold full right to William Kent efquire, of

one meffuage and twenty acres of land with the appurtenances in

Dorcheſter, which he claims to hold of you by the free fervice of one

penny yearly in lieu of all fervices, of which Richard Allen deforces

him. And unleſs you fo do, let the ſheriff of Oxfordſhire do it, that

we no longer hear complaint thereof for defect of right. Witneſs our

ſelf at Weſtminſter, the twentieth day of Auguft, in the thirtieth

of our reign.

year

Pledges of
Profecution, { Richard Roe.

Doe.

2. Writ of TOLT, to remove it into the COUNTY COURT.

Charles Morton, efquire, fheriff of Oxfordſhire, to John Long

bailiff errant of our lord the king and of myſelf, greeting. Becauſe

by the complaint of William Kent efquire, perfonally prefent at my

county-court, to wit, on Monday the fixth day of September in the

thirtieth year of the reign of our lord GEORGE the fecond by the

grace ofGod of Great Britain, France, and Ireland king, defender of

the faith, and fo forth, at Oxford in the fhirehouſe there holden, I

am informed, that although he himſelf the writ of our faid lord the

king ofright patent directed to Willoughby earl of Abingdon, for this

VOL. III.
that
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No. I. that he ſhould hold full right to the faid William Kent of one mef

fuage and twenty acres of land with the appurtenances in Dorcheſter

within myfaid county, of which Richard Allen deforces him, hath been

brought to the faid Willoughby earl of Abingdon ; yet, for that the

faid Willoughby earl of Abingdon favoureth the faid Richard Allen

in this part, and hath hitherto delayed to do full right according to

the exigence of the faid writ, I command you on the part of our faid

lord the king, firmly enjoining, that in your proper perfon you go to

the court baron of the faid Willoughby earl of Abingdon at Dor

chefter aforefaid, and take away the plaint, which there is between the

faid William Kent and Richard Allen by the faid writ, into my county

court to be next holden, and fummon by good fummoners the faid

Richard Allen, that he be at my county court on Monday the fourth

day of October next coming at Oxford in the ſhirehouſe there to be

holden, to anſwer to the faid William Kent thereof. And have you

there then the faid plaint, the fummoners, and this precept. Given

in my county court at Oxford in the fhirehouſe, the fixth day of Sep

tember, in the year aforefaid.

8.3. Writ of PONE, to remove it into the Court ofCOMMON PLEAS.

GEORGE. the fecond, by the grace of God of Great Britain,

France, and Ireland king, defender of the faith, and fo forth, to the

fheriff of Oxfordſhire, greeting. Put, at the request of William Kent,

before our juftices at Weſtminſter on the morrow of All-Souls, the

plaint which is in your county court by our writ of right, between

the faid William Kent demandant, and Richard Allen tenant, of one

meffuage and twenty acres of land with the appurtenances in Dorchef

ter ; and ſummon by good fummoners the faid Richard Allen, that he

be then there, to anſwer to the faid William Kent thereof. And have

you there the fummoners and this writ. Witneſs ourſelf at Weſtmin

fter, the tenth day of September, in the thirtieth year of our reign.

§. 4. Writ ofRIGHT, quia Dominus remifit Curiam.

GCDRGE the fecond, by the grace of God of Great Britain,

France, and Ireland king, defender of the faith, and fo forth, to the

fheriff of Oxfordshire, greeting. Command Richard Allen, that he

juſtly and without delay render unto William Kent one meffuage and

twenty acres of land with the appurtenances in Dorchefter, which he

claims to be his right and inheritance, and whereupon he complains

that the aforefaid Richard unjuſtly deforces him. And unless he ſhall

fo
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fo do, and ifthe faid William fhall give you fecurity of profecuting his N. I.

claim, then fummon by good fummoners the faid Richard, that he ap

pear before our juftices at Weſtminſter on the morrow of All Souls,

to fhew wherefore he hath not done it. And have you there the fum

moners and this writ. itnefs ourſelf at Weſtminſter, the twentieth

day of Auguft, in the thirtieth year of our reign. Becaufe Willoughby

earl of Abingdon, the chief lord of that fee, hath thereupon remiſed

unto us his court.

Pledges of John Doe.

profecution, Richard Roe.

SSummoners of the within s John Den.

named Richard, Richard Fen.

Sheriff's Retura.

§. 5. The Record, with award of Battel.

Pleas at Weſtminſter before fir John Willes knight, and his brethren,

juſtices of the bench of the lord the king at Weſtminſter, of the

term of faint Michael in the thirtieth year of the reign of the lord

GEORGE the fecond, by the grace of God of Great Britain, France

and Ireland, king, defender of the faith, &c.

curiam

Oxon. ¿ William Kent, efquire, by James Parker his attorney, de- Writ,

to wit.mands againſt Richard Allen, gentleman, one meffuage

and twenty acres of land, with the appurtenances, in Dorcheſter, as

his right and inheritance, by writ of the lord the king of right, be- Dominus remifre

Laufe Willoughby earl of Abingdon the chief lord of that fee hath

now thereupon remifed to the lord the king his court. And where- Count.

upon he faith, that he himſelf was feiſed of the tenements aforesaid,

with the appurtenances, in his demefne as of fee and right, in the

time of peace, in the time of the lord GEORGE the firft late king of

Great Britain, by taking the eſplees thereof to the value * [of ten Efplecs.

fhillings, and more, in rents, corn, and grafs. ] And that fuch is his

right he offers [ fuit and good proof. ] and the faid Richard Allen, Defence ,

by Peter Jones his attorney, comes and defends the right of the ſaid

William Kent, and his feifin, when [and where it fhall behove him,]

and all that concerns it, ] and whatſoever [ he ought to defend, ]

and chiefly the tenements aforefaid with the appurtenances, as of fee

and right, [namely, one meffuage and twenty acres of land, with the

appurtenances, in Dorcheſter. ] And this he is ready to defend by theWager ofBattel.

body of his free man, George Rumbold by name, who is prefent here

in court ready to defend the fame by his body, or in what manner

* N.B. The claufes between hooks, in this and the fubfequent numbers of the appen

dix, are usually no otherwife expreffed in the records than by an e.

foever
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N°. I. foever the court of the lord the king fhall confider that he ought to

defend. And if any mifchance fhould befal the faid George (which

God defend) he is ready to defend the fame by another man, who

[is bounden and able to defend it. ] And the ſaid William Kent ſaith ,

that the faid Richard Allen unjustly defends the right of him the faid

William, and his feifin, &c, and all, &c, and whatſoever, &c, and

chiefly of the tenements aforefaid with the appurtenances, as of fee

and right, &c; becauſe he faith, that he himſelf was feifed of the

tenements aforefaid , with the appurtenances, in his demefne as of fee

and right, in the time of peace, in the time of the faid lord GEORGE

the firſt late king of Great Britain, by taking the eſplees thereof to

the value, &c. And that fuch is his right, he is prepared to prove

by the body of his freeman, Henry Broughton by name, who is

preſent here in court ready to prove the fame by his body, or in what

manner foeverthe court of the lord the king ſhall confider that he ought

to prove ; and if any miſchance ſhould befal the faid Henry (which God

defend) he is ready to prove the fame by another man, who, &c.

And hereupon it is demanded of the faid George and Henry, whether

they are ready to make battel, as they before have waged it : who ſay

that they are. And the fame George Rumbold giveth gage of de

fending, and the faid Henry Broughton giveth gage of proving;

and, fuch engagement being given as the manner is, it is demanded

of the faid William Kent and Richard Allen, if they can ſay any

thing wherefore battel ought not to be awarded in this cafe ; who fay

that they cannot. Therefore it is conſidered, that battel be made

thereon, &c. And the faid George Rumbold findeth pledges of battel,

to wit, Paul Jenkins and Charles Carter ; and the ſaid Henry Broughton

findeth alfo pledges of battel, to wit, Reginald Read and Simon Tay

ler. And thereupon day is here given as well to the faid William Kent

as to the faid Richard Allen, to wit, on the morrow of faint Martin

next coming, by the affent as well of the faid William Kent as of the

faid Richard Allen. And it is commanded that each of them then

have here his champion, fufficiently furniſhed with competent armour

as becomes him, and ready to make the battel aforefaid : and that the

bodies of them in the mean time be fafely kept, on peril that ſhall fall

Champions ap- thereon. At which day here come as well the faid William Kent

as the faid Richard Allen by their attorneys aforefaid, and the ſaid

George Rumbold and Henry Broughton in their proper perſons like

wife come, fufficiently furniſhed with competent armour as becomes

them , ready to make the battel aforefaid, as they had before waged it.

And hereupon day is further given by the court here, as well to the

to Terbill Field, faid William Kent as to the faid Richard Allen, at Tothill near the city

pear.

Adjournment

of Weſtminſter in the county of Middleſex, to wit, on the morrow of

the purification ofthe bleffed virgin Mary next coming, bythe affent as

well

Replication.

Joinder of

Battel.

Gages given.

Award of

Battel.

Pledges.

Continuance:

"
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well ofthe faid William as ofthe aforefaid Richard. And it is command

ed, that each of them have then there his champion , armed in the form

aforefaid, ready to make the battel aforefaid, and that their bodies in

the mean time, &c. At which day here, to wit, at Tothill aforesaid,

comes the faid Richard Allen by his attorney aforefaid, and the ſaid

George Rumbold and Henry Broughton in their proper perfons like

wife come, fufficiently furniſhed with competent armour as becomes

them, ready to make the battel aforefaid, as they before had waged

it. And the faid William Kent being folemnly called doth not come, Plaintiff

nor hath proſecuted his writ aforefaid. Therefore it is conûdered, that nonfuit,

the fame William and his pledges of profecuting, to wit, John Doe

and Richard Roe, be in mercy for his falfe complaint, and that the

fame Richard go thereof without a day, &c, and alſo that the faid Final Judgment,

Richard do hold the tenements aforefaid with the appurtenances, to dant.

him and his heirs, quit of the faid William and his heirs, for ever, &c.

forthe Defen

No. I.

§. 6. Trial by the grand Affife.

F

And the faid Richard Allen, by Peter Jones his attorney, Defence;

comes and defends the right of the faid William Kent, and his feifin,

when, &c. and all, &c, and whatſoever, &c, and chiefly of the te

nements aforefaid with the appurtenances, as of fee and right, &c,

and puts himself upon the grand affife of the lord the king, and

prays recognition to be made, whether he himſelf hath greater right Mife .

to hold the tenements aforefaid with the appurtenances to him and

his heirs as tenants thereof as he now holdeth them, or the faid Wil

liam to have the faid tenements with the appurtenances as he above

demandeth them. And he tenders here in court fix fhillings and eight- Tender of the

pence to the ufe of the lord the now king, &c, for that, to wit, it demi-mark.

may be inquired of the time [of the feifin alleged by the demandant. ]

And he therefore prays, that it may be inquired by the affife, whe

ther the faid William Kent was feiſed of the tenements aforefaid with

the appurtenances in his demefne as of fee in the time of the faid

lord the king GEORGE the firſt, as the faid William in his demand

before hath alleged . Therefore it is commanded the ſheriff, that he Summons ofthe

fummon by good fummoners four lawful knights of his county, girt knights.

with fwords, that they be here on the octaves of faint Hilary next

coming, to make election of the affife aforefaid. The fame day is

given as well to the faid William Kent as to the ſaid Richard Allen,

here, &c. At which day here come as well the faid William Kent

as the faid Richard Allen ; and the fheriff, to wit, fir Adam Alftone

knight now returns, that he had caufed to be fummoned Charles Return

Stephens, Randal Wheler, Toby Cox, and Thomas Munday, four

lawful
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Jury.

lawful knights of his county, girt with fwords, by John Doe and

Richard Roe his bailiffs, to be here at the faid octaves of faint Hilary,

to do as the ſaid writ thereof commands and requires ; and that the

faid fummoners, and each of them, are mainprized by John Day and

James Fletcher. Whereupon the faid Charles Stephens, Randal Whe

ler, Toby Cox, and Thomas Munday, four lawful knights of the

Election ofthe county aforefaid, girt with fwords, being called, in their proper per

fons come, and, being fworn, upon their oath in the prefence of

the parties aforefaid choſe of themſelves and others twenty four, to

wit, Charles Stephens, Randal Wheler, Toby Cox, Thomas Munday,

Oliver Greenway, John Boys, Charles Price, knights, Daniel Prince,

William Day, Roger Lucas, Patrick Fleming, James Harris, John

Richardfon, Alexander Moore, Peter Payne, Robert Quin, Archi

bald Stuart, Bartholomew Norton, and Henry Davis, efquires, John

Porter, Chriſtopher Ball, Benjamin Robinſon, Lewis Long, William

Kirby, gentlemen, good and lawful men of the county aforefaid, who

neither are of kin to the faid William Kent nor to the faid Richard

Venire facias, Allen, to make recognition of the grand affife aforefaid. Therefore

it is commanded the ſheriff, that he cauſe them to come here from the

day of eafter in fifteen days, to make the recognition aforefaid. The

fame day is there given to the parties aforefaid. At which day here

come as well the faid William Kent as the faid Richard Allen, by

their attorneys aforefaid, and the recognitors of the affife whereof

mention is above made being called come, and certain of them, to

wit, Charles Stephens, Randal Wheler, Toby Cox, Thomas Munday,

Charles Price, knights, Daniel Prince, Roger Lucas, William Day,

James Harris, Peter Payne, Robert Quin, Henry Davis, John Porter,

Chriſtopher Ball, Lewis Long, and William Kirby, being elected,

Verdict for the tried, and fworn , upon their oath ſay, that the faid William Kent hath

more right to have the tenements aforefaid with the appurtenances to

him and his heirs, as he demandeth the fame, than the faid Richard

Allen to hold the fame as he now holdeth them, according as the

faid William Kent by his writ aforefaid hath ſuppoſed . Therefore it

is confidered, that the faid William Kent do recover his feifin againſt

the faid Richard Allen of the tenements aforefaid with the appurte

nances, to him and his heirs, quit of the faid Richard Allen and his

heirs, for ever : and the faid Richard Allen in mercy, &c.

Plaintiff

N°. I.

Juryfworn.

Judgment.

No. II.

:
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N°. II.

Proceedings on an Action of Trespass in EJECTMENT,

by Original, in the King's Bench.

Pledges of John Doe,

profecution, Richard Roe.

No. II.

§. 1. The Original Writ.

6CDRC the fecond by the grace of God of Great Britain, Si fecerit te facm

France, and Ireland king, defender of the faith, and fo forth ; rum.

to the ſheriff of Berkshire, greeting. If Richard Smith fhall give you

fecurity of profecuting his claim, then put by gage and fafe pledges

William Stiles, late of Newbury, gentleman, fo that he be before us

on the morrow of All - Souls, wherefoever we fhall then be in England,

to fhew wherefore with force and arms he entered into one meffuage,

with the appurtenances, in Sutton, which John Rogers, efquire, hath

demifed to the aforefaid Richard, for a term which is not yet expired,

and ejected him from his faid farm, and other enormities to him did,

to the great damage of the faid Richard, and againſt our peace. And

have you there the names of the pledges, and this writ. Witneſs

ourſelf at Weſtminſter, the twelfth day of October, in the twenty ninth

year of our reign.

The within namedWil

liam Stiles is attached John Den.

by pledges,

Richard Fen.

اتس

Sheriff's Return.

§. 2. Copy ofthe Declaration against the cafual Ejector ; who gives Notice

thereupon to the Tenant in Poffeffion.

Michaelmas, the 29th of king George the fecond .

}Berks, William Stiles, late of Newbury in the faid county, gentle- Declaration,

to wit. S man, was attached to anſwer to Richard Smith, of a plea,

wherefore with force and arms he entered into one meffuage, with the

appurtenances, in Sutton in the county aforefaid, which John Rogers

efquire demiſed to the faid Richard Smith for a term which is not yet

expired, and ejected him from his faid farm, and other wrongs to him

did, to the great damage of the faid Richard, and againſt the peace

of
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No. II. of the lord the king, &c. And whereupon the faid Richard by Ro

bert Martin his attorney complains, that whereas the faid John Rogers

on the first day of October in the twenty ninth year of the reign of

the lord the king that now is, at Sutton aforefaid, had demiſed to the

fame Richard the tenement aforefaid, with the appurtenances, to have

and to hold the faid tenement, with the appurtenances, to the faid

Richard and his affigns, from the feaft of faint Michael the archangel

then laſt paſt, to the end and term of five years from thence next

following and fully to be complete and ended, by virtue of which de

mife the faid Richard entered into the ſaid tenement, with the appur

tenances, and was thereof poffeffed ; and, the faid Richard being fo

poffeffed thereof, the faid William afterwards, that is to fay, on the

faid first day of October in the faid twenty ninth year, with force and

arms, that is to ſay, with fwords, ftaves, and knives, entered into the

faid tenement, with the appurtenances, which the ſaid John Rogers

demiſed to the faid Richard in form aforefaid for the term aforefaid

which is not yet expired, and ejected the faid Richard out of his faid

farm, and other wrongs to him did, to the great damage of the faid

Richard, and againſt the peace of the faid lord the king ; whereby

the faid Richard faith, that he is injured and damaged to the value of

twenty pounds. And thereupon he brings fuit, &c.

Notice.

Martin, for the plaintiff.

Peters, for the defendant . }

Pledges of John Doe.

proſecution, 1 Richard Roe.

Mr George Saunders,

I am informed that you are in poffeffion of, or claim title to, the

premiſes mentioned in this declaration of ejectment, or to fome part

thereof; and I, being ſued in this action as a cafual ejector, and hav

ing no claim or title to the fame, do adviſe you to appear next Hilary

term in his majeſty's court of king's bench at Westminster, by fome

attorney of that court, and then and there, by a rule to be made of

the fame court, to cauſe yourſelf to be made defendant in my ſtead ;

otherwiſe I ſhall ſuffer judgment to be entered againſt me, and you

will be turned out of poffeffion.

Your loving friend,

5January, 1756.

William Stiles.

§. 3. The
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Martin, for the plaintiff.

Newman, for the defendant.

§. 3. The Rule ofCourt.

Hilary Term, in the twenty ninth Year ofKing GEORGE thefecond.

}

with

the of

Berks, It is ordered by the court, by the affent of both parties, and Smith againſt

to wit. their attorneys, that George Saunders, gentleman, may be Stiles ; for one

made defendant, in the place of the now defendant William Stiles, and the appurtenan

fhall immediately appear to the plaintiff's action, and fhall receive a de- ces in Sutton, on

claration in a plea of trefpafs and ejectment of the tenements in queſtion, John Rogers.

and ſhall immediately plead thereto, not guilty : and, upon the trial of

the iffue, fhall confefs leafe, entry, and oufter, and infift upon his title

only. And if, upon trial of the iffue, the faid George do not confeſs

leafe, entry, and oufter, and by reaſon thereof the plaintiffcannot profe

cute his writ, then the taxation of cofts upon fuch nonprof. fhall ceaſe,

and the faid George fhall pay fuch cofts to the plaintiff, as by the court

of our lord the king here fhall be taxed and adjudged for fuch his default

in nonperformance of this rule ; and judgment fhall be entered againſt

the faid William Stiles, now the cafual ejector, by default. And it is

further ordered, that, if upon the trial ofthe faid iffue a verdict ſhall be

given for the defendant, or if the plaintiff ſhall not profecute his writ,

upon any other caufe, than for the not confeffing leafe, entry, and

oufter as aforesaid, then the leffor of the plaintiff fhall pay coſts, if the

plaintiffhimſelf doth not pay them.

By the Court.

§. 4. The Record.

Pleas before the lord the king at Weſtminſter, of the term of faint Hi

lary, in the twenty ninth year of the reign of the lord GEORGE the

fecond by the grace of God of Great Britain, France, and Ireland

king, defender of the faith, &c.

No. II.

Ly

Berks, George Saunders, late of Sutton in the county aforefaid, gen

to wit. Stleman, was attached to anſwer Richard Smith, of a plea,

wherefore with force and arms he entered into one meffuage, with the ap

purtenances, in Sutton, which John Rogers, efquire, hath demifed to the

faid Richard for a term which is not yet expired, and ejected him from

his faid farm, and other wrongs to him did, to the great damage of the

VOL. III. faid
**
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count.

faid Richard, and against the peace of the lord the king that now is .

Declaration, or And whereupon the faid Richard, by Robert Martin his attorney com

plains, that whereas the faid John Rogers on the first day of October in

the twenty ninth year of the reign of the lord the king that now is , at

Sutton aforefaid, had demifed to the fame Richard the tenement afore

faid, with the appurtenances, to have and to hold the faid tenement,

with the appurtenances, to the faid Richard and his affigns, from

the feaft of faint Michael the archangel then laſt paſt, to the end and

term of five years from thence next following and fully to be complete

and ended ; by virtue of which demife the faid Richard entered into the

faid tenement, with the appurtenances, and was thereof poffeffed : and,

the faid Richard being fo poffeffed thereof, the faid George afterwards,

that is to fay, on the first day of October in the faid twenty ninth year,

with force and arms, that is to fay, with fwords, ftaves, and knives,

entered into the faid tenement, with the appurtenances, which the faid

John Rogers demiſed to the faid Richard in form aforefaid for the term

aforefaid which is not yet expired, and ejected the faid Richard out of his

faid farm, and other wrongs to him did, to the great damage of the

faid Richard, and againſt the peace of the faid lord the king ; whereby

the faid Richard faith that he is injured and endamaged to the value of

twenty pounds and thereupon he brings fuit, [ and good proof. ] And

the aforefaid George Saunders, by Charles Newman his attorney, comes

and defends the force and injury, when [ and where it fhall behovehim ; ]

Plea, not guilty, and faith that he is in no wife guilty of the trefpafs and ejectment afore

faid, as the faid Richard above complains againſt him ; and thereof he

puts himſelfupon the country : and the faid Richard doth likewife the

Venire awarded. fame : Therefore let a jury come thereupon before the lord the king, on

the octave ofthe purification ofthe bleffed virginMary, wherefoever he

fhall then be in England ; who neither [ are of kin to the faid Richard,

nor to the faid George ; ] to recognize [whether the faid George be

guilty ofthe trefpafs and ejectment aforefaid : ] becaufe as well [ the faid

George, as the faid Richard, between whom the difference is, have put

themſelves on the faid jury. ] The fame day is there given to the parties.

aforefaid. Afterwards the proceſs therein, being continued between the

faid parties of the plea aforefaid by the jury, is put between them in re

fpite, before the lord the king, untill the day of Eaſter in fifteen days,

wherefoever the faid lord the king fhall then be in England ; unleſs the

juſtices of the lord the king affigned to take affifes in the county afore

faid, fhall have come before that time, to wit, on Monday the eighth of

March, at Reading in the faid county, by the form of the ſtatute [ in

that cafe provided, ] by reafon of the default of the jurors, [fummoned

to appear as aforefaid. ] At which day before the lord the king, at

Weftminster, come the parties aforefaid by their attorneys aforefaid ; and

the aforefaid juftices of affife, before whom [the jury aforefaid came, ]

Iffie,

fent

N'. II.

Defence.

Refpite, for de

fault ofjurors.

Nifiprius.
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N°. II.
fent here their record before them had in theſe words, to wit : After

wards, at the day and place within contained, before Heneage Legge, Poftea.

efquire, one ofthe barons of the exchequer of the lord the king, and fir

John Eardley Wilmot, knight, one of the juftices of the faid lord the

king, affigned to hold pleas before the king himſelf, juftices ofthe faid

lord the king, affigned to take affifes in the county of Berks by the form

of the ſtatute [in that cafe provided, ] come as well the within named

Richard Smith, as the within written George Saunders, by their attor

neys within contained ; and the jurors of the jury whereof mention is

within made being called, certain of them, to wit, Charles Holloway,

John Hooke, Peter Graham, Henry Cox, William Brown, and Francis

Oakley, come, and are fworn upon that jury : and becauſe the reſt of

the jurors of the fame jury did not appear, therefore others of the by- Tales de circum

ftanders being chofen by the fheriff, at the requeſt of the ſaid Richard fantibus.

Smith, and by the command ofthe juſtices aforefaid , are appointed a

new, whofe names are affixed to the panel within written, according to

the form ofthe ftatute in ſuch caſe made and provided ; which faidjurors

fo appointed a-new, to wit, Roger Bacon, Thomas Small, Charles Pye,

Edward Hawkins, Samuel Roberts, and Daniel Parker, being likewife

called, come ; and, together with the other jurors aforefaid before im

panelled and fworn, being elected, tried, and fworn, to ſpeak the truth

ofthe matter within contained, upon their oath fay, that the aforefaid verdict , for the

George Saunders is guilty of the trefpafs and ejectment within-written, plaintiff.

in manner and form as the aforefaid Richard Smith within complains

againſt him ; and affefs the damages of the faid Richard Smith, on oc

cafion of that trefpafs and ejectment, befides his cofts and charges whichhe

hath been put unto about his fuit in that behalf, to twelve pence : and, for

thoſe coſts and charges, to forty fhillings. Whereupon the faid Richard

Smith, by his attorney aforefaid, prayeth judgment againſt the ſaid

George Saunders, in and upon the verdict aforefaid by the jurors afore

faid given in the form aforefaid : and the faid George Saunders, by his Motion in arreft

attorney aforefaid, faith that the court here ought not to proceed to give ofjudgment.

judgment upon thefaid verdict, and prayeth that judgment against him

the faid George Saunders, in and upon the verdict aforefaid by the jurors

aforefaid given in the form aforefaid, may be ſtayed , by reaſon that

the faid verdict is infufficient and erroneous, and that the fame verdict

may be quafhed, and that the iffue aforefaid may be tried a new by other

jurors to be afresh impanelled. And, becauſe the court of the lord the Continuance ,

king here is not yet adviſed of giving their judgment of and upon the

premiſes, therefore day thereof is given as well to the faid Richard Smith

as the faid George Saunders, before the lord the king, until the mor

row of the Afcenfion of our lord, wherefoever the faid lord the king

fhall then be in England, to hear their judgment of and upon the pre

mifes, for that the court ofthe lord the king is not yet adviſed thereof.

2 At
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No. II.

court,

plaintiff.

At which day before the lord the king, at Weftminſter, come the parties.

aforefaid by their attorneys aforefaid : upon which, the record and mat

ters aforefaid having been feen, and by the court of the lord the king

now here fully underſtood, and all and fingular the premiſes having been

examined, and mature deliberation being had thereupon, for that it

Opinion of the feems to the court of the lord the king now here that the verdict afore

faid is in no wife infufficient or erroneous, and that the fame ought not

to be quaſhed, and that no new trial ought to be had of the iſſue afore

Judgment, for the faid, Therefore it is confidered, that the ſaid Richard do recover againſt

the faid George his term yet to come, of and in the faid tenements, with

the appurtenances, and the faid damages affeffed by the faidjury inform

aforefaid, and alſo twenty ſeven pounds fix fhillings and eight pence for

his cofts and charges aforefaid, by the court of the lord the king here

awarded to the faid Richard, with his affent, by way ofincreaſe ; which

faid damages in the whole amount to twenty nine pounds, ſeven ſhill

Capiaturpro fine, ings, and eight pence. And let the faid George be taken, [until he

Writ of poffef- maketh fine to the lord the king. ] And hereupon the faid Richard by

his attorney aforefaid prayeth a writ of the lord the king, to be directed

to the ſheriff ofthe county aforefaid, to cauſe him to have poffeffion of

his term aforefaid yet to come, of and in the tenements aforefaid, with

the appurtenances and it is granted unto him, returnable before the

lord the king on the morrow of the holy Trinity, wherefoever he ſhall

then be in England. At which day before the lord the king, at Weft..

minſter, cometh the faid Richard by his attorney aforefaid ; and the

fheriff, that is to fay, fir Thomas Reeve, knight, now fendeth, that he

by virtue ofthe writ aforefaid to him directed, on the ninth day ofJune

laft paft, did cauſe the faid Richard to have his poffeffion of his term

aforefaid yet to come, of and in the tenements aforeſaid, with the ap

purtenances, as he was commanded.

fion,

Cofts.

and return,

No. III.



APPENDIX. xiii

t

Nº. III.

Proceedings on an Action ofDEBT, in the Court of common

Pleas; removed into the King's Bench by Writ ofERROR .

§. 1. Original.

GEORGE the fecond by the grace of God of Great Britain, Praecipe

France, and Ireland king, defender of the faith, and fo forth ; to

the ſheriff of Oxfordshire, greeting. Command Charles Long, late of

Burford, gentleman, that juftly and without delay he render to Wil

liam Burton two hundred pounds, which he owes him and unjustly de

tains, as he faith. And unleſs he fhall fo do, and if the faid William

fhall make you fecure of profecuting his claim, then fummon by good

fummoners the aforefaid Charles, that he be before our juftices at Weſt

minſter, on the octave of faint Hilary, to fhew wherefore he hath not

done it. And have you there then the fummoners, and this writ.

Witness ourſelf at Weſtminſter, the twenty fourth day of December, in

the twenty eighth year of our reign.

No. III.

Pledges of John Doe. Summoners of the within 5 Roger Morris. Sheriff's turn

profecution, Richard Roe. named Charles Long, Henry Johnſon.

S

The within named Charles Long is Edward Leigh..

attached by pledges, 1 Robert Tanner.

§. 2. Process.

GCDRG the fecond by the grace of God of Great Britain, Attachment.

France, and Ireland king, defender of the faith, and ſo forth ; to the

fheriff ofOxfordshire, greeting. Put by gage and fafe pledges Charles Pone.

Long, late of Burford, gentleman, that he be before our juftices at

Weſtminſter on the octave of the purification of the bleffed Mary, to

anſwer to William Burton of a plea, that he render to him two hundred

pounds, which he owes him and unjustly detains, as he faith ; and to

thew wherefore he was not before our juftices at Weſtminſter on the

octave of faint Hilary, as he was fummoned. And have there then the

names of the pledges and this writ. Witness fir John Willes, knight,

at Weſtminſter, the twenty third day of January in the twenty eighth

year of our reign.

GEORGE

Sheriff's return.
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No. III.

Diftringas.

Sheriff's return.

Nibil.

Capias ad refpon
dendum.

Sheriff's return.

Non eft inventus.

Teflatum capias.

GEORGE the fecond by the grace of God of Great Britain,

France, and Ireland king, defender of the faith, and fo forth ; to the

fheriff of Oxfordshire, greeting. We command you that you diftrein

Charles Long, late of Burford, gentleman, by all his lands and chattels

within your bailiwick, fo that neither he nor any one through him may

lay hands on the fame, until you fhall receive from us another com

mand thereupon ; and that you anfwer to us of the iffues of the

fame ; and that you have his body before our juſtices at Weſtminſter

from the day of Eaſter in fifteen days, to anfwer to William Burton of

a plea, that he render to him two hundred pounds which he owes him

and unjuſtly detains, as he faith, and to hear his judgment of his many

defaults. Witness fir John Willes, knight, at Weſtminſter, the twelfth

day of February inthe twenty eighth year of our reign.

The within-named Charles Long hath nothing in my bailiwick,

whereby he may be diftreined .

GEORGE the fecond by the grace of God of Great Britain,

France, and Ireland king, defender of the faith, and fo forth ; to the

fheriff of Oxfordshire, greeting. We command you , that you take

Charles Long, late of Burford, gentleman, if he may be found in your

bailiwick, and him fafely keep, ſo that you may have his body before

ourjuſtices at Weſtminſter, from the day of Eaſter in five weeks, to an

fwer to William Burton, gentleman, of a plea, that he render to him

two hundred pounds, which he owes him and unjustly detains, as he

faith and whereupon you have returned to our juftices at Weſtminſter,

that the faid Charles hath nothing in your bailiwick, whereby he may be

diftreined. And have you there then this writ. Witness fir John

Willes, knight, at Weſtminſter, the fixteenth day of April, in the

twenty eighth year ofour reign.

The within-named Charles Long is not found in my
bailiwick.

GE DR GE the fecond by the grace of God of Great Britain,

France, and Ireland king, defender of the faith, and fo forth ; to the

fheriffofBerkſhire, greeting. We command thatyou, you takeCharles

Long, late of Burford, gentleman, if he may be found in your baili

wick, and him fafely keep, fo that you may have his body before our

juſtices at Weſtminſter, on the morrow of the holy Trinity, to anfwer

to William Burton, gentleman, of a plea, that he render to him two

hundred pounds, which he owes him and unjustly detains, as he faith :

and whereupon our fheriff of Oxfordſhire hath made a return to our

juſtices at Weſtminſter, at a certain day now paft, that the aforefaid

Charles
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Charles is not found in his bailiwick ; and thereupon it is teftified in our

faid court, that the aforefaid Charles lurks, wanders, and runs about in

your county. And have you there then this writ. Witness fir John

Willes, knight, at Weſtminſter, the feventh day ofMay, in the twenty

eighth year of our reign.

N⚫. III.

By virtue of this writ to me directed, I have taken the body of the Sheriff's return.

within-named Charles Long ; which I have ready at the day and place Cepi corpus,

within contained, according as by this writ it is commanded me.

66
" Or, upon the Return ofNon eft inventus upon the firft Capias, the

Plaintiffmayfue out an Alias and a Pluries, and thence proceed

" to Outlawry; thus :

" GC DRG the fecond by the grace of God of Great Britain, " Alias capias.

" France, and Ireland king, defender of the faith, and ſo forth ; to

" the fheriffof Oxfordshire, greeting. We command you, as formerly

" we commanded you , that you take Charles Long, late of Burford,

66

66

gentleman, if he may be found in your bailiwick, and him fafely

" keep, fo that you may have his body before our juſtices at Weftmin

❝fter, on the morrow ofthe holy Trinity, to anſwer to William Bur

ton, gentleman, of a plea, that he render to him two hundred

" pounds, which he owes him and unjustly detains, as he faith. And

" have you there then this writ. Witnefs fir John Willes, knight, at

" Weſtminſter, the feventh day of May, in the twenty eighth year of

" our reign.

" The within-named Charles Long is not found in my bailiwick.

" GE DRG the fecond by the grace of God of Great Britain, " Pluries capias.

" France, and Ireland king, defender of the faith, and fo forth ; tothe

" fheriff of Oxfordshire, greeting, we command you, as we have

" more than once commanded you, that you take Charles Long, late

" of Burford, gentleman, if he may be found in your bailiwick, and

" him fafely keep, fo that you may have his body before ourjuftices at

" Weſtminſter, from the day of the holy Trinity in three weeks, to

" anfwer to William Burton, gentleman, of a plea, that he render to

" him two hundred pounds, which he owes him and unjustly detains,

" as he faith. And have you there then this writ. Witness fir John.

" Willes, knight, at Westminster, the thirtieth day of May, in the

" twentyeighth year of our reign.

"Sheriff's return.

"Non eftinventus.

" The within-named Charles Long is not found in my bailiwick. "Sheriff's return .

6CDRG "non eft inventus..C

;
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“ Exigifacias.

Sheriff's return.

Primo exatus :

" Secundo exactus:

" Tertio exa&tus :

" Quintoexa&tus:

« Ideo utlagatus .

" By virtue of this writ to me directed, at my county court held at

" Oxfordin the county ofOxford, on Thurſday the twenty first day of

" June in the twenty ninth year of the reign of the lord the king within

" written, the within-named Charles Long was required the first time,

" and did not appear : and at my county court held at Oxford aforesaid,

on Thurſday the twenty fourth day of July in the year aforeſaid, the

" faid Charles Long was required the fecond time, and did not appear :

" and at my county court held at Oxford aforeſaid, on Thurſday the

twenty first day of Auguft in the year aforefaid, the faid Charles

"Quarto exactus: " Long was required the third time, and did not appear : and at my

<c

66

(6

county court held at Oxford aforefaid, on Thurfday the eighteenth

" day of September in the year aforefaid, the ſaid Charles Long was re

quired the fourth time, and did not appear : and at my county court

" held at Oxford aforefaid, on Thurſday the fixteenth day of October

" in the year aforefaid, the faid Charles Long was required the fifth

" time, and did not appear : therefore the faid Charles Long, by the

judgment of the coroners of the faid lord the king, of the county

" aforefaid, according to the law and cuftom of the kingdom of Eng

land, is outlawed.

<<Writofprocla

" mation.

“ GEDRG the fecond bythe grace of God of Great Britain,

" France, and Ireland king, defender of the faith, and fo forth ; to the

" fheriff of Oxfordshire, greeting. We command you, that you caufe

" Charles Long, late of Burford, gentleman, to be required from

cc county court to county court, until according to the law and cuſtom

" of our realm of England he be outlawed, if he doth not appear.

" And if he doth appear, then take him and cauſe him to be ſafely

kept, fo that you may have his body before our juſtices at Weſt

" minſter, on the morrow of All Souls, to anſwer to William Burton,

gentleman, of a plea, that he render to him two hundred pounds,

" which he owes him and unjustly detains, as he faith . And where

upon you have returned to ourjuftices at Weſtminſter, from the day

" ofthe holy Trinity in three weeks, that he is not found in your baili

" wick. And have you there then this writ. Witness fir John Willes,

" knight, at Weftminster, the eighteenth day of June, in the twenty

" eighth year of our reign.

66

СС

cc

cc

(6

" GC DRG the fecond bythe grace of God of Great Britain,

" France, and Ireland king, defender of the faith, and fo forth ; to the

" fheriff of Oxfordſhire, greeting. Whereas by our writ we have lately

" commanded you that you ſhould caufe Charles Long, late of Bur

" ford, gentleman, to be required from county court to county court,

" untill according to the law and cuſtom of our realm of England he

" fhould
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" ſhould be outlawed, if he did not appear : and if he did appear, then , N. III.

" that you ſhould take him and caufe him to be fafely kept, fo that you

" might have his body before our juftices at Weſtminſter, on the mor

rw ofAll-Souls, to anſwer to William Burton, gentleman, of a plea,

" that he render to him two hundred pounds, which he owes him and

" unjustly detains, as he faith : Therefore we command you, by vir

" tue ofthe ſtatute in the thirty firſt year of the lady Elizabeth late

" queen of England made and provided, that you caufe the faid Charles .

" Long to be proclaimed upon three feveral days according to the form

" of that ftatute ; (whereof one proclamation fhall be made at or near

" the moft ufual door of the church of the pariſh wherein he inhabits)

" that he render himſelf unto you ; fo that you may have his body be

" fore our juftices at Weſtminſter at the day aforefaid , to anſwer the

" faid William Burton of the plea aforefaid. And have you there then

" this writ. Witness fir John Willes, knight, at Weſtminſter, the

eighteenth day of June, in the twenty eighth year ofour reign.

<6

ec

cc

By virtue of this writ to me directed, at my county court held at "Sheriff's return;

" Oxford in the county of Oxford, on Thurſday the twenty fixth day " Proclamari feci,

" of June in the twenty ninth year of the reign of the lord the king

" within written, I caufed to be proclaimed the firſt time ; and at the

" general quarter feffions of the peace, held at Oxford aforefaid on

Tueſday the fifteenth day ofJuly in the year aforefaid, I cauſed to be

" proclaimed the ſecond time ; and at the moſt ufual doorof the church

" of Burford within-written on Sunday the third day of Auguſt in the

66

year aforefaid, immediately after divine fervice, one month at the

" leaft before the within -named Charles Long was required the fifth

" time, I cauſed to be proclaimed the third time, that the faid Charles

Long ſhould render himſelf unto me, as within it is commanded me.

66

<c

“ GE DRG the fecond by the grace of God of Great Britain, “ Capias utlaga

" France, and Ireland king, defender of the faith, and fo forth ; to the " tum.

" ſheriff of Berkſhire, greeting. We command you, that you omit not

" by reafon of any liberty of your county, but that you take Charles

Long, late of Burford in the county of Oxford, gentleman, (being

" outlawed in the faid county of Oxford, on Thurſday, the ſixteenth

day of October laft paft, at the fuit of William Burton, gentleman,

" of a plea of debt, as the ſheriff of Oxfordſhire aforeſaid returned to

" ourjuſtices at Weſtminſter on the morrow of All- Souls then next en

66

86

fuing) ifthe faid Charles Long may be found in your bailiwick ; and

" him fafely keep, fo that you may have his body before our juftices at

" Weſtminſter from the day of faint Martin in fifteen days, to do and

" receive what our court fhall confider concerning him in this behalf.

VOL. III.
***

<< Mit
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N.. III. " Witnefs fir John Willes, knight, at Weſtminſter, the fixth day of

" November in the twenty ninth year of our reign.

"Sheriff's return;

" Cepi corpus.

"Bill of Middle

< fexfor treſpaſs;

"asetiam in debt.

" By virtue of this writ to me directed, I have taken the body of

" the within-named Charles Long; which I have ready at the day and

place within-contained, according as bythis writ it is commanded me.

66

Acniam.

66

"Sheriff's return;

"Non eftinventus.

Latitat.

66

66

CC

}

Middlefex, Į " The Sheriff is commanded that he take Charles

" to wit. Long, late of Burford in the county of Oxford, if

" he may be found in his bailiwick, and him fafely keep, ſo that he may

" have his body before the lord the king at Weſtminſter, on Wedneſday

" next after fifteen days of Eafter, to anſwer William Burton, gentle

man, of a plea of trefpafs ; [ and alfa to a bill of the faid William

66

66

§ 3.

66

8

againſt the aforefaid Charles, for two hundred pounds of debt, ac

cording to the cuſtom of the court of the faid lord the king, before

" the king himſelf to be exhibited ;] and that he have there then this

precept.

" The within-named Charles Long is not found in my bailiwick .

" GEDRG the fecond by the grace of God of Great Britain,

" France, and Ireland king, defender of the faith, and fo forth ; to

" the ſheriff of Berkshire, greeting . Whereas we lately commanded

" our ſheriff of Middleſex that he ſhould take Charles Long, late of

" Burford in the county of Oxford, if he might be found in his baili

“ wick, and him ſafely keep, ſo that he might be before us at Weft

minſter, at a certain day now paft, to anſwer unto William Burton,

" gentleman, of a plea of treſpaſs ; [ and alſo to a bill of the ſaid Wil

" liam against the aforefaid Charles, for two hundred pounds of debt,

" according to the cuftom of our court, before us to be exhibited ; ]

" and our faid fheriff of Middleſex at that day returned to us that the

" aforefaid Charles was not found in his bailiwick ; whereupon on the

" behalfofthe aforefaid William in our court before us it is fufficiently

" attefted, that the aforefaid Charles lurks and runs about in your county:

" Therefore we command you, that you take him, if he may be found

" in your bailiwick, and him fafely keep, fo that you may have his

66

body before us at Weſtminſter on Tueſday next after five weeks of

黉

* Bill of Middlefex, and Latitat thereupon, in the Court of

King's Bench.
66

66

• Note, that § . 3 , and § . 4 , are the ufual method of procefs, to compel an ap

pearance, in the courts of king's bench, and exchequer ; in which the practice of thofe

courts does principally differ from that of the court of common pleas: the fubfequent,

ftages ofproceeding being nearly alike in them all,

“ Eaſter,
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" Eafter, to anſwer to the aforefaid William of the plea [ and bill ] afore N.. III.

" faid: and have you there then this writ. Witnefs fir Dudley Ryder,

" knight, at Weſtminſter, the eighteenth day of April, in the twenty

" eighth year ofour reign.

:66

<c

By virtue ofthis writ to me directed, I have taken the body of the <<Sheriff's return;

" within-named Charles Long ; which I have ready at the day and " Cepicorpus,

place within-contained, according as by this writ it is commanded me.

66

"C

$4. Writ ofQuo minus in the Exchequer.

" GCDRG the fecond by the grace of God of Great Britain,

" France, and Ireland king, defender of the faith, and fo forth ; to

"the ſheriffof Berkſhire, greeting. We command you, that you omit

" not by reaſon of any liberty of your county, but that you enter the

" fame, and take Charles Long, late of Burford in the county of Ox

" ford, gentleman, wherefoever he ſhall be found in your bailiwick, and

" him fafely keep, fo that you may have his body before the barons of

" our exchequer at Weſtminſter, on the morrow of the holy Trinity,

" to anſwer William Burton our debtor ofa plea, that he render to him

66

<c

two hundred pounds which he owes him and unjustly detains, where

by he is the less able to fatisfy us the debts which he owes us at our

" faid exchequer, as he faith he can reaſonably fhew that the fame he

" ought to render : and have you there this writ. Witness fir Thomas

" Parker, knight, at Weſtminſter, the fixth day of May, in the twenty

" eighth year of our reign.

" By virtue of this writ to me directed, I have taken the body of the "Sheriff's return;

" within-named Charles Long ; which I have ready before the barons “ Cepi corpus.

" within-written, according as within it is commanded me.'

99

§. 5. Special Bail ; on the Arreft of the Defendant, purſuant to the Teftatum

Capias, in page xiv.

know all men by theſe prefents, that we Charles Long of Burford Bail bond, to the

in the county of Oxford, gentleman, Peter Hamond of Bix in the sheriff,

faid county, yeoman, and Edward Thomlinfon of Woodſtock in the

faid county, innholder, are held and firmly bound to Chriftopher Jones,

efquire, ſheriff ofthe county of Berks, in four hundred pounds of law

ful money of Great Britain, to be paid to the faid fheriff, or his certain

attorney, executors, adminiftrators, or affigns ; for which payment well

and truly to be made, we bind ourſelves and each ofus by himſelf forthe

whole and in grofs, our and every of our heirs, executors, and admini

2 ftrators,
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No. III. ftrators, firmly by theſe prefents, fealed with our feals. Dated the fif

teenthday of May in the twenty eighth year ofthereign of our fovereign

lord George the fecond by the grace of God king of Great Britain,

France, and Ireland, defender of the faith, and fo forth, and in theyear

ofour Lord one thouſand, feven hundred, and fifty five.

The condition of this obligation is fuch, that if the above-bounden

Charles Long do appear before the juftices of our fovereign lord the king

at Weſtminſter, on the morrow ofthe holy Trinity, to anfwer William

Burton, gentleman, of a plea of debt oftwo hundred pounds, then this

obligation fhall be void and of none effect, or elfe fhall be and remain in

fullforce and virtue.

Bail-piece.

Sealed, and delivered, being

first duly ftamped, in the

prefence of

Henry Shaw.

Timothy Griffith .

Charles Long. (L. S.)

Peter Hamond. (L. S.)

Edward Thomlinfon. (L. S.)

Recognizance of

commiffioner.

Nou Charles Long do acknowledge to owe unto the plaintiff four

bail , before the hundred pounds, and you John Rofe and Peter Hamond do feverally

acknowlege to owe unto the fame perfon the fum of two hundred pounds

apiece, to be levied upon your feveral goods and chattels, lands and

tenements, upon condition that, if the defendant be condemned in this

action, he fhall pay the condemnation, or render himſelf a priſoner in

the Fleet for the fame ; and, if he fail fo to do, you John Rofeand Pe

ter Hamond do undertake to do it for him,

Trinity Term, 28 GEO. II .

Berks,
towitn a Teftatum capias againſt Charles Long, late of Burford

to wit. in the county ofOxford, gentleman, returnable on the mor

row of the holy Trinity, at the fuit of William Burton, of a plea of

debt of two hundred pounds ;

The bail are, John Rofe, ofWitney in the county of Oxford, efquire.

Peter Hamond, of Bix in the faid county, yeoman.

Richard Price, attorney}

defendant.

The party himſelf in £400.

Each ofthe bail in £ 200.

Takenand acknowledged the twenty eighth

day of May, in the year of our Lord one

thoufand, feven hundred, and fifty five, de

bene effe, before me,

Robert Grove,

one ofthe commiffioners.

§. 6. The
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N°. III.

§. 6. The Record, as removed by Writ ofERROR.

The Lordthe king hath given in charge to his trufty and beloved fir Writ of error.

John Willes, knight, his writ clofed in thefe words : GCDRGCthe

fecond bythe grace of God of Great Britain, France, and Ireland king,

defender ofthe faith, and fo forth ; to our trufty and beloved fir John

Willes, knight, greeting. Becaufe in the record, and procefs, and alſo

in the giving ofjudgment, of the plaint which was in our court before

you, and your fellows, our juftices of the bench, by our writ, between

William Burton, gentleman, and Charles Long, late of Burford in the

county of Oxford, gentleman, of a certain debt of two hundred pounds,

which the faid William demands of the faid Charles, manifeft error hath

intervened, to the great damage of him the ſaid William, as we from

his complaint are informed : we, being willing that the error, if any

there be, fhould be corrected in due manner, and that full and ſpeedy

juſtice ſhould be done to the parties aforefaid in this behalf, do com

mand you, that, ifjudgment thereof be given, then under your feal you

do diftinctly and openly fend the record and procefs of the plaint afore

faid, with all things concerning them, and this writ ; fo that we may

have them from the day ofEafter in fifteen days, wherefoever we ſhall

then be in England : that, the record and procefs aforefaid being in

fpected, we may cauſe to be done thereupon, for correcting that error,

whatof right and according to the law and cuftom of our realm of Eng

land ought to be done. Witness ourſelf at Weſtminſter, the twelfth

day ofFebruary, in the twenty ninth year ofour reign.

The record and procefs, whereof in the faid writ mention above is Chiefjuftice's re

made, follow in theſe words, to wit :

turn,

Pleas at Weſtminſter before fir John Willes, knight, and his bre- The record.

thren, juftices of the bench ofthe lord the king at Weſtminſter, of

the term ofthe holy Trinity, in the twenty eighth year of the reign

of the lord GEORGE the fecond by the grace of God of Great Bri

tain, France, and Ireland king, defender ofthe faith, &c.

Oxon . Charles Long, láte of Burford in the county aforefaid, gen- wiit.

to wit. tleman, was fummoned to anfwer

Yarnton in the faid county, gentleman, of a plea that he render unto

him two hundred pounds, which he owes him and unjustly detains,

[ as he faith. ] And whereupon the faid William, by Thomas Gough Declaration, or

his attorney, complains, that whereas on the first day of December, in count,on a bond,

the year of our lord one thoufand , ſeven hundred, and fifty four, at

Banbury in this county, the faid Charles by his writing obligatory did

acknowlege
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•

tion, viz. to per

acknowlege himſelf to be bound to the faid William in the faid fum of

two hundred pounds of lawful money of Great Britain, to be paid to

the faid William, whenever after the faid Charles fhould be thereto re

quired ; nevertheleſs the faid Charles (although often required) hath

not paid to the faid William the faid fum oftwo hundred pounds, nor

any part thereof, but hitherto altogether hath refuſed, and doth ftill

refufe, to render the fame ; wherefore he faith that he is injured, and

hath damage, to the value of ten pounds : and thereupon he brings

Profert in curia. fuit, [and good proof. ] And he brings here into court the writing ob

ligatory aforefaid ; which teftifies the debt aforefaid in form aforefaid ;

the date whereof is the day and year before-mentioned . And the afore

faid Charles, by Richard Price his attorney, comes and defends the

force and injury when [and where it fhall behove him, ] and craves

Oyerprayed of the Oyer of the faid writing obligatory, and it is read unto him [in the

bond, and condi- form aforefaid : ] he likewife craves oyer of the condition of the ſaid

form anaward, writing, and it is read unto him in theſe words ; " The condition of

this obligation is fuch, that if the above bounden Charles Long, his

" heirs, executors, and adminiſtrators, and every of them, fhall and

" do fromtime to time, and at all times hereafter, well and truly ſtand

" to, obey, obferve, fulfill, and keep, the award, arbitrament, or

" der, rule, judgment, final end, and determination, ofDavid Stiles,

" of Woodstock in the faid county, clerk, and Henry Bacon, of

" Woodſtock aforefaid, gentleman, (arbitrators indifferently nomina

" ted and chofen by and between the faid Charles Long and the above

" named William Burton, to arbitrate, award , order, rule, judge, and

" determine, of all and all manner of actions, cauſe or cauſes ofaction,

" fuits, plaints, debts, duties, reckonings, accounts, controverfies,

" trefpaffes, and demands whatſoever had, moved, or depending, or

" which mighthave been had, moved, or depending, by and between

" the faid parties, for any matter, caufe, or thing, from the beginning

" of the world until the day of the date hereof) which the faid arbitra

" tors ſhall make and publifh, of or in the premiſes, in writing under

" their hands and feals, or otherwife by word of mouth, in the pre

" fence oftwo credible witneffes, on or before the firſt day of January

" next enfuing the date hereof ; then this obligation to be void and

" of none effect, or elſe to be and remain in full force and virtue."

Which being read and heard, the faid Charles prays leave to imparl

therein here until the octave of the holy Trinity ; and it is granted

unto him. The fame day is given to the faid William Burton here,

&c. At which day, to wit, on the octave of the holy Trinity, here

come as well the faid William Burton as the faid Charles Long, by

their attorneys aforefaid : and hereupon the faid William prays that the

faid Charles may anſwer to his writ and count aforefaid . And the afore

No fuch award, faid Charles defends the force and injury, when, &c. and faith, that

Plea ;

the

No. III.

L

Defence.

Imparlance.

Continuance,
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the faid William ought not to have or maintain his ſaid action againſt No. III.

him; becauſe he faith, that the faid David Stiles and Henry Bacon, the

arbitrators before named in the faid condition, did not make any uch

award, arbitrament, order, rule, judgment, final end, or determina

tion, of or in the premiſes above ſpecified in the faid condition, on or

before the firſt day of January, in the condition aforefaid above men

tioned, according to the form and effect of the faid condition and this

he is ready to verify. Wherefore he prays judgment, whether the faid

William ought to have or maintain his faid action thereof againſt him ;

[and that he may go thereof without a day.] And the aforefaid Wil- Replication ;

liam faith, that, for anything above alleged bythe faid Charles in plead- fetting forth an

ing, he ought not to be precluded from having his faid action thereof

against him ; becauſe he faith, that after the making of the faid writing

obligatory, and before the ſaid firſt day ofJanuary, towit, on thetwenty

fixth day ofDecember, in the year aforefaid, at Banbury aforefaid, in

the prefence of two credible witneffes, namely, John Dew of Charl

bury, in the county aforefaid, and Richard Morris of Wytham, in the

county ofBerks, the ſaid arbitrators undertook the charge of the award,

arbitrament, order, rule, judgment, final end, and determination

aforefaid, of and in the premiſes fpecified in the condition aforefaid ;

and then and there made and publiſhed their award by word of mouth

in manner and form following, that is to fay ; The faid arbitrators did

award, order, and adjudge, that he the faid Charles Long ſhould

forthwith pay to the faid William Burton the fum of feventy five

pounds, and that thereupon all differences between them at the time

ofthe making the faid writing obligatory ſhould finally ceaſe and deter

mine. And the faid William further faith, that although he after

wards, to wit on the fixth day of January, in the year of our Lord one

thouſand, feven hundred, and fifty five, at Banbury aforefaid, re

quefted the faid Charles to pay to him the faid William the faid feventy

five pounds, yet (by proteftation that the faid Charles hath not ſtood Proteflande.

to, obeyed, obſerved , fulfilled, or kept any part of the faid award,

which by him the faid Charles ought to have been ſtood to, obeyed,

obferved, fulfilled, and kept) for further plea therein he faith, that the

faid Charles the faid feventy five pounds to the faid William hath not

hitherto paid and this he is ready to verify. Wherefore he prays

judgment, and his debt aforefaid, together with his damages occafioned

by the detention of the faid debt, to be adjudged unto him, &c. AndDemurrer.

the aforefaid Charles faith, that the plea aforefaid, by him the faid

William in manner and form aforefaid above in his replication pleaded,

and the matter in the fame contained, are in no wife fufficient in law

forthe faid William to have or maintain his action aforefaid thereupon

against him the faid Charles ; to which the faid Charles hath no necef

fity, neither is he obliged by the law of the land, in any manner to

anfwer :
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rer.

anfwer and this he is ready to verify. Wherefore, for want of a fuf

ficient replication in this behalf, the faid Charles, as aforefaid, prays

judgment, and that the aforefaid William may be precluded from ha

Caufes of demur- Ving his action aforefaid thereupon against him, &c. And the faid

Charles, according to the form of the ſtatute in that cafe made and pro

vided, fhews to the court here the cauſes of demurrer following ; to

wit, that it doth not appear, by the replication aforefaid, that the faid

arbitrators made the fame award in the prefence of two credible wit

neffes on or before the faid firſt day of January, as they ought to have

done, according to the form and effect ofthe condition aforefaid ; and

that the replication aforefaid is uncertain, infufficient, and wants form.

Joinder indemur- And the aforefaid William faith, that the plea aforefaid by him the faid

William in manner and form aforefaid above in his replication pleaded,

and the matterin the fame contained, are good and fufficient in law for

the faid William to have and maintain the faid action of him the faid

William thereupon againſt the faid Charles ; which faid plea, and the

matter therein contained, the faid William is ready to verify and prove

as the court fhall award : and becauſe the aforefaid Charles hath not

anſwered to that plea, nor hath he hitherto in any manner denied the

fame, the faid William as before prays judgment, and his debt afore

faid, together with his damages occafioned by the detention of that

Continuances. debt, to be adjudged unto him, &c. And because the juftices here

rer.

will adviſe themfelves ofand upon the premiſes before they give judg

ment thereupon, a day is thereupon given to the parties aforefaid here,

until the morrow of All Souls, to hear their judgment thereupon, for

that the faid juftices here are not yet adviſed thereof. At which day

here come as well the faid Charles as the faid William, by their faid at

torneys ; and becauſe the faid juftices here will farther adviſe themfelves

of and upon the premiſes before they give judgment thereupon, a day

is farther given to the parties aforefaid here until the octave of faint

Hilary, to hear theirjudgment thereupon, for that the faid juftices here

are not yet adviſed thereof. At which day here come as well the faid

William Burton as the faid Charles Long, by their faid attorneys.

Opinion of the Wherefore, the record and matters aforefaid having been feen, andby

court :

No. III.

Cr

the juftices here fully underſtood, and all and fingular the premiſes be

ing examined, and mature deliberation being had thereupon ; for that

Replicationinfuf- it feems to the faid juftices here, that the faid plea of the faid William

ficient.

•

Burton before in his replication pleaded, and the matter therein con

tained, are not fufficient in law, to have and maintain the action of the

aforefaid William againſt the aforefaid Charles ; therefore it is con

Gidered, that the aforefaid William take nothing by his writ aforefaid,

but that he and his pledges of profecuting, to wit, John Doe and

Richard Roe, bein mercy for his falſe complaint ; and that the afore

faid Charles go thereofwithout a day, &c.

After=
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affigned,

No. III.

Afterwards, to wit, on Wedneſday next after fifteen days ofEafter

in this fame term, before the lord the king, at Westminster, comes the General error

aforefaid William Burton, by Peter Manwaringhis attorney, andfaith,

that in the record and procefs aforefaid, and alfo in the giving of the

judgment in the plaint aforefaid, it is manifeftly erred in this ; to wit,

that the judgment aforefaid was given in form aforefaid for the faid

Charles Long againſt the aforefaid William Burton, where by the law

ofthe land judgment fhould have been given for the faid William Bur

ton againſt the ſaid Charles Long: andthis he is ready to verify. And Writ of Seire fa

the faid William prays the writ of the faid lord the king, to warn the cias, tohear errors ,

faid Charles Long to be before the faid lord the king, to hear the record

and proceſs aforefaid: and it is granted unto him : by which the ſheriff

aforefaid is commanded that by good [and lawful men of his bailiwick]

he cauſe the aforefaid Charles Long to know, thathe be before the lord

the king from the day of Eafter in five weeks, wherefoever [he fhall

then be in England, ] to hear the record and proceſs aforefaid, if [ it fhall

have happened that in the fame any error fhall have intervened ; ] and

farther to do and receive what the court ofthe lord the king fhall con

fider in this behalf. ] The fame day is given to the aforefaid William

Burton. At which dap before the lord the king, at Weſtminſter, comes Sheriff's return ;

the aforefaid William Burton, by his attorney aforefaid : and the fheriffScire feci.

returns, that by virtue of the writ aforefaid to him directed he had

cauſed the ſaid Charles Long to know, that he be before the lord the

king at the time aforefaid in the ſaid writ contained, by John Den and

Richard Fen, good, &c ; as by the fame writ was commanded him :

which faid Charles Long, according to the warning given him in this

behalf, here cometh by Thomas Webb his attorney. Whereupon the Error affigned

faid William faith, that in the record and procefs aforefaid, and alfo inafresh.

the giving ofthe judgment aforefaid, it is manifeftly erred, alleging

the error aforefaid by him in the form aforefaid alleged, and prays,

that the judgment aforefaid for the error aforefaid, and others, in the

record and procefs aforefaid being, may be reverfed, annulled, and en

tirely for nothing eſteemed, and that the faid Charles may rejoin to the

errors aforefaid, and that the court of the faid lord the king here may

proceed to the examination as well of the record and proceſs aforefaid,

as ofthe matter aforefaid above for error affigned. And the faid Charles Rejoinder ;

faith, that neither in the record and procefs aforefaid, nor in the giv. In nullo eft erratum,

ing of the judgment aforefaid, in any thing is there erred : and he

prays in like manner that the court of the faid lord the king here may

proceed to the examination as well of the record and procefs aforefaid,

as of the matters aforefaid above for error affigned. And because the Continuance,

court ofthe lord the king here is not yet adviſed what judgment to

give of and upon the premiſes, a day is thereof given to the parties

VOL. III. aforefaid
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court,

aforefaid until the morrow of the holy Trinity, before the lord the

king, wherefoever he ſhall then be in England, to hear theirjudgment

of and upon the premiſes, for that the court ofthe lord the king here

is not yet adviſed thereof. At which day before the lord the king, at

Weſtminſter, come the parties aforefaid by their attorneys aforefaid :

Opinion of the Whereupon, as wellthe record and proceſs aforefaid, and thejudgment

thereupon given, as the matters aforefaid by the faid William above

for error affigned, being feen, and by the court of the lord the king

here being fully understood, and mature deliberation being thereupon

had, forthat it appears to the court of the lord the king here, that in

the record and procefs aforefaid, and alfo in the giving of the judgment

Judgment of the aforefaid, it is manifeftly erred, therefore it is confidered, that thejudg

ment aforesaid, for the error aforefaid, and others, in the record and

procefs aforefaid, be reverſed, annulled, and entirely for nothing ef

teemed ; and that the aforefaid William recover againſt the aforefaid

Charles his debt aforefaid, and alfo fifty pounds for his damages which

he hath ſuſtained, as well on occafion of the detention of the faid debt,

ás for his cofts and charges unto which he hath been put about his fuit

in this behalf, to the faid William with his confent by the court of the.

Defendant amer- lord the king here adjudged. And the faid Charles in mercy,.

common pleas re

verfed.

ced,

No. III.

Judgment, for

the plaintiff.

Cafts.

$.3. Procefs of Execution.

GC DRG C the fecond by the grace of God of Great Britain,

France, and Ireland king, defender of the faith, and fo forth ; to the

fheriff of Oxfordſhire, greeting. We command you,
that you take

Charles Long, late of Burford, gentleman, if he may be found in your

bailiwick, and him fafely keep, fo that you may have his body before

us in three weeks from the day of the holy Trinity, wherefoever we

fhall then be in England, to fatisfy William Burton for two hundred

pounds debt, which the faid William Burton hath lately recovered

againſt him in our court before us, and alfo fifty pounds, which were

adjudged in our faid court before us, to the faid William Burton, for

his damages which he hath ſuſtained, as well by occafion of the deten

tion of the ſaid debt, as for his cofts and charges to which he hath been

put about his fuit in this behalf, whereof the faid Charles Long is con

victed, as it appears to us of record : and have you there then this writ..

Witness fir Thomas Deniſon*, knight, at Weſtminſter, the nineteenth

day of June, in the twenty ninth year of our reign.

The fenior puifnè juftice ; there being no chief juſtice that term,

Writ of capias ad

fatisfaciendum.

By
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By virtue of this writ to me directed, I have taken the body of the Sheriff's return

within-named Charles Long ; which I have ready before the lord the Cepi.corpus.

king, at Weſtminſter, at the day within-written, as within it is com

manded me.

6 C DRGE the fecond by the grace of God of Great Britain, Writ of Fierif

France, and Ireland king, defender of the faith, and fo forth ; to the cias..

fheriff of Oxfordſhire, greeting. He command you, that of the goods

and chattels within your bailiwick of Charles Long, late of Burford,

gentleman, you caufe to be made two hundred pounds debt, which

William Burton lately in our court before us at Weſtminſter hath re

covered againſt him, and alfo fifty pounds, which were adjudged in our

court before us to the faid William, for his damages which he hath ſuf

tained, as well by occafion of the detention of his faid debt, as for his

cofts and charges to which he hath been put about his fuit in this behalf,

whereof the faid Charles Long is convicted, as it appears to us of record::

and have that money before us in three weeks from the day ofthe holy

Trinity, wherefoever we fhall then be in England, to render to the

faid William of his debt and damages aforefaid : and have there then

this writ. Witness fir Thomas Denifon, knight, at Weſtminſter, the

nineteenth day of June, in the twenty ninth year of our reign.

By virtue ofthis writ to me directed, I have caufed to be made of Sheriff's return ;

the goods and chattels of the within-written Charles Long two hun- Fieri feci..

dred and fifty pounds ; which I have ready before the lord the king at

Weſtminſter at the day within-written, as it is within commanded me..

THE EN D..
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