
COMMENTARIES

A

ON THE

A W SL A

O F

ENGL A N D.

BOOK THE FIRST.

BY

WILLIAM BLACKSTONE, ESQ.

VINERIAN PROFESSOR OF LAW,

AND

SOLICITOR GENERAL TO HER MAJESTY.

OXFORD,

PRINTED AT THE CLARENDON PRESS.

M. DCC. LXV.

:



1

!

BIBLIOTHECA

REGIA

MONACENSIS

6

8

4



>

ΤΟ

THE QUEEN'S MOST EXCELLENT MAJESTY,

THE FOLLOWING VIEW

OF THE LAWS AND CONSTITUTION

OF ENGLAND,

THE IMPROVEMENT AND PROTECTION OF WHICH

HAVE DISTINGUISHED THE REIGN

OF HER MAJESTY'S ROYAL CONSORT,

IS,

WITH ALL GRATITUDE AND HUMILITY,

MOST RESPECTFULLY INSCRIBED

BY HER DUTIFUL

AND MOST OBEDIENT

SERVANT,

WILLIAM BLACKSTONE.





1

Paverische

Staats

#ille!

Munchen

*SACY
BAG
531

PRE
FAC

E
.

ΤΗ

HE following Sheets contain the fubftance of a

courfe of lectures on the laws of England, which

were read by the author in the univerfity of OXFORD.

His original plan took it's rife in the year 1753 : and,

notwithstanding the novelty offuch an attempt in this age

and country, and the prejudices ufually conceived against

any innovations in the established mode of education, he had

the fatisfaction to find (and he acknowleges it with a mix

ture of pride and gratitude) that his endeavours were

encouraged and patronized by thoſe, both in the univerfity

and out of it, whofe good opinion and eſteem he was prin

cipally defirous to obtain.

THE death of MrVINER in 1756, and his ample

benefaction to the univerfityfor promoting the ftudy of the

law, produced about two years afterwards a regular and

public eftablishment of what the author had privately un

dertaken. The knowlege of our laws and conftitution was

adopted as a liberal science by general academical autho

rity; competent endowments were decreed for the fupport

of
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PREFACE.

ofa lecturer, andtheperpetual encouragement offudents;

and the compiler of the enfuing commentaries had the ho

nour to be elected the firft Vinerian profeſſor.

IN this fituation he was led, both by duty and incli

nation, to inveſtigate the elements of the law, and the

grounds of our civil polity, with greater affiduity and at

tention than many have thought it neceſſary to do. And

yet all, who oflate years have attended the public admi

nistration ofjustice, must be fenfible that a masterly ac

quaintance with the general spirit of laws and the prin

ciples of univerfal jurifprudence, combined with an accu

rate knowlege of our own municipal conftitutions, their

original, reaſon, and history, hath given a beauty and

energy to many modern judicial decifions, with which our

ancestors were wholly unacquainted. If, in the pursuit of

thefe inquiries, the author hath been able to rectify any er

rors which either himſelf or others may have heretofore

imbibed, his pains will be fufficiently anfwered: and, if

in fome points he is ftill mistaken, the candid and judi

cious reader will make due allowances for the difficulties of

Search fo new, fo extenfive, and fo laborious.

THE labour indeed of theſe reſearches, and of a re

gular attention to his duty, for a ſeries offo many years,

he bath found inconfiftent with his health, as well as his

other
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PREFACE. in

other avocations : and hath therefore defired the univerfi

ty's permiffion to retire from his office, after the conclufion

of the annual courſe in which he is at preſent engaged.

But the hints, which he had collected for the use of his

pupils, having been thought by fome of his more experien

ced friends not wholly unworthy of the public eye, it is

therefore with the lefs reluctance that he now commits them

to the prefs : though probably the little degree of reputa

tion, which their author may have acquired by the candor

of an audience (a teft widely different from that of a de

liberate perufal) would have been better confulted by a

total fuppreffion of his lectures ;

had that been a

matter intirely within his power.

FOR the truth is, that the prefent publication is as

much the effect of neceſſity, as it is of choice. The notes

which were taken by his hearers, have byſome of them

(too partial in his favour) been thought worth revifing

and tranfcribing; and thefe tranfcripts have been fre

quently lent to others. Hence copies have been multiplied,

in their nature imperfect, ifnot erroneous ; fome of which

have fallen into mercenary hands, and become the object

of clandeftine fale. Having therefore fo much reafon to

apprehend a furreptitious impreffion, he chofe rather to

Submit his own errors to the world, than to feem anfwer

able for thofe of other men. And, with this apology, he

commits himſelf to the indulgence of the public.

a 2
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INTRODUCTION.

SECTION THE FIRST.

ON THE STUDY OF THE LAW. *

!

MR VICE-CHANCELLOR, AND GENTLEMEN OF THE

UNIVERSITY,

T

1

HE general expectation of fo numerous and re

ſpectable an audience, the novelty, and ( I may

add ) the importance of the duty required from this

chair, muſt unavoidably be productive of great dif

fidence and apprehenfions in him who has the ho

nour to be placed in it. He must be fenfible how much will de

pend upon his conduct in the infancy of a ſtudy, which is now

firſt adopted by public academical authority ; which has generally

been reputed (however unjustly ) of a dry and unfruitful nature;

and of which the theoretical, elementary parts have hitherto re

ceived a very moderate ſhare of cultivation . He cannot but re

flect that, if either his plan of inftruction be crude and injudi

›cious, or the execution of it lame and fuperficial, it will caſt a

damp upon the farther progrefs of this moſt uſeful and moſt ra

tional branch of learning ; and may defeat for a time the public

* Read in Oxford at the opening of the Vinerian lectures ; 25 Oct. 1758.

A 2
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On the STUDY INTROD.

fpirited defign of our wife and munificent benefactor. And this

he muſt more eſpecially dread, when he feels by experience how

unequal his abilities are (unaffifted by preceding examples ) to

complete, in the manner he could wiſh, ſo extenfive and arduous

a taſk ; fince he freely confeffes, that his former more private

attempts have fallen very ſhort of his own ideas of perfection.

And yet the candour he has already experienced, and this laſt

tranſcendent mark of regard, his preſent nomination by the free

and unanimous fuffrage of a great and learned univerſity, ( an

honour to be ever remembered with the deepeſt and moſt affec

tionate gratitude ) thefe teftimonies of your public judgment muſt

entirely fuperfede his own, and forbid him to believe himſelf to

tally infufficient for the labour at leaſt of this employment. One

thing he will venture to hope for, and it certainly ſhall be his

conſtant aim, by diligence and attention to atone for his other

defects ; eſteeming, that the beſt return , which he can poffibly

make for your favourable opinion of his capacity, will be his

unwearied endeavours in fome little degree to deferve it.

THE ſcience thus committed to his charge, to be cultivated,

methodized, and explained in a courfe of academical lectures, is.

that of the laws and conſtitution of our own country : a ſpecies:

of knowlege, in which the gentlemen of England have been

more remarkably deficient than thofe of all Europe befides. In

moſt of the nations on the continent, where the civil or imperial

law under different modifications is clofely interwoven with the

municipal laws of the land, no gentleman, or at leaſt no ſcholar,

thinks his education is completed, till he has attended a courſe or

two of lectures, both upon the inſtitutes of Juftinian and the

local conftitutions of his native foil, under the very eminent pro

feffors that abound in their ſeveral univerſities. And in the nor

thern parts of our own ifland, where alfo the municipal laws are

frequently connected with the civil, it is difficult to meet with a.

perfon of liberal education , who is deftitute of a competent

knowlege in that ſcience, which is to be the guardian of his

natural rights and the rule of his civil conduct.

NOR

"



S. I. 5of the LAW.

NOR have the imperial laws been totally neglected even in

the Engliſh nation. A general acquaintance with their deciſions

has ever been deſervedly conſidered as no ſmall accompliſhment

of a gentleman ; and a faſhion has prevailed, eſpecially of late,

to tranfport the growing hopes of this ifland to foreign univerfi

ties, in Switzerland, Germany, and Holland ; which, though

infinitely inferior to our own in every other confideration, have

been looked upon as better nurſeries of the civil, or ( which is

nearly the fame) of their own municipal law. In the mean time

it has been the peculiar lot of our admirable ſyſtem of laws, to

be neglected, and even unknown, by all but one practical pro

feffion ; though built upon the foundeſt foundations, and appro

ved by the experience of ages.

FAR be it from me to derogate from the ſtudy of the civil

law, confidered (apart from any binding authority) as a collection

of written reafon. No man is more thoroughly perfuaded of the

general excellence of it's rules, and the uſual equity of it's deci

fions ; nor is better convinced of it's ufe as well as ornament to

the ſcholar, the divine, the ſtateſman, and even the common

lawyer. But we muſt not carry our veneration fo far as to facri

fice our Alfred and Edward to the manes of Theodofius and Juſ

tinian : we muſt not prefer the edict of the praetor, or the re

ſcript of the Roman emperor, to our own immemorial cuſtoms,

or the fanctions of an Engliſh parliament ; unleſs we can alfo

prefer the defpotic monarchy of Rome and Byzantium, for whoſe

meridians the former were calculated, to the free conftitution of

Britain, which the latter are adapted to perpetuate .

WITHOUT detracting therefore from the real merit which

abounds in the imperial law, I hope I may have leave to affert,

that if an Engliſhman muſt be ignorant of either the one or the

other, he had better be a ſtranger to the Roman than the Engliſh

inftitutions. For I think it an undeniable pofition, that a com

petent knowlege of the laws of that fociety, in which we live,

is
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is the proper accompliſhment of every gentleman and ſcholar ;

an highly uſeful, I had almoſt ſaid effential, part of liberal and

polite education. And in this I am warranted by the example of

antient Rome ; where, as Cicero informs us , the very boys were

obliged to learn the twelve tables by heart, as a carmen neceffarium

or indiſpenſable leffon, to imprint on their tender minds an early

knowlege of the laws and conftitutions of their country.

BUT as the long and univerfal neglect of this ſtudy, with us

in England, ſeems in fome degree to call in queſtion the truth of

this evident pofition, it ſhall therefore be the buſineſs of this in

troductory diſcourſe, in the firſt place to demonſtrate the utility of

fome general acquaintance with the municipal law of the land,

by pointing out its particular uſes in all confiderable fituations of

life. Some conjectures will then be offered with regard to the

cauſes of neglecting this uſeful ſtudy : to which will be ſubjoin

ed a few reflexions on the peculiar propriety of reviving it in our

own univerſities .

AND, firſt, to demonſtrate the utility of fome acquaintance

with the laws of the land, let us only reflect a moment on the

fingular frame and polity of that land, which is governed by this

ſyſtem of laws. A land, perhaps the only one in the univerſe,

in which political or civil liberty is the very end and ſcope of the

conſtitution . This liberty, rightly underſtood, confifts in the

power of doing whatever the laws permit ' ; which is only to be

effected by a general conformity of all orders and degrees to thoſe

equitable rules of action, by which the meaneft individual is pro

tected from the infults and oppreffion of the greateſt. As there

fore every ſubject is intereſted in the preſervation of the laws, it

is incumbent upon every man to be acquainted with thoſe at leaſt,

with which he is immediately concerned ; left he incur the cen

fure, as well as inconvenience, of living in ſociety without know

ing the obligations which it lays him under. And thus much

a De Legg. 2. 23.

b Montefq . Eſp. L. l. 11. c. 5 .

Facultas ejus, quod cuiquefacere libet, nifi

quid vi, aut jure prohibetur. Inft. 1. 3 1.

may



§. I.. 7of the LAW.

may fuffice for perfons of inferior condition, who have neither.

time nor capacity to enlarge their views beyond that contracted

ſphere in which they are appointed to move. But thofe, on whom

nature and fortune have beſtowed more abilities and greater lei-

fure, cannot be fo eafily excufed. Theſe advantages are given

them, not for the benefit of themſelves only, but alſo of the pub

lic and yet they cannot,, in any ſcene of life, diſcharge properly.

their duty either to the public or themſelves, without fome de-

gree of knowlege in the laws. To evince this the more clearly,,

it may not be amifs to deſcend to a few particulars..

.

LET us therefore begin with our gentlemen of independent

eſtates and fortune, the moſt uſeful as well as confiderable body

of men in the nation ; whom even to ſuppoſe ignorant in this

branch of learning is treated by Mr Locke as a ſtrange abfur-

dity. It is their landed property,, with it's long and voluminous.

train of deſcents and conveyances, fettlements, entails, and in

cumbrances, that forms the moſt intricate and moft extenſive ob-

ject of legal knowlege. The thorough comprehenfion of theſe,.

in all their minute diſtinctions, is perhaps too laborious a taſk:

for any but a lawyer by profeffion : yet ſtill the underſtanding of

a few leading principles, relating to eftates and conveyancing,

may form fome check and guard upon a gentleman's inferior.

agents, and preferve him at leaſt from very grofs and notorious>

impofition..

AGAIN, the policy of all laws has made fome forms necef-

fary in the wording of laſt wills and teſtaments, and more with

regard to their atteftation. An ignorance in theſe muſt always be

of dangerous. confequence, to fuch as by choice or neceffity com-

pile their own teſtaments without any technical affiftance. Thoſe.:

who have attended the courts of justice are the beſt witneſſes of

the confufion and diftreffes that are hereby occafioned in families ;

and of the difficulties that arife in difcerning the true meaning

d Education. §. 187. -

of
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of the teftator, or fometimes in difcovering any meaning at all :

ſo that in the end his eftate may often be vefted quite contrary to

theſe his enigmatical intentions, becauſe perhaps he has omitted

one or two formal words, which are neceffary to aſcertain the

ſenſe with indiſputable legal precifion, or has executed his will

in the preſence of fewer witneſſes than the law requires.

BUT to proceed from private concerns to thofe of a more

public confideration . All gentlemen of fortune are, in confe

quence oftheir property, liable to be called upon to eſtabliſh the

rights, to eſtimate the injuries, to weigh the accufations, and

fometimes to diſpoſe of the lives of their fellow - ſubjects, by

ferving upon juries. In this fituation they are frequently to de

cide, and that upon their oaths, queftions of nice importance,

in the folution of which fome legal fkill is requifite ; efpecially

where the law and the fact, as it often happens, are intimately

blended together. And the general incapacity, even of our beſt

juries, to do this with any tolerable propriety has greatly debaſed

their authority ; and has unavoidably thrown more power into

the hands of the judges, to direct, control, and even reverſe

their verdicts, than perhaps the conſtitution intended.

BUT it is not as a juror only that the Engliſh gentleman is

called upon to determine queſtions of right, and diſtribute juftice

to his fellow -fubjects : it is principally with this order of men

that the commiffion of the peace is filled. And here a very ample

field is opened for a gentleman to exert his talents, by maintain

ing good order in his neighbourhood ; by puniſhing the diffolute

and idle ; by protecting the peaceable and induſtrious ; and ,

above all, by healing petty differences and preventing vexatious

profecutions. But, in order to attain theſe defirable ends, it is

neceffary that the magiftrate ſhould underſtand his bufinefs ; and

have not only the will, but the power alſo, ( under which muſt

be included the knowlege ) of adminiftring legal and effectual

juſtice. Elfe, when he has miſtaken his authority, through paſ

fion, through ignorance, or abfurdity, he will be the object of

contempt

•



§. I. 9of the Law.

contempt from his inferiors, and of cenfure from thoſe to whom

he is accountable for his conduct.

YET farther ; moft gentlemen of confiderable property, at

fome period or other in their lives, are ambitious of repreſenting

their country in parliament : and thofe, who are ambitious of

receiving ſo high a truft, would alfo do well to remember it's

nature and importance. They are not thus honourably diſtin

guiſhed from the reſt of their fellow-fubjects, merely that they

may privilege their perſons, their eftates, or their domeſtics ;

that they may lift under party banners ; may grant or with-hold

fupplies ; may vote with or vote againſt a popular or unpopular

adminiſtration ; but upon confiderations far more intereſting and

important. They are the guardians of the Engliſh conftitution ;

the makers, repealers, and interpreters of the English laws ;

delegated to watch, to check, and to avert every dangerous in

novation, to propoſe, to adopt, and to cheriſh any ſolid and well

weighed improvement ; bound by every tie of nature, of honour,

and of religion, to tranſmit that conſtitution and thoſe laws to

their poſterity, amended if poffible, at leaſt without any dero

gation. And how unbecoming muſt it appear in a member

of the legiſlature to vote for a new law, who is utterly igno

rant of the old ! what kind of interpretation can he be en

abled to give , who is a ſtranger to the text upon which he

comments !

INDEED it is really amazing, that there ſhould be no other

ſtate of life, no other occupation, art, or ſcience, in which ſome

method of inſtruction is not looked upon as requifite, except only

the ſcience of legiſlation, the nobleſt and moſt difficult of any.

Apprenticeſhips are held neceffary to almoſt every art, commer

cial or mechanical : a long courſe of reading and ſtudy muft

form the divine, the phyfician, and the practical profeffor of the

laws : but every man of fuperior fortune thinks himſelf born a

legiflator. Yet Tully was of a different opinion : " It is necef

B
"fary,



10 On the STUDY INTROD.

fary, fays he , for a fenator to be thoroughly acquainted with

"the conftitution ; and this, he declares, is a knowlege of the

"moſt extenfive nature ; a matter of fcience, of diligence, of

"reflexion ; without which no fenator can poffibly be fit for his

" office."

66

THE miſchiefs that have arifen to the public from inconfide

rate alterations in our laws, are too obvious to be called in quef

tion ; and how far they have been owing to the defective educa

tion of o fenators, is a point well worthy the public attention,

The common law of England has fared like other venerable edi

fices of antiquity, which rash and unexperienced workmen have

ventured to new-drefs and refine, with all the rage of modern im

provement. Hence frequently it's fymmetry has been deſtroyed,

it's proportions diſtorted, and it's majeſtic fimplicity exchanged

for fpecious embelliſhments and fantaſtic novelties. For, to fay

the truth, almoſt all the perplexed queſtions, almoft all the nice

ties, intricacies, and delays (which have fometimes difgraced the

Engliſh, as well as other, courts of juftice ) owe their original

not to the common law itſelf, but to innovations that have been

made in it by acts of parliament ; " overladen ( as fir Edward

"Coke expreffes it ) , with provifoes and additions, and many

"times on a fudden penned or corrected by men of none or very

"little judgment in law." This great and well-experienced judge

declares, that in all his time he never knew two questions made

upon rights merely depending upon the common law ; and

warmly laments the confufion introduced by ill-judging and un

learned legiſlators. " But if, he ſubjoins, acts of parliament were

"after the old fashion penned, by fuch only as perfectly knew

"what the common law was before the making of any act of

parliament concerning that matter, as alfo how far forth for

"mer ftatutes had provided remedy for former miſchiefs, and

" defects difcovered by experience ; then ſhould very few quef

66

De Legg. 3. 18. Eftfenatori neceffarium fine quo paratus effe fenator nullo pacto poteft.

noffe rempublicam ; idque late patet :-genus 2 Rep. Pref.
f

boc omne fcientiae, diligentiae, memoriae eft;

❝tions
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"tions in law arife, and the learned fhould not fo often and fo

"much perplex their heads to make atonement and peace, by

“ conſtruction of law, between infenfible and difagreeing words,

"fentences, and provifoes, as they now do." And if this incon

venience was fo heavily felt in the reign ofqueen Elizabeth, you

may judge how the evil is increafed in later times, when the

ſtatute book is fwelled to ten times a larger bulk ; unless it fhould

be found, that the penners of our modern ſtatutes have propor

tionably better informed themſelves in the knowlege of the com

mon law.

WHAT is faid of our gentlemen in general, and the propriety

of their application to the ſtudy of the laws of their country,

will hold equally ftrong or ftill ftronger with regard to the nobi

lity of this realm, except only in the article of ferving upon ju

ries. But, instead of this, they have feveral peculiar provinces

of far greater confequence and concern ; being not only by birth

hereditary counsellors of the crown, and judges upon their ho

nour of the lives of their brother-peers, but alſo arbiters of the

property of all their fellow-fubjects, and that in the laft refort.

In this their judicial capacity they are bound to decide the niceſt

and moſt critical points of the law ; to examine and correct fuch

errors as have eſcaped the moſt experienced fages of the profef

fion, the lord keeper and the judges of the courts at Weſtminſter.

Their fentence is final, decifive, irrevocable : no appeal, no cor

rection, not even a review can be had : and to their determina

tion, whatever it be, the inferior courts of juſtice muſt conform ;

otherwiſe the rule of property would no longer be uniform and

fteady.

SHOULD a judge in the moſt ſubordinate juriſdiction be de

ficient in the knowlege of the law, it would reflect infinite con

tempt upon himſelf and diſgrace upon thoſe who employ him.

And yet the confequence of his ignorance is comparatively very

trifling and ſmall his judgment may be examined, and his er

rors rectified, by other courts. But how much more ferious and

B 2
affecting



12 INTROD.On the STUDY

affecting is the caſe of a ſuperior judge, if without any ſkill in

the laws he will boldly venture to decide a queſtion, upon which

the welfare and fubfiftence of whole families may depend ! where

the chance of his judging right, or wrong, is barely equal ; and

where, if he chances to judge wrong, he does an injury of the

moſt alarming nature, an injury without poffibility of redreſs !

YET, vaft as this truft is, it can no where be ſo properly re

poſed as in the noble hands where our excellent conſtitution has

placed it and therefore placed it, becauſe, from the indepen

dence of their fortune and the dignity of their ſtation, they are

prefumed to employ that leifure which is the confequence of

both, in attaining a more extenſive knowlege of the laws than

perfons of inferior rank : and becauſe the founders of our polity

relied upon that delicacy of fentiment, ſo peculiar to noble birth ;

which, as on the one hand it will prevent either intereſt or af

fection from interfering in queftions of right, fo on the other it

will bind a peer in honour, an obligation which the law eſteems

equal to another's oath, to be maſter of thofe points upon which

it is his birthright to decide.

THE Roman pandects will furniſh us with a piece of hiſtory

not unapplicable to our preſent purpoſe. Servius Sulpicius, a

gentleman of the patrician order, and a celebrated orator, had

occafion to take the opinion of Quintus Mutius Scaevola, the

oracle of the Roman law ; but for want of fome knowlege in

that ſcience, could not fo much as underſtand even the technical

terms, which his friend was obliged to make uſe of. Upon which

Mutius Scaevola could not forbear to upbraid him with this me

morable reproof ", " that it was a fhame for a patrician, a noble

"man, and an orator of caufes, to be ignorant of that law in

"which he was ſo peculiarly concerned." This reproach made fo

deep an impreffion on Sulpicius , that he immediately applied

himſelf to the ſtudy of the law ; wherein he arrived to that pro

Ff.1. 2. 2. § . 43. Turpe effe patricio, & nobili, & caufas oranti, jus in quo verfa

retur ignorare.

ficiency,



§. I. of the LAW.
13.

1

ficiency, that he left behind him about a hundred and fourſcore

volumes of his own compiling upon the ſubject ; and became, in

the opinion of Cicero , a much more complete lawyer than even

Mutius Scaevola himſelf..

I WOULD not be thought to recommend to our Engliſh no

bility and gentry to become as great lawyers as Sulpicius ; though

he, together with this character, ſuſtained likewife that of an

excellent orator, a firm patriot, and a wiſe indefatigable ſenator ;

but the inference which arifes from the ſtory is this, that igno

rance ofthe laws of the land hath ever been eſteemed dishonour

able, in thoſe who are entruſted by their country to maintain, to

adminifter, and to amend them..

BUT ſurely there is little occafion to enforce this argument

any farther to perſons of rank and diſtinction , if we of this place

may be allowed to form a general judgment from thoſe who are

under our inſpection : happy, that while we lay down the rule,

we can alſo produce the example. You will therefore permit your

profeffor to indulge both a public and private fatisfaction, by

bearing this open teftimony ; that in the infancy of theſe ſtudies

among us, they were favoured with the moſt diligent attendance;

and purſued with the moſt unwearied application, by thofe of the

nobleſt. birth and moſt ample patrimony : ſome of whom are ſtill

the ornaments of this feat of learning ; and others at a greater

diſtance continue doing honour to it's inftitutions, by comparing

our polity and laws with thoſe of other kingdoms abroad, or ex-

erting their fenatorial abilities in the councils of the nation at

home.

NOR will fome degree of legal knowlege be found in the leaſt

fuperfluous to perfons of inferior rank ; eſpecially those of the

learned profeffions. The clergy in particular, befides the com-

mon obligations they are under in proportion to their rank and '

fortune, have alfo abundant reafon, confidered merely as clergy-

h Brut. 41 .

men,
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men, to be acquainted with many branches of the law, which

are almoſt peculiar and appropriated to themſelves alone . Such

are the laws relating to advowfons, inftitutions, and inductions

to fimony, and fimoniacal contracts ; to uniformity, refidence,

and pluralities ; to tithes and other ecclefiaftical dues ; to mar

riages (more eſpecially of late) and to a variety of other fubjects,

which are configned to the care of their order by the provifions

of particular ſtatutes. To underſtand theſe aright, to diſcern what

is warranted or enjoined, and what is forbidden by law, demands

a fort of legal apprehenfion ; which is no otherwiſe to be acqui

red than by uſe and a familiar acquaintance with legal writers.

FOR the gentlemen of the faculty of phyfic, I muſt frankly

own that I ſee no ſpecial reaſon, why they in particular ſhould

apply themſelves to the ſtudy of the law ; unleſs in common with

other gentlemen, and to complete the character of general and

extenſive knowlege ; a character which their profeffion, beyond

others, has remarkably deſerved . They will give me leave how

ever to fuggeft, and that not ludicrously, that it might frequent

ly be of ufe to families upon fudden emergencies, if the phyſician

were acquainted with the doctrine of laft wills and teſtaments,

at leaſt ſo far as relates to the formal part of their execution .

BUT thofe gentlemen who intend to profefs the civil and ec

'cleſiaſtical laws in the ſpiritual and maritime courts of this king

dom, are of all men ( next to common lawyers ) the moſt indiſ

penfably obliged to apply themſelves ſeriouſly to the ſtudy of our

municipal laws. For the civil and canon laws, confidered with

refpect to any intrinfic obligation, have no force or authority in

this kingdom ; they are no more binding in England than our

laws are binding at Rome. But as far as theſe foreign laws, on

account offome peculiar propriety, have in ſome particular cafes,

and in fome particular courts, been introduced and allowed by

our laws, fo far they oblige, and no farther; their authority being

wholly founded upon that permiffion and adoption . In which we

are not fingular in our notions ; for even in Holland, where the

imperial
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imperial law is much cultivated and it's deciſions pretty generally

followed, we are informed by Van Leeuwen , that, " it receives

" it's force from cuſtom and the confent of the people, either ta

66

k

citly or expreffly given : for otherwife, he adds, we fhould no

"more be bound by this law, than by that of the Almains, the

" Franks, the Saxons, the Goths, the Vandals, and other of the

“antient nations. " Wherefore, in all points in which the diffe

rent fyftems depart from each other, the law of the land takes

place of the law of Rome, whether antient or modern, imperial

or pontificial. And in thofe of our English courts wherein a re-

ception has been allowed to the civil and canon laws, if either

they exceed the bounds of that reception, by extending them-

felves to other matters, than are permitted to them ; or if ſuch

courts proceed according to the decifions of thofe laws, in cafes

wherein it is controlled by the law of the land, the common law

in either inftance both may, and frequently does, prohibit and

annul their proceedings and it will not be a fufficient excuſe

for them to tell the king's courts at Weſtminſter, that their prac

tice is warranted by the laws of Juftinian or Gregory, or is con-

formable to the decrees of the Rota or imperial chamber. For

which reaſon it becomes highly neceffary for every civilian and

canoniſt that would act with fafety as a judge, or with prudence

and reputation as an advocate, to know in what cafes and how

far the Engliſh laws have given fanction to the Roman ; in what

points the latter are rejected ; and where they are both fo inter

mixed and blended together, as to form certain fupplemental

parts of the common law of England, diftinguifhed by the titles

of the king's maritime, the king's military, and the king's eccle-

fiaſtical law . The propriety of which enquiry the univerſity of

Oxford has for more than a century fo thoroughly feen, that in:

her ftatutes fhe appoints, that one of the three questions to be

annually difcuffed at the act by the jurist-inceptors ſhall relate to

the common law ; fubjoining this reafon, " quia juris civilis flu-

diofos decet haud imperitos effe juris municipalis, & differentias ex

1

"

i Dedicatiocorporisjuris civilis. Edit.1663 .

Hale. Hift . C. L. c . 2. Selden in Fle

tam. 5 Rep . Caudrey's Cafe . 2 Inft. 599.

1 Tit. VII. Sect. 2. §. z.

" tersi
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" teri patriquejuris notas habere." And the ftatutes m of the uni

verfity of Cambridge fpeak expreflly to the fame effect.

FROM the general uſe and neceffity of fome acquaintance with

the common law, the inference were extremely eaſy, with regard

to the propriety of the preſent inſtitution, in a place to which

gentlemen of all ranks and degrees refort, as the fountain of all

ufeful knowlege. But how it has come to paſs that a defign of

this fort has never before taken place in the univerſity, and the

reaſon why the ſtudy of our laws has in general fallen into diſuſe,

I ſhall previouſly proceed to enquire .

66

SIR John Forteſcue, in his panegyric on the laws of England,

(which was written in the reign of Henry the fixth) puts " a very

obvious queſtion in the mouth of the young prince, whom he is

exhorting to apply himſelf to that branch of learning ;
why the

"laws of England, being fo good, fo fruitful, and fo commo

" dious, are not taught in the univerſities, as the civil and canon

" laws are ?" In anſwer to which he gives what ſeems, with

due deference be it ſpoken, a very jejune and unſatisfactory rea

fon ; being in ſhort, that " as the proceedings at common law

"were in his time carried on in three different tongues , the

Engliſh, the Latin, and the French, that ſcience muſt be ne

ceffarily taught in thoſe three ſeveral languages ; but that in

" the univerfities all fciences were taught in the Latin tongue

only ; and therefore he concludes, that they could not be con

"veniently taught or ſtudied in our univerſities . " But without

attempting to examine ſeriouſly the validity of this reaſon, (the

very ſhadow of which by the wiſdom of your late conſtitutions

is entirely taken away) we perhaps may find out a better, or at

leaſt a more plaufible account, why the ſtudy of the municipal

laws has been banished from theſe feats of fcience, than what the

learned chancellor thought it prudent to give to his royal pupil.

66

66

(6

Doctor legum mox a doctoratu dabit ope

ram legibus Angliae, ut non fit imperitus earum

legum quas habetfua patria, et differentias ex

teripatriiquejuris nofcat. Stat. Eliz . R. c.14.

Cowel. Inftitut. in proëmio.

° .c. 48.
А
A c.47.

THAT
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THAT antient collection of unwritten maxims and customs,

which is called the common law, however compounded or from

whatever fountains derived, had fubfifted immemorially in this

kingdom ; and, though fomewhat altered and impaired by the

violence of the times, had in great meaſure weathered the rude

Thock of the Norman conqueft. This had endeared it to the

people in general, as well becauſe it's decifions were univerfally

known, as becauſe it was found to be excellently adapted to the

genius of the Engliſh nation . In the knowlege of this law con

fifted great part of the learning of thoſe dark ages ; it was then

taught, ſays Mr Selden , in the monafteries, in the univerfities,

and in the families of the principal nobility. The clergy in par

ticular, as they then engroffed almoſt every other branch of learn

ing, fo ( like their predeceffors the Britiſh druids 1 ) they were

peculiarly remarkable for their proficiency in the ſtudy of the

law. Nullus clericus nifi caufidicus, is the character given of them

ſoon after the conqueft by William of Malmſbury ' . The judges

therefore were uſually created out of the facred order *, as was

likewiſe the caſe among the Normans ; and all the inferior offi

ces were ſupplied by the lower clergy, which has occafioned their

fucceffors to be denominated clerks to this day.

BUT the common law of England, being not committed to

writing, but only handed down by tradition, uſe, and experience,

was not ſo heartily reliſhed by the foreign clergy; who came

over hither in ſhoals during the reign of the conqueror and his

two fons, and were utter ftrangers to our conftitution as well as

our language. And an accident, which foon after happened, had

nearly completed it's ruin . A copy of Juſtinian's pandects, being

newly " diſcovered at Amalfi, ſoon brought the civil law into

Pin Fletam. 7.7.

9 Caefar de bello Gal. 6. 12 .

de geft. reg. 1.4.

Dugdale Orig. jurid. c. 8.

Lesjuges font fages perfonnes & autenti

ques, ficome les archevefques, evefques, les

S

chanoines les eglifes cathedraulx, & les autres

perfonnes qui ont dignitez infainte eglife ; les

abbex, les prieurs conventaulx, & les gouver

neurs des eglifes, &c. Grand Coutumier,

ch. 9.

u circ. A. D.1130.

с
vogue
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vogue all over the west of Europe, where before it was quite

laid afide and in a manner forgotten ; though fome traces of it's

authority remained in Italy * and the eaſtern provinces of the em

pire . This now became in a particular manner the favourite of

the popiſh clergy, who borrowed the method and many of the

maxims of their canon law from this original. The ftudy of it

was introduced into feveral univerfities abroad, particularly that

of Bologna ; where exerciſes were performed, lectures read, and

degrees conferred in this faculty, as in other branches of ſcience :

and many nations on the continent, juft then beginning to reco

ver from the convulfions confequent upon the overthrow of the

Roman empire, and fettling by degrees into peaceable forms of

government, adopted the civil law, ( being the beſt written ſyſ

tem then extant) as the baſis of their ſeveral conftitutions ; blend

ing and interweaving it among their own feodal cuſtoms, in fome

places with a more extenfive, in others a more confined authority .

W

NOR was it long before the prevailing mode of the times

reached England. For Theobald, a Norman abbot, being elect

ed to the fee of Canterbury , and extremely addicted to this new

ſtudy, brought over with him in his retinue many learned profi

cients therein ; and among the reft Roger firnamed Vacarius,

whom he placed in the univerſity of Oxford ', to teach it to the

people of this country. But it did not meet with the fame eafy

reception in England, where a mild and rational ſyſtem of laws

had been long eſtabliſhed, as it did upon the continent ; and,

though the monkiſh clergy (devoted to the will of a foreign pri

mate) received it with eagerness and zeal, yet the laity who were

more intereſted to preferve the old conftitution, and had already

feverely felt the effect of many Norman innovations, continued

wedded to the uſe of the common law. King Stephen imme

LL. Wifigoth. 2. 1.9.

Capitular. Hludov . Pii. 4. 102.

Epiftol. Innocent.IV. inM.Paris. ad A.D.1254 .

a A. D. 1138.

b Gervaf. Dorobern . A&t. Pontif. Cantuar.

diately

▾ Selden in Fletam 5.5.

Domat's treatife of laws. c. 13. §.9 . col . 1665.
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diately publiſhed a proclamation , forbidding the ſtudy of the

laws, then newly imported from Italy ; which was treated by the

monks as a piece of impiety, and, though it might prevent the

introduction of the civil law procefs into our courts of juftice,

yet did not hinder the clergy from reading and teaching it in.

their own ſchools and monafteries.

e

FROM this time the nation feems to have been divided into

two parties ; the bishops and clergy, many of them foreigners,

who applied themſelves wholly to the ſtudy of the civil and ca

non laws, which now came to be infeparably interwoven with

each other ; and the nobility and laity, who adhered with equal

pertinacity to the old common law ; both of them reciprocally

jealous of what they were unacquainted with, and neither of

them perhaps allowing the oppofite ſyſtem that real merit which

is abundantly to be found in each. This appears on the one

hand from the spleen with which the monaftic writers ſpeak of

our municipal laws upon all occafions ; and, on the other, from

the firm temper which the nobility fhewed at the famous parlia

ment of Merton ; when the prelates endeavoured to procure an

act, to declare all baftards legitimate in cafe the parents inter

married at any time afterwards ; alleging this only reaſon, becauſe

holy church (that is, the canon law) declared ſuch children legi

timate : but all the earls and barons (fays the parliament roll )

" with one voice anſwered, that they would not change the laws

"of England , which had hitherto been uſed and approved.”

And we find the fame jealoufy prevailing above a century after

wards , when the nobility declared with a kind of prophetic

fpirit, "that the realm of England hath never been unto this

"hour, neither by the confent of our lord the king and the lords

" of parliament fhall it ever be, ruled or governed by the civil

66

7.

Rog. Bacon. citat . per Selden. in Fletam.

6. in Fortefc. c. 33. & 8 Rep . Pref.

d Joan. Sarifburiens . Polycrat . 8. 22 .

* Idem, ibid. 5. 16. Polydor. Vergil, Hift.

1. 9.

f Stat. Merton. 20 Hen. III. c. 9. Et omnes

comites& barones una voce refponderunt, quod

nolunt leges Angliae mutare, quae hucufque

ufitatae funt &approbatae..

8 11 Ric. II.

C 2 " law h.

""
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"law " And of this temper between the clergy and laity many

more inſtances might be given.

WHILE things were in this fituation, the clergy, finding it

impoffible to root out the municipal law, began to withdraw

themſelves by degrees from the temporal courts ; and to that end,

very early in the reign of king Henry the third, epiſcopal confti

tutions were publiſhed , forbidding all ecclefiaftics to appear as

advocates in foro faeculari ; nor did they long continue to act as

judges there, nor caring to take the oath of office which was

then found neceffary to be adminiftred, that they fhould in all

things determine according to the law and cuſtom of this realm *

though they ſtill kept poffeffion of the high office of chancellor,

an office then of little juridical power ; and afterwards, as it's

buſineſs increaſed by degrees, they modelled the proceſs of the

court at their own difcretion .

;

BUT wherever they retired, and wherever their authority ex

tended, they carried with them the fame zeal to introduce the

rules of the civil, in exclufion of the municipal law. This ap

pears in a particular manner from the fpiritual courts of all de

nominations, from the chancellor's courts in both our univerſities,

and from the high court of chancery before-mentioned ; in all of

which the proceedings are to this day in a courſe much conformed

to the civil law : for which no tolerable reafon can be affigned,

unleſs that theſe courts were all under the immediate direction of

the popiſh ecclefiaftics, among whom it was a point of religion

to exclude the municipal law ; pope Innocent the fourth having

' forbidden the very reading of it by the clergy, becauſe it's de

ciſions were not founded on the imperial conftitutions, but merely

on the cuſtoms of the laity. And if it be confidered, that our

univerſities began about that period to receive their preſent form

of ſcholaſtic diſcipline ; that they were then, and continued to

Selden. Jan. Angler. 1. 2. §. 43. in For- vol. 1. p. 574, 599.

refc. c. 33.

j Spelman. Concil. A. D. 1217. Wilkins,

* Selden. in Fletam. 9. 3.

¹ M. Paris ad A.D. 1254.

be
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be till the time of the reformation, entirely under the influence

of the popish clergy ; ( fir John Maſon the firſt proteſtant, being

alſo the firſt lay, chancellor of Oxford ) this will lead us to per

ceive the reaſon, why the ſtudy of the Roman laws was in thoſe

days of bigotry purſued with fuch.alacrity in theſe feats of learn

ing ; and why the common law was entirely defpifed, and ef

teemed little better than heretical.

m

AND, fince the reformation, many cauſes have conſpired to

prevent it's becoming a part of academical education . As, firſt,

long ufage and eſtabliſhed cuſtom ; which, as in every thing elſe,

fo eſpecially in the forms of ſcholaſtic. exerciſe, have juſtly great

weight and authority. Secondly, the real intrinfic merit of the

civil law, confidered upon the footing of reafon and not of obli

gation, which was well known to the inſtructors of our youth ;

and their total ignorance of the merit of the common law, though

it's equal at leaſt, and perhaps an improvement on the other.

But the principal reaſon of all, that has hindered the introduc

tion of this branch of learning, is, that the ftudy of the common

law, being banished from hence in the times of popery, has

fallen into a quite different chanel, and has hitherto been wholly

cultivated in another place. But as this long uſage and eſtabliſhed

cuſtom , of ignorance in the laws of the land, begin now to be

thought, unreaſonable ; and as by this means the merit of thoſe

m There cannot be a ftronger inftance of

the abfurd and fuperftitious veneration that

was paid to thefe laws , than that the most

learned writers of the times thought they

could not form a perfect character, even of

the bleffed virgin, without making her a

civilian and a canonift. Which Albertus

Magnus, the renowned dominican doctor of

the thirteenth century, thus proves in his

Summa de laudibus chriftiferae virginis (divi .

num magis quam humanum opus) qu. 23. § . 5.

"Item quod jura civilia, &leges, & decreta

"fcivit infummo, probatur hoc modo: Sapien

"tia advocati manifeftatur in tribus ; unum,

quod obtineat omnia contrajudicemjuftum&
66

"fapientem ; fecundo, quod contra adverfarium

"aftutum & fagacem ; tertio, quod in caufa ›

"defperata : fed beatiffima virgo, contra ju- -

"dicem fapientiffimum, Dominum; contra ad

"verfarium callidiffimum, dyabolum ; in caufa

"noftra defperata ; fententiam optatam obti

"nuit." To which an eminent francifcan,

two centuries afterwards, Bernardinus de

Bufti (Mariale, part.4. ferm.9 .) very gravely

fubjoins this note. " Nec videtur incongruum

" mulieres habere peritiamjuris . Legitur enim

" de uxore Joannis Andreae gloffatoris, quod

"tantam peritiam in utroque jure babuit, ut:

"publice in fcholis legere aufa fit.

laws
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laws will probably be more generally known ; we may hope that

the method of ſtudying them will foon revert to it's antient courſe,

and the foundations at leaft of that fcience will be laid in the

two univerfities ; without being exclufively confined to the chanel

which it fell into at the times I have been juft defcribing.

FOR, being then entirely abandoned by the clergy, a few

ftragglers excepted , the ftudy and practice of it devolved of

courſe into the hands of laymen ; who entertained upon their

parts a moft hearty averfion to the civil law ", and made no

fcruple to profefs their contempt, nay even their ignorance of

it, in the moſt public manner. But ftill, as the ballance of learn

ing was greatly on the fide of the clergy, and as the common

law was no longer taught, as formerly, in any part of the king

dom, it muſt have been ſubjected to many inconveniences, and

perhaps would have been gradually loft and overrun by the civil,

(a fufpicion well juftified from the frequent tranſcripts of Juſti

nian to be met with in Bracton and Fleta ) had it not been for a

peculiar incident, which happened at a very critical time, and

contributed greatly to it's fupport.

THE incident I mean was the fixing the court of common

pleas, the grand tribunal for difputes of property, to be held in

one certain ſpot ; that the ſeat of ordinary juſtice might be per

manent and notorious to all the nation . Formerly that, in con

junction with all the other fuperior courts, was held before the

n Fortefc. de laud. LL. c. 25 .

• This remarkably appeared in the cafe

of the abbot ofTorun, M. 22 E. 3. 24. who

had cauſed a certain prior to be fummoned

to anſwer at Avignon for erecting an orato

ry contra inhibitionem novi operis ; by which

words Mr Selden, (in Flet . 8. 5. ) very juftly

underſtands to be meant the title de novi

operis nuntiatione both in the civil and canon

laws, (Ff. 39. 1. C. 8. 11. and Decretal. not

Extrav. 5. 32. ) whereby the erection ofany

new buildings in prejudice of more antient .

ones was prohibited . But Skipwith the

king's ferjeant, and afterwards chief baron

of the exchequer, declares them to be flat

nonfenfe ; “ in ceux pårolx, contra inhibiti

onem novi operis, ny ad pas entendment :”

and juftice Schardelow mends the matter

but little by informing him, that they fig

nify a reftitution in their law ; for which

reafon he very fagely refolves to pay no fort

of regard to them.of regard to them. " Ceo n'est que un refti

"tution en lour ley, pur que a ceo n'avomus

" regard, &c."

king's

66
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king's capital jufticiary of England, in the aula regis, or ſuch of

his palaces wherein his royal perfon refided ; and removed with

his houshold from one end of the kingdom to the other. This

was found to occafion great inconvenience to the ſuitors ; to re

medy which it was made an article of the great charter of liber

ties, both that of king John and king Henry the third , that

"common pleas ſhould no longer follow the king's court, but be

" held in ſome certain place :" in conſequence of which they have

ever fince been held ( a few neceffary removals in times of the

plague excepted ) in the palace of Weſtminſter only. This

brought together the profeffors of the municipal law, who be

fore were diſperſed about the kingdom, and formed them into an

aggregate body ; whereby a fociety was eſtabliſhed of perfons,

who (as Spelman obſerves) addicting themſelves wholly to the

ſtudy of the laws of the land, and no longer confidering it as a

mere fubordinate ſcience for the amuſement of leiſure hours,

foon raiſed thoſe laws to that pitch of perfection, which they

fuddenly attained under the aufpices of our Engliſh Juftinian ,,

king Edward the firft.

q

IN confequence of this lucky affemblage, they naturally fell

into a kind of collegiate order, and, being excluded from Oxford

and Cambridge, found it neceffary to eſtabliſh a new univerſity

of their own. This they did by purchaſing at various times cer-

tain houſes (now called the inns of court and of chancery) be

tween the city of Weſtminſter, the place of holding the king's

courts, and the city of London ; for advantage of ready acceſs

to the one, and plenty of provifions in the other ' . Here exer

cifes were performed, lectures read, and degrees were at length.

conferred in the common law, as at other univerſities in the ca

non and civil. The degrees were thoſe of barristers ( firſt ſtiled.

apprentices from apprendre, to learn ) who anſwered to our ba

S

P C. II.

9 Gloffar. 334.

S

Fortefc . c. 48 .

been first appointed by an ordinance of king

Edward the firft in parliament, in the 20th

year of his reign. (Spelm. Gloff. 37. Dug

chelors ;

Apprentices or Barristers feem to have dale. Orig. jurid. 55.)

•
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chelors ; as the ſtate and degree of a ferjeant ', fervientis ad legem,

did to that of doctor.

THE Crown ſeems to have ſoon taken under it's protection this

infant feminary of common law ; and, the more effectually to

fofter and cheriſh it, king Henry the third in the nineteenth

year of his reign iffued out an order directed to the mayor and

heriffs of London, commanding that no regent ofanylaw ſchools

within that city ſhould for the future teach law therein ". The

word, law, or leges, being a general term , may create ſome doubt

at this diſtance of time whether the teaching of the civil law,

or the common, or both, is hereby reftrained. But in either

cafe it tends to the fame end. If the civil law only is prohibited,

(which is Mr Selden's " opinion ) it is then a retaliation upon the

clergy, who had excluded the common law from their feats of

learning. If the municipal law be alfo included in the reſtriction,

(as fir Edward Coke underſtands it, and which the words feem

to import) then the intention is evidently this ; by preventing

private teachers within the walls of the city, to collect all the

common lawyers into the one public univerſity, which was newly

inſtituted in the fuburbs.

W

The first mention I have met with in

our lawbooks of ferjeants or countors, is in

the ftatute of Weſtm. 1. 3 Edw. I. c. 29.

and in Horn's Mirror, c.1 . §.10. c. 2. §.5 .

c. 3. § . 1. in the fame reign. But M. Paris

in his life of John II , abbot of St. Alban's,

which he wrote in 1255 , 39 Hen. III . fpeaks

of advocates at the common law, or coun

tors (quos banci narratores vulgariter appel

lamus) as of an order of men well known.

And we have an example of the antiquity

of the coif in the ſame author's hiſtory of

England, A. D. 1259. in the cafe of one

William de Buffy ; who, being called to

account for his great knavery and mal

practices, claimed the benefit of his orders

or clergy, which till then remained an en

tire fecret ; and to that end voluit ligamenta

coifae fuaefolvere, ut palam monftraret fe ton

furam habere clericalem ; fed non eft permiſſus.

Satelles vero eum arripiens , non per coifae

ligaminafedper guttur eum apprehendens, traxit

ad carcerem. And hence fir H. Spelman con

jectures, (Gloffar. 335. ) that coifs were in

troduced to hide the tonfure of fuch rene

gade clerks, as were ſtill tempted to remain

in the fecular courts in the quality of advo

cates or judges, notwithſtanding their pro

hibition by canon.

u Ne aliquis fcholas regens de legibus in ea

dem civitate de caetero ibidem leges doceat.

w in Flet. 8. 2.

x 2 Inft. proëm.

IN



§. 1.
25

of the LAW.

66

In this juridical univerfity (for fuch it is infifted to have been

by Fortescue and fir Edward Coke ' ) there are two forts of col

legiate houſes ; one called inns of chancery, in which the younger

ſtudents ofthe law were uſually placed, " learning and ſtudying,

ſays Fortescue , the originals and as it were the elements of

"the law ; who, profiting therein, as they grow to ripeneſs ſo

"are they admitted into the greater inns of the fame ſtudy, call

" ed the inns of court." And in theſe inns of both kinds, he

goes on to tell us, the knights and barons, with other grandees

and noblemen of the realm , did ufe to place their children ,

though they did not defire to have them thoroughly learned in

the law, or to get their living by it's practice : and that in his

time there were about two thouſand ſtudents at theſe ſeveral inns,

all of whom he informs us were filii nobilium, or gentlemen born.

HENCE it is evident, that ( though under the influence of

the monks our univerſities neglected this ſtudy, yet ) in the time

of Henry the fixth it was thought highly neceffary and was the

univerſal practice, for the young nobility and gentry to be in

ſtructed in the originals and elements of the laws. But by degres

this cuſtom has fallen into difufe ; fo that in the reign of queen

Elizabeth fir Edward Cokeb does not reckon above a thouſand

ſtudents, and the number at preſent is very confiderably leſs.

Which ſeems principally owing to theſe reaſons : first, becauſe

the inns of chancery being now almoſt totally filled by the infe

rior branch of the profeffion, they are neither commodious nor

proper for the reſort of gentlemen of any rank or figure ; ſo that

there are now very rarely any young ftudents entered at the inns

of chancery : ſecondly, becauſe in the inns of court all forts of

regimen and academical fuperintendance, either with regard to

morals or ſtudies, are found impracticable and therefore entirely

neglected laſtly, becauſe perſons of birth and fortune, after

having finiſhed their uſual courſes at the univerſities, have ſeldom

y c.

z

. 49.

3 Rep. pref.

a ibid.

bibid.

Ꭰ leifure
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leiſure or refolution fufficient to enter upon a newſcheme of ſtudy

at a new place of inſtruction . Wherefore few gentlemen now

refort to the inns of court, but fuch for whom the knowlege of

practice is abfolutely neceffary ; fuch, I mean, as are intended

for the profeffion : the reft of our gentry, (not to fay our nobi

lity alſo ) having uſually retired to their eftates, or viſited foreign

kingdoms, or entered upon public life, without any inſtruction

in the laws of the land ; and indeed with hardly any opportunity

of gaining inftruction, unless it can be afforded them in thefe

feats of learning.

any

AND that theſe are the proper places, for affording affiſtances

of this kind to gentlemen of all ſtations and degrees, cannot ( I

think ) with colour of reafon be denied. For not one of the

objections, which are made to the inns of court and chancery,

and which I have juſt enumerated, will hold with regard to the

univerſities. Gentlemen may here affociate with gentlemen of

their own rank and degree. Nor are their conduct and ſtudies

left entirely to their own difcretion ; but regulated by a diſci

pline fo wife and exact, yet ſo liberal, ſo ſenſible and manly,

that their conformity to it's rules (which does at preſent ſo much

honour to our youth ) is not more the effect of conſtraint, than

of their own inclinations and choice. Neither need they appre

hend too long an avocation hereby from their private concerns

and amuſements, or (what is a more noble object) the ſervice of

their friends and their country. This ſtudy will go hand in hand

with their other purſuits : it will , obftruct none of them ; it will

ornament and affift them all.

BUT if, upon the whole, there are any ſtill wedded to mo

naftic prejudice, that can entertain a doubt how far this ſtudy is

properly and regularly academical, fuch perfons I am afraid either

have not confidered the conftitution and deſign of an univerſity,

or elſe think very meanly of it. It muſt be a deplorable narrow

nefs of mind, that would confine theſe ſeats of inftruction to the

limited views of one or two learned profeffions. To the praiſe

of

D
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of this age be it ſpoken, a more open and generous way of think

ing begins now univerfally to prevail. The attainment of liberal

and genteel accomplishments, though not of the intellectual fort,

has been thought by our wifeſt and moſt affectionate patrons ,

and very lately by the whole univerſity , no ſmall improvement

of our antient plan of education ; and therefore I may fafely af

firm that nothing ( how unusual foever) is, under due regulations,

improper to be taught in this place, which is proper for a gentle

man to learn. But that a ſcience, which diſtinguiſhes the crite

rions of right and wrong ; which teaches to eſtabliſh the one,

and prevent, puniſh, or redreſs the other ; which employs in it's

theory the nobleft faculties of the foul, and exerts in it's practice

the cardinal virtues of the heart ; a fcience, which is univerſal in

it's uſe and extent, accommodated to each individual, yet com

prehending the whole community ; that a fcience like this ſhould

have ever been deemed unneceſſary to be ſtudied in an univerſity,

is matter of aſtoniſhment and concern . Surely, if it were not be

fore an object of academical knowlege, it was high time to make

it one ; and to thoſe who can doubt the propriety of it's recep

tion among us (if any ſuch there be) we may return an anſwer

in their own way ; that ethics are confeffedly a branch of acade

mical learning, and Ariftotle himself has faid, fpeaking of the

laws of his own country, that juriſprudence or the knowlege of

thoſe laws is the principal and moſt perfect branch of ethics.

FROM a thorough conviction of this truth, our munificent

benefactor MrVINER, having employed above half a century in

amaffing materials for new modelling and rendering more com

modious the rude ſtudy of the laws of the land, configned both

Lord chancellor Clarendon, in his dia

logue ofeducation, among his tracts , p.325 .

appears to have been very folicitous, that

it might be made " a part of the ornament

"of our learned academies to teach the

"qualities of riding, dancing, and fencing,

" at thofe hours when more ſerious exer

"cifes fhould be intermitted ."

d By accepting in full convocation the

remainder of lord Clarendon's hiſtory from

his noble defcendants, on condition to ap

ply the profits arifing from it's publication

to the eſtabliſhment of a manage in the uni

verfity.

Ο Τέλειος μάλισα αρετή, ότι της τελείας αρετής

xenors in. Ethic. ad Nicomath. 1. 5. c. 3.

D 2 the
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the plan and execution of theſe his public-fpirited deſigns to the

wiſdom of his parent univerfity. Refolving to dedicate his learn

ed labours " to the benefit of pofterity and the perpetual ſervice

"of his country ," he was fenfible he could not perform his re

folutions in a better and more effectual manner, than by extend

ing to the youth of this place thoſe affiſtances, of which he fo

well remembered and fo heartily regretted the want. And the

ſenſe, which the univerfity has entertained of this ample and moſt

uſeful benefaction, muft appear beyond a doubt from their gra

titude in receiving it with all poffible marks of efteem ; from

their alacrity and unexampled diſpatch in carrying it into execu

tion ; and, above all, from the laws and conftitutions by which

they have effectually guarded it from the neglect and abuſe to

which fuch inftitutions are liable . We have ſeen an univerfal

emulation, who beſt ſhould underſtand, or moſt faithfully puf

f See the preface to the eighteenth vo

lume of his abridgment.

* MrViner is enrolled among the public

benefactors of the univerfity by decree of

convocation.

Mr Viner died June 5, 1756. His ef

fects were collected and fettled , near a vo

fume of his work printed, almoſt the whole

difpofed of, and the accounts made up, in

a year and a half from his deceaſe, by the

very diligent and worthy adminiſtrators with

the will annexed, ( Dr Weft and Dr Good

of Magdalene, Dr Whalley of Oriel, Mr

Buckler of All Souls, and Mr Betts of Uni

verfity college ) to whom that care was

configned by the univerfity . Another half

year was employed in confidering and fet

tling a plan ofthe propofed inftitution, and

in framing the ftatutes thereupon, which

were finally confirmed by convocation on

the 3d of July, 1758. The profeffor was

elected on the 20th of October following,

and two ſcholars on the fucceeding day.

And, laftly, it was agreed at the annual

audit in 1761 , to eftablish a fellowship ;

and a fellow was accordingly elected in

January following. The refidue of this

fund, arifing from the fale of Mr Viner's

abridgment, will probably be fufficient here

after to found another fellowſhip and fcho

larſhip, or three more ſcholarſhips, as ſhall

be thought moſt expedient.

i The ftatutes are in fubftance as fol

lows :

1. THAT the accounts of this benefac

tion be ſeparately kept, and annually au

dited by the delegates of accounts and pro

feffor, and afterwards reported to convoca

tion.

Z. THAT a profefforſhip ofthe laws of

England be eſtabliſhed, with a falary of two

hundred pounds per annum ; the profeffor

to be elected by convocation, and to be at

the time of his election at least a maſter of

arts or bachelor of civil law in the univer

fity of Oxford, of ten years ſtanding from

his matriculation ; and alfo a barriſter at

law of four years ftanding at the bar.

3. THAT fuch profeffor (by himſelf, or

by deputy , to be previouſly approved by

convocation )
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fue, the deſigns of our generous patron : and with pleafure we

recollect, that thoſe who are moſt diſtinguiſhed by their quality,

convocation ) do read one folemn public

lecture on the laws of England, and in the

Engliſh language, in every academical term,

at certain ftated times previous to the com

mencement of the common law term ; or

forfeit twenty pounds for every omillion to

MrViner's general fund : and alfo (by him

felf, or by deputy to be approved, if occa

fional, by the vice- chancellor and proctors ;

or, if permanent, both the cauſe and the

deputy to be annually approved by convo

cation) do yearly read one complete courfe

of lectures on the laws of England, and in

the English language, confifting of fixty

lectures at the leaft ; to be read during the

univerſity term time, with fuch proper in

tervals that not more than four lectures may

fall within any fingle week : that the pro

feffor do give a month's notice of the time

when the courſe is to begin, and do read

gratis to the ſcholars of Mr Viner's founda

tion ; but may demand of other auditors

fuch gratuity as ſhall be fettled from time

to time by decree of convocation : and

that, for every of the faid fixty lectures o

mitted, the profeffor, on complaint made

to the vice-chancellor within the year, do

forfeit forty fhillings to Mr Viner's general

fund ; the proof of having performed his

duty to lie upon the faid profeffor.

6. THAT every fellow be elected by

convocation, and at the time of election be

unmarried, and at leaſt a maſter of arts or

bachelor of civil law, and a member of

fome college or hall in the univerſity of

Oxford ; the fcholars of this foundation or

fuch as have been ſcholars (if qualified and

approved of by convocation ) to have the

preference : that, if not a barriſter when

chofen, he be called to the bar within one

year after his election ; but do refide in the

univerfity two months in every year, or in

cafe of non-refidence do forfeit the ftipend

of that year to Mr Viner's general fund.

7. THAT every ſcholar be elected by

convocation, and at the time of election be

unmarried, and a member of fome college

or hall in the univerfity of Oxford, who

ſhall have been matriculated twenty four

calendar months at the leaft : that he do

take the degree of bachelor of civil law

with all convenient ſpeed ; (either proceed

ing in arts or otherwiſe) and previous to his

taking the fame, between the ſecond and

eighth year from his matriculation , be

bound to attend two courfes of the profef

4. THAT every profeffor do continue in for's lectures, to be certified under the pro

his office during life, unleſs in cafe of fuch feffor's hand ; and within one year after

miſbehaviour as fhall amount to bannition taking the fame be called to the bar : that

by the univerſity ftatutes ; or unless he de- he do annually refide fix months till he is

ferts the profeffion of the law by betaking of four years ſtanding, and four months

himſelf to another profeffion ; or unlefs , from that time till he is maſter of arts or

after one admonition by the vice- chancellor bachelor of civil law ; after which he be

and proctors for notorious neglect, he is bound to refide two months in every year;

guilty of another flagrant omiffion : in any or in cafe of non-refidence, do forfeit the

of which cafes he be deprived by the vice- ipend of that year to Mr Viner's general

chancellor, with confent of the houfe of fund.

convocation .
8. THAT the ſcholarſhips do become

void in caſe of non-attendance on the pro

feffor, or not taking the degree of bachelor

of

5. THAT fuch a number of fellowships

with a ſtipend of fifty pounds per annum,

and fcholarſhips with a ftipend of thirty

pounds be eſtabliſhed, as the convocation

fhall from time to time ordain, according

to the ſtate of Mr Viner's revenues.

*
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their fortune, their ſtation, their learning, or their experience,

have appeared the moſt zealous to promote the fuccefs of Mr Vi

ner's eſtabliſhment.

THE advantages that might refult to the ſcience of the law

itſelf, when a little more attended to in theſe feats of knowlege,

perhaps would be very confiderable. The leiſure and abilities of

the learned in theſe retirements might either fuggeft expedients,

or execute thoſe dictated by wifer heads , for improving it's

method, retrenching it's fuperfluities, and reconciling the little

contrarieties, which the practice of many centuries will neceffarily

create in any human ſyſtem : a taſk, which thoſe who are deeply

employed in buſineſs, and the more active ſcenes of the profef

fion, can hardly condefcend to engage in. And as to the intereſt,

or ( which is the fame ) the reputation of the univerſities them

felves, I may venture to pronounce, that if ever this ſtudy ſhould

arrive to any tolerable perfection either here or at Cambridge,

the nobility and gentry of this kingdom would not ſhorten their

refidence upon this account, nor perhaps entertain a worſe opi

nion of the benefits of academical education. Neither ſhould it

be confidered as a matter of light importance, that while we

thus extend the pomoeria of univerfity learning, and adopt a new

tribe of citizens within theſe philofophical walls, we intereſt a

of civil law, being duly admonished fo to

do bythe vice-chancellor and proctors : and

that both fellowships and ſcholarſhips do ex

pire at the end of ten years after each re

fpective election ; and become void in cafe

ofgrofs miſbehaviour, non-refidence for two

years together, marriage, not being called

to the bar within the time before limited,

( being duly admonished fo to be by the

vice-chancellor and proctors ) or deferting

the profeffion of the law by following any

other profeffion and that in any of thefe

cafes the vice- chancellor, with confent

convocation, do declare the place actually

void.

9. THAT in caſe of any vacancy of the

profefforſhip, fellowſhips, or ſcholarſhips,

the profits of the current year be ratably

divided between the predeceffor or his re

preſentatives, and the fucceffor ; and that a

new election be had within one month af

terwards, unleſs by that means the time of

election fhall fall within any vacation , in

which caſe it be deferred to the first week

in the next full term. And that before any

convocation fhall be held for fuch election,

or for any other matter relating to Mr Vi

ner's benefaction, ten days public notice be

given to each college and hall of the con

vocation, and the cauſe of convoking it.

* See lord Bacon's propoſals and offer of

a digeft.

very
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very numerous and very powerful profeffion in the preſervation

of our rights and revenues.

FOR I think it is paſt diſpute that thoſe gentlemen, who re

fort to the inns of court with a view to purfue the profeffion,

will find it expedient (whenever it is practicable) to lay the pre

vious foundations of this, as well as every other ſcience, in one

of our learned univerſities. We may appeal to the experience of

every fenfible lawyer, whether any thing can be more hazardous

or diſcouraging than the uſual entrance on the ſtudy of the law.

A raw and unexperienced youth, in the moſt dangerous ſeaſon of

life, is tranfpanted on a fudden into the midſt of allurements to

pleaſure, without any reftraint or check but what his own pru

dence can fuggeft ; with no public direction in what courſe to

purfue his enquiries ; no private affiftance to remove the diftreffes

and difficulties, which will always embarass a beginner. In this

fituation he is expected to fequefter himſelf from the world, and

by a tedious lonely proceſs to extract the theory of law from a

maſs of undigested learning ; or elſe by an affiduous attendance

on the courts to pick up theory and practice together, fufficient

to qualify him for the ordinary run of buſineſs . How little

therefore is it to be wondered at, that we hear of fo frequent

miſcarriages ; that fo many gentlemen of bright imaginations

grow weary of fo unpromifing a fearch ' , and addict themfelves

wholly to amuſements, or other lefs innocent purſuits ; and that

fo many perſons of moderate capacity confuſe themſelves at firſt

fetting out, and continue ever dark and puzzled during the re

mainder of their lives !

THE evident want of fome affiftance in the rudiments of le-

gal knowlege, has given birth to a practice, which, if ever it

grown to be general, muſt have proved of extremely perni
had

1 Sir Henry Spelman, in the preface to

his gloffary, gives us a very lively picture

of his own diftrefs upon this occafion.

Emifit me mater Londinum, juris noftri ca

"pefendi gratia ; cujus cum veftibulum falu

66

"taffem, reperiffemque linguam peregrinam, dia

" lectum barbaram, methodum inconcinnum, mo

"lem non ingentem folum fed perpetuis humeris

“fuftinendam, excidit mihi (fateor) animus,

" Fc."

cious
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cious confequence : I mean the cuſtom, by ſome ſo very warmly

recommended, to drop all liberal education, as of no ufe to

lawyers ; and to place them, in it's ſtead, as the defk of fome

ſkilful attorney ; in order to initiate them early in all the depths

of practice, and render them more dextrous in the mechanical

part of buſineſs . A few inftances of particular perſons, (men of

excellent learning, and unblemished integrity) who, in fpight of

this method of education, have fhone in the foremoft ranks of

the bar, have afforded fome kind of fanction to this illiberal path

to the profeffion, and biaffed many parents, of ſhortſighted judg

ment, in it's favour : not confidering, that there are fome ge

niuſes, formed to overcome all diſadvantages, and that from ſuch

particular inſtances no general rules can be formed ; nor obſer

ving, that thoſe very perſons have frequently recommended by

the moſt forcible of all examples, the difpofal of their own off

ſpring, a very different foundation of legal ſtudies, a regular aca

demical education. Perhaps too, in return, I could now direct

their eyes to our principal feats of juſtice, and ſuggeſt a few

but in theſe all who
hints, in favour of univerſity learning ™ : ---

hear me, I know, have already prevented me.

m

MAKING therefore due allowance for one or two ſhining

exceptions, experience may teach us to foretell that a lawyer thus

educated to the bar, in fubfervience to attorneys and folicitors ",

will find he has begun at the wrong end. If practice be the

whole he is taught, practice muft alſo be the whole he will ever

know if he be uninſtructed in the elements and firſt principles

upon which the rule of practice is founded, the leaſt variation

from eſtabliſhed precedents will totally diſtract and bewilder him :

ita lex fcripta eft is the utmoſt his knowlege will arrive at ; he

muſt never afpire to form, and feldom expect to comprehend,

any arguments drawn a priori, from the ſpirit of the laws and

the natural foundations of juſtice.

m Thefourhigheſt offices in the lawwere

at that time filled by gentlemen, two of

whom had been fellows of All Spuls col

lege ; another, ftudent of Chrift- Church ;

and the fourth a fellow of Trinity college,

Cambridge.

" See Kennet's life of Somner. p. 67.

• Ff. 40. 9. 12. NOR
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NOR is this all ; for (as few perſons of birth, or fortune, or

even of ſcholaftic education , will fubmit to the drudgery of fer

vitude and the manual labour of copying the trash of an office )

ſhould this infatuation prevail to any confiderable degree, we

muſt rarely expect to fee a gentleman of diftinction or learning

at the bar. And what the conſequence may be, to have the in

terpretation and enforcement of the laws (which include the en

tire difpofal of our properties, liberties, and lives ) fall wholly

into the hands of obfcure or illiterate men, is matter of very

public concern.

THE inconveniences here pointed out can never be effectually

prevented, but by making academical education a previous ſtep

to the profeffion of the common law, and at the fame time ma

king the rudiments of the law a part of academical education .

For ſciences are of a fociable difpofition, and flouriſh beſt in the

neighbourhood of each other : nor is there any branch of learn

ing, but may be helped and improv
ed

by afſiſtan
ces

drawn from

other arts. If therefore the ſtudent in our laws hath formed both

his fentiments and ſtyle, by peruſal and imitation of the pureft

claffical writers, among whom the hiſtorians and orators will beſt

deſerve his regard ; if he can reaſon with preciſion, and ſeparate

argument from fallacy, by the clear fimple rules of pure unfo

phiſticated logic ; if he can fix his attention, and ſteadily purſue

truth through any the moſt intricate deduction, by the uſe of

mathematical demonftrations ; if he has enlarged his conceptions

of nature and art, by a view of the ſeveral branches of genuine,

experimental, philofophy ; if he has impreſſed on his mind the

found maxims of the law of nature, the beſt and moſt authentic

foundation of human laws ; if, laſtly, he has contemplated thoſe

maxims reduced to a practical fyftem in the laws of imperial

Rome ; if he has done this or any part of it, ( though all may

be eaſily done under as able inftructors as ever graced any feats

of learning ) a ſtudent thus qualified may enter upon the ſtudy

of the law with incredible advantage and reputation . And if,

E at
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at the conclufion, or during the acquifition of theſe accompliſh

ments, he will afford himſelf here a year or two's farther leifure,

to lay the foundation of his future labours in a ſolid ſcientifical

method, without thirſting too early to attend that practice which

it is impoſſible he ſhould rightly comprehend, he will afterwards

proceed with the greateſt eaſe, and will unfold the moſt intricate

points with an intuitive rapidity and clearneſs.

I SHALL not infift upon fuch motives as might be drawn

from principles of oeconomy, and are applicable to particulars

only I reafon upon more general topics. And therefore to the

qualities of the head, which I have juſt enumerated, I cannot

but add thofe of the heart ; affectionate loyalty to the king, a

zeal for liberty and the conſtitution, a ſenſe of real honour, and

well grounded principles of religion ; as neceffary to form a truly

valuable Engliſh lawyer, a Hyde, a Hale, or a Talbot. And,

whatever the ignorance of fome, or unkindneſs of others, may

have heretofore untruly ſuggeſted, experience will warrant us to

affirm , that theſe endowments of loyalty and public ſpirit, of

honour and religion, are no where to be found in more high per

fection than in the two univerſities of this kingdom.

BEFORE I Conclude, it may perhaps be expected, that I lay

before you a ſhort and general account of the method I propoſe

to follow, in endeavouring to execute the truft you have been

pleaſed to repoſe in my hands. And in theſe folemn lectures,

which are ordained to be read at the entrance of every term ,

(more perhaps to do public honour to this laudable inſtitution ,

than for the private inftruction of individuals ? ) I prefume it will.

beſt anſwer the intent of our benefactor and the expectation of

this learned body, if I attempt to illuſtrate at times fuch detached.

titles of the law, as are the moſt eaſy to be underſtood, and moſt

capable of hiſtorical or critical ornament. But in reading the

complete courſe, which is annually configned to my care, a more

regular method will be neceffary ; and, till a better is propoſed,

P See Lowth's Oratio Crewiana, p. 365. *

I fhall
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I fhall take the liberty to follow the fame that I have already ſub

mitted to the public . To fill up and finiſh that outline with

propriety and correctneſs, and to render the whole intelligible to

the uninformed minds of beginners, (whom we are too apt to

fuppofe acquainted with terms and ideas, which they never had

opportunity to learn ) this muſt be my ardent endeavour, though

by no means my promiſe to accompliſh. You will permit me

however very briefly to defcribe, rather what I conceive an aca

demical expounder of the laws ſhould do, than what I have ever

known to be done.

HE fhould confider his courfe as a general map of the law,

marking out the ſhape of the country, it's connexions and boun

daries, it's greater divifions and principal cities : it is not his bufi

neſs to deſcribe minutely the ſubordinate limits, or to fix the lon

gitude and latitude of every inconfiderable hamlet. His attention

ſhould be engaged, like that of the readers in Forteſcue's inns of

chancery, " in tracing out the originals and as it were the ele

" ments of the law." For if, as Juftinian has obferved, the

tender underſtanding of the ſtudent be loaded at the firſt with a

multitude and variety of matter, it will either occafion him to

defert his ſtudies, or will carry him heavily through them, with

much labour, delay, and deſpondence . Theſe originals ſhould

be traced to their fountains, as well as our diftance will permit ;

to the cuſtoms of the Britons and Germans, as recorded by Cae

far and Tacitus ; to the codes of the northern nations on the con

tinent, and more eſpecially to thoſe of our own Saxon princes ;

to the rules of the Roman law, either left here in the days of

Papinian, or imported by Vacarius and his followers ; but, above

9 The Analyſis of the laws of England,

firft published, A.D. 1756, and exhibiting

the order and principal divifions of the en

fuing COMMENTARIES; which were

originally fubmitted to the univerſity in a

private courfe of lectures, A. D. 1753 .

T

Incipientibus nobis exponerejura populi Ro

mani, ita videntur tradi poffe commodiffime, fi

primo levi ac fimplici via fingula tradantur :

Alioqui, fi ftatim ab initio rudem adhuc & in

firmum animum ftudiofi multitudine ac varietate

rerum oneravimus, duorum alterum, aut defer

torem ftudiorum efficiemus, aut cum magno labo

re, faepe etiam cum diffidentia (quae plerumque

juvenes avertit) ferius ad id perducemus, ad

quod leviore via du&tus, fine magno labore

fine ulla diffidentia maturius perduci potuiffet.

Inft. 1. 1. 2 .

E 2 all,
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all, to that inexhauftible reſervoir of legal antiquities and learn

ing, the feodal law, or, as Spelman has entitled it, the law of

nations in our weſtern orb. Theſe primary rules and fundamen

tal principles ſhould be weighed and compared with the precepts

of the law of nature, and the practice of other countries ; ſhould

be explained by reaſons, illuſtrated by examples, and confirmed

by undoubted authorities ; their hiſtory ſhould be deduced, their

changes and revolutions obferved, and it ſhould be fhewn how

far they are connected with, or have at any time been affected by,

the civil tranſactions of the kingdom..

t

A PLAN of this nature, if executed with care and ability,

cannot fail of adminiſtring a moſt uſeful and rational entertain

ment to ſtudents of all ranks and profeffions ; and yet it muſt be

confeſſed that the ſtudy of the laws is not merely a matter of a

muſement : for as a very judicious writer has obſerved upon a

fimilar occafion, the learner " will be confiderably diſappointed

"ifhe looks for entertainment without the expence of attention ."

An attention, however, not greater than is ufually beſtowed in

maſtering the rudiments of other ſciences, or fometimes in pur

ſuing a favorite recreation or exerciſe. And this attention is not

equally neceffary to be exerted by every ſtudent upon every occa

fion. Some branches of the law, as the formal proceſs of civil

fuits, and the fubtile diſtinctions incident to landed property,

which are the moſt difficult to be thoroughly underſtood, are the

leaſt worth the pains of underſtanding, except to fuch gentlemen

as intend to purſue the profeffion . To others I may venture to

apply, with a flight alteration, the words of fir John Fortescue ";

s Of Parliaments. 57.

• DrTaylor's preface to Elem. of civil law.

" Tibi, princeps, neceffe non erit myfteria le

gis Angliae longo difciplinatu rimare. Sufficiet

tibi, et fatis denominari legifta mereberis, fi

legum principia & caufas, ufque ad elementa,

difcipuli more indagaveris. —Quare tu, prin

seps fereniffime, parvo tempore, parva induftria,

fufficienter eris in legibus regni Angliae eruditus,

dummodo ad ejus apprehenfionem tu conferas ani

mum tuum.
Nofco namque ingenii tui perfpi

cacitatem, quo audacter pronuntio quod in legi

bus illis (licet earum peritia, qualis judicibus

neceffaria eft, vix viginti annorum. lucubratio

nibus acquiratur) tu do&rinam principi con

gruam in anno uno fufficienter nancifceris ; nec

interim militarem diſciplinam, ad tam ar

denter anbelas, negliges ; fed ea, recreationis

loco, etiam anno illo tu ad libitum perfrueris.

quam

c. 8.

when

-
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when first his royal pupil determines to engage in this ſtudy.

"It will not be neceffary for a gentleman, as fuch, to examine

"with a cloſe application the critical niceties of the law. It will

fully be fufficient, and he may well enough be denominated a

lawyer, if under the inftruction of a maſter he traces up the

principles and grounds of the law, even to their original ele

"ments. Therefore in a very ſhort period, and with very little

"labour, he may be fufficiently informed in the laws of his

" country, if he will but apply his mind in good earneſt to re

"ceive and apprehend them. For, though fuch knowlege as is

" neceſſary for a judge is hardly to be acquired by the lucubra

"tions of twenty years, yet with a genius of tolerable perſpica

city, that knowlege which is fit for a perſon of birth or con

"dition may be learned in a ſingle year, without neglecting his

" other improvements."

66

66

66

66

To the few therefore (the very few, I am perfuaded, ) that

entertain fuch unworthy notions of an univerſity, as to fuppofe it

intended for mere diffipation of thought ; to fuch as mean only

to while away the aukward interval from childhood to twenty

one, between the reftraints of the fchool and the licentiouſneſs

of politer life, in a calm middle ſtate of mental and of moral

inactivity; to theſe Mr Viner gives no invitation to an entertain

ment which they never can reliſh. But to the long and illuſtrious

train of noble and ingenuous youth, who are not more diſtin

guiſhed among us by their birth and poffeffions,, than by the re

gularity of their conduct and their thirſt after uſeful knowlege,

to theſe our benefactor has confecrated the fruits of a long and

laborious life, worn out in the duties of his calling ; and will

joyfully reflect (if fuch reflexions can be now the employment of

his thoughts ) that he could not more effectually have benefited.

pofterity, or contributed to the ſervice of the public, than by

founding an inftitution which may inſtruct the rifing generation

in the wiſdom of our civil polity, and inform them with a defire

to be ſtill better acquainted with the laws and conſtitution of

their country..
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SECTION THE SECOND.

OF THE NATURE OF LAWS IN GENE r a l.

L

AW, in it's moſt general and comprehenfive fenfe, fignifies

a rule of action ; and is applied indiſcriminately to all kinds

of action, whether animate, or inanimate, rational or irrational.

Thus we ſay, the laws of motion, of gravitation, of optics, or

mechanics, as well as the laws of nature and of nations. And

it is that rule of action, which is preſcribed by fome fuperior,

and which the inferior is bound to obey.

THUS when the fupreme being formed the univerſe, and

created matter out of nothing, he impreffed certain principles

upon that matter, from which it can never depart, and without

which it would ceaſe to be. When he put that matter into mo

tion, he eſtabliſhed certain laws of motion, to which all move

able bodies muſt conform. And, to deſcend from the greateſt

operations to the ſmalleſt, when a workman forms a clock, or

other piece of mechaniſm , he eſtabliſhes at his own pleaſure cer

tain arbitrary laws for it's direction ; as that the hand fhall de

ſcribe a given ſpace in a given time ; to which law as long as the

work conforms, fo long it continues in perfection, and anſwers

the end of it's formation.

If we farther advance, from mere inactive matter to vegetable

and animal life, we ſhall find them ſtill governed by laws ; more

numerous indeed, but equally fixed and invariable. The whole

progrefs of plants, from the feed to the root, and from thence to

the feed again ; --- the method of animal nutrition, digeſtion,

fecretion,
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are notfecretion, and all other branches of vital oeconomy ;

left to chance, or the will ofthe creature itſelf, but are perform

ed in a wondrous involuntary manner, and guided by unerring

rules laid down by the great creator.

131

THIS then is the general fignification of law, a rule of ac

tion dictated by ſome ſuperior being ; and in thoſe creatures that

have neither the power to think, nor to will, fuch laws muſt be

invariably obeyed, fo long as the creature itſelf ſubfifts, for it's

exiſtence depends on that obedience. But laws, in their more

confined ſenſe, and in which it is our preſent buſineſs to confider

them, denote the rules, not of action in general, but of human

action or conduct : that is, the precepts by which man, the no

bleft of all fublunary beings, a creature endowed with both rea

fon and freewill, is commanded to make ufe of thofe faculties

in the general regulation of his behaviour.

--

MAN, confidered as a creature, muft neceffarily be fubject to

the laws of his creator, for he is entirely a dependent being. A

being, independent of any other, has no rule to purfue, but ſuch

as he preſcribes to himself; but a ſtate of dependance will in

evitably oblige the inferior to take the will of him, on whom

he depends, as the rule of his conduct : not indeed in every

particular, but in all thofe points wherein his dependance con

fifts. This principle therefore has more or leſs extent and effect,

in proportion as the fuperiority of the one and the dependance.

of the other is greater or lefs, abfolute or limited. And confe

quently as man depends abfolutely upon his maker for every

thing, it is neceffary that he ſhould in all points conform to his

maker's will.

THIS will of his maker is called the law of nature. For as

God, when he created matter, and endued it with a principle of

mobility, eſtabliſhed certain rules for the perpetual direction of

that motion ; fo, when he created man, and endued him with

freewill to conduct himſelf in all parts of life, he laid down cer

tain
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tain immutable laws of human nature, whereby that freewill is

in fome degree regulated and reſtrained, and gave him alfo the

faculty of reaſon to diſcover the purport of thoſe laws.

CONSIDERING the creator only as a being of infinite power,

he was able unquestionably to have preſcribed whatever laws he

pleaſed to his creature, man, however unjuſt or ſevere . But as

he is alſo a being of infinite wisdom, he has laid down only fuch

laws as were founded in thoſe relations of juſtice, that exiſted in

the nature of things antecedent to any pofitive precept. Theſe

are the eternal, immutable laws of good and evil, to which the

creator himſelf in all his difpenfations conforms ; and which he

has enabled human reaſon to diſcover, fo far as they are neceffary

for the conduct of human actions. Such among others are theſe

principles that we ſhould live honeftly, fhould hurt nobody,

and ſhould render to every one it's due ; to which three general

precepts Juftinian has reduced the whole doctrine of law.

a

BUT if the diſcovery of theſe firſt principles of the law of

nature depended only upon the due exertion of right reaſon, and

could not otherwiſe be attained than by a chain of metaphyſical

difquifitions, mankind would have wanted fome inducement to

have quickened their inquiries, and the greater part of the world

would have reſted content in mental indolence, and ignorance it's

infeparable companion. As therefore the creator is a being, not

only of infinite power, and wiſdom, but alſo of infinite goodneſs,

he has been pleaſed fo to contrive the conftitution and frame of

humanity, that we ſhould want no other prompter to enquire

after and purſue the rule of right, but only our own ſelf-love,

that univerfal principle of action . For he has fo intimately con

nected, ſo inſeparably interwoven the laws of eternal juſtice with

the happineſs of each individual, that the latter cannot be attained

but by obſerving the former ; and, if the former be punctually

obeyed, it cannot but induce the latter. In confequence of which

mutual connection of juſtice and human felicity, he has not per

a

Jurispraeceptafunt haec, honefte vivere, alterum non laedere, fuum cuique tribuere. Inft.1.1.3 .

plexed
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plexed the law of nature with a multitude of abſtracted rules

and precepts, referring merely to the fitneſs or unfitneſs of things,

as fome have vainly furmiſed ; but has graciouſly reduced the rule

of obedience to this one paternal precept, " that man ſhould

"purſue his own happineſs." This is the foundation of what we

call ethics, or natural law. For the feveral articles into which

it is branched in our ſyſtems, amount to no more than demon

ſtrating, that this or that action tends to man's real happineis,

and therefore very juſtly concluding that the performance of it is

a part of the law of nature ; or, on the other hand, that this or

that action is deſtructive of man's real happineſs, and therefore

that the law of nature forbids it.

THIS law of nature, being co-eval with mankind and dicta

ted by God himſelf, is of courſe fuperior in obligation to any

other. It is binding over all the globe, in all countries, and at

all times : no human laws are of any validity, if contrary to this ;

and fuch of them as are valid derive all their force, and all their

authority, mediately or immediately, from this original.

BUT in order to apply this to the particular exigencies of

each individual, it is ſtill neceffary to have recourſe to reaſon ;

whofe office it is to diſcover, as was before obſerved, what the

law of nature directs in every circumſtance of life ; by confider

ing, what method will tend the moſt effectually to our own fub

ſtantial happineſs. And if our reaſon were always, as in our firſt

anceſtor before his tranfgreffion, clear and perfect, unruffled by

paffions, unclouded by prejudice, unimpaired by diſeaſe or in

temperance, the taſk would be pleaſant and eafy; we ſhould need

no other guide but this. But every man now finds the contrary

in his own experience ; that his reaſon is corrupt, and his under

ſtanding full of ignorance and error.

THIS has given manifold occafion for the benign interpofition

of divine providence ; which, in compaffion to the frailty, the

imperfection, and the blindneſs of human reaſon , hath been

F
pleaſed,
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pleaſed, at fundry times and in divers manners, to diſcover and

enforce it's laws by an immediate and direct revelation . The doc

trines thus delivered we call the revealed or divine law, and they

are to be found only in the holy fcriptures. Theſe precepts, when

revealed, are found upon compariſon to be really a part of the

original law of nature, as they tend in all their confequences to

man's felicity. But we are not from thence to conclude that the

knowlege of theſe truths was attainable by reafon, in it's preſent

corrupted ſtate ; fince we find that, until they were revealed,

they were hid from the wiſdom of ages. As then the moral

precepts of this law are indeed of the fame original with thoſe

of the law of nature, ſo their intrinſic obligation is of equal

ftrength and perpetuity. Yet undoubtedly the revealed law is

(humanly ſpeaking) of infinitely more authority than what we

generally call the natural law. Becauſe one is the law of nature,

expreffly declared fo to be by God himſelf; the other is only what,

by the affiftance of human reaſon, we imagine to be that law.

If we could be as certain of the latter as we are of the former,

both would have an equal authority ; but, till then, they can

never be put in any competition together.

UPON theſe two foundations, the law of nature and the law

of revelation, depend all human laws ; that is to fay, no human

laws fhould be fuffered to contradict theſe. There is, it is true,

a great number of indifferent points, in which both the divine

law and the natural leave a man at his own liberty ; but which

are found neceffary for the benefit of fociety to be reſtrained

within certain limits. And herein it is that human laws have

their greateſt force and efficacy ; for, with regard to ſuch points

as are not indifferent, human laws are only declaratory of, and

act in fubordination to, the former. To inftance in the cafe of

murder : this is expreffly forbidden by the divine, and demon

ftrably by the natural law ; and from theſe prohibitions ariſes the

true unlawfulneſs of this crime. Thofe human laws, that annex

a puniſhment to it, do not at all increaſe it's moral guilt, or

fuperadd any freſh obligation in foro confcientiae to abſtain from

it's
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it's perpetration. Nay, if any human law ſhould allow or injoin

us to commit it, we are bound to tranfgrefs that human law, of

elfe we muſt offend both the natural and the divine. But with re

gard to matters that are in themſelves indifferent, and are not com

manded or forbidden by thoſe ſuperior laws ; fuch , for inſtance, as

exporting of wool into foreign countries ; here the inferior legif

lature has ſcope and opportunity to interpoſe, and to make that

action unlawful which before was not fo.

IF man were to live in a ſtate of nature, unconnected with

other individuals, there would be no occafion for any other laws,

than the law of nature, and the law of God. Neither could any

other law poffibly exiſt ; for a law always ſuppoſes ſome ſuperior

who is to make it ; and in a ſtate of nature we are all equal,

without any other ſuperior but him who is the author of our be

ing. But man was formed for ſociety ; and, as is demonſtrated

by the writers on this ſubject , is neither capable of living alone,

nor indeed has the courage to do it. However, as it is impoffible

for the whole race of mankind to be united in one great fociety,

they muſt neceffarily divide into many ; and form ſeparate ſtates,

commonwealths, and nations ; entirely independent of each other,

and yet liable to a mutual intercourfe . Hence arifes a third kind

of law to regulate this mutual intercourfe, called " the law of

" nations ;" which, as none of theſe ſtates will acknowlege à

fuperiority in the other, cannot be dictated by either ; but de

pends entirely upon the rules of natural law, or upon mutual

compacts, treaties, leagues, and agreements between theſe ſeveral

communities in the conftruction alfo of which compacts we

have no other rule to reſort to, but the law of nature ; being the

only one to which both communities are equally fubject : and

therefore the civil law very juftly obſerves, that quod naturalis

ratio inter omnes homines conftituit, vocatur jus gentium.

с

THUS much I thought it neceffary to premiſe concerning the

law of nature, the revealed law, and the law of nations, before

с Ff.1.1.9.

I pro

Puffendorf, 1.7. c. 1. compared with Barbeyrac's commentary.

F 2
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I proceeded to treat more fully of the principal ſubject of this

fection, municipal or civil law ; that is, the rule by which parti

cular diſtricts, communities, or nations are governed ; being thus

defined by Juftinian , "jus civile eft quod quifque fibi populus con

"ftituit." I call it municipal law, in compliance with common

fpeech ; for, tho' ftrictly that expreffion denotes the particular

cuſtoms of one fingle municipium or free town, yet it may with

fufficient propriety be applied to any one ſtate or nation, which

is governed by the fame laws and cuftoms.

in

MUNICIPAL law, thus understood, is properly defined to

be " a rule of civil conduct preſcribed by the ſupreme power

"a ſtate, commanding what is right and prohibiting what is

" wrong." Let us endeavour to explain it's ſeveral properties, as

they ariſe out of this definition .

AND, first, it is a rule ; not a tranfient fudden order from a

fuperior to or concerning a particular perſon ; but ſomething per

manent, uniform, and univerfal . Therefore a particular act of

the legiſlature to confifcate the goods of Titius, or to attaint him

of high treaſon, does not enter into the idea of a municipal law :

for the operation of this act is ſpent upon Titius only, and has

no relation to the community in general ; it is rather a fentence

than a law. But an act to declare that the crime of which Titius

iş accuſed ſhall be deemed high treaſon ; this has permanency,

uniformity, and univerfality, and therefore is properly a rule.

It is alſo called a rule, to diftinguish it from advice or counfel,

which we are at liberty to follow or not, as we fee
proper ; and

to judge upon the reaſonableneſs or unreaſonableness of the thing

adviſed. Whereas our obedience to the law depends not upon

our approbation, but upon the maker's will. Counſel is only mat

ter of perfuafion, law is matter of injunction ; counſel acts only

upon the willing, law upon the unwilling alfo.

d Inft. 1.2.1.

IT
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IT is alfo called a rule, to diftinguish it from a compact or

agreement ; for a compact is a promiſe proceeding from us, law

is a command directed to us. The language of a compact is, " I

"will, or will not, do this ;" that of a law is, " thou fhalt, or

" ſhalt not, do it." It is true there is an obligation which a

compact carries with it, equal in point of conſcience to that of a

law ; but then the original of the obligation is different. In com

pacts, we ourſelves determine and promiſe what ſhall be done,

before we are obliged to do it ; in laws, we are obliged to act,

without ourſelves determining or promifing any thing at all .

Upon theſe accounts law is defined to be " a rule."

MUNICIPAL law is alfo " a rule of civil conduct." This dif

tinguiſhes municipal law from the natural, or revealed ; the for

mer of which is the rule of moral conduct, and the latter not

only the rule of moral conduct, but alſo the rule of faith . Theſe

regard man as a creature, and point out his duty to God, to him

ſelf, and to his neighbour, confidered in the light of an indivi

dual. But municipal or civil law regards him alſo as a citizen,

and bound to other duties towards his neighbour, than thoſe of

mere nature and religion : duties, which he has engaged in by

enjoying the benefits of the common union ; and which amount

to no more, than that he do contribute, on his part, to the ſub

fiſtence and peace of the fociety.

"

IT is likewiſe "a rule preſcribed." Becaufe a bare reſolution,

confined in the breaſt of the legiflator, without manifefting itſelf

by fome external fign, can never be properly a law. It is requi

fite that this refolution be notified to the people who are to obey

it. But the manner in which this notification is to be made, is

matter of very great indifference . It may be notified by univerfal

tradition and long practice, which ſuppoſes a previous publica-

tion, and is the cafe of the common law of England. It may be

notified, viva voce, by officers appointed for that purpoſe, as is

done with regard to proclamations, and ſuch acts of parliament

as
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as are appointed to be publicly read in churches and other affem

blies . It may laftly be notified by writing, printing, or the like ;

which is the general courfe taken with all our acts of parliament.

Yet, whatever way is made ufe of, it is incumbent on the pro

mulgators to do it in the moſt public and perfpicuous manner ;

not like Caligula, who (according to Dio Caffius) wrote his laws

in a very ſmall character, and hung them up upon high pillars,

the more effectually to enfnare the people. There is ſtill a more

unreaſonable method than this, which is called making of laws

ex poft facto ; when after an action is committed, the legiſlator

then for the first time declares it to have been a crime, and in

flicts a puniſhment upon the perſon who has committed it ; here

it is impoffible that the party could foreſee that an action, inno

cent when it was done, fhould be afterwards converted to guilt

by a ſubſequent law ; he had therefore no cauſe to abſtain from

it ; and all puniſhment for not abſtaining muſt of confequence be

cruel and unjuſt . All laws ſhould be therefore made to com

mence in futuro, and be notified before their commencement ;

which is implied in the term "prefcribed." But when this rule

is in the ufual manner notified, or preſcribed, it is then the ſub

ject's buſineſs to be thoroughly acquainted therewith ; for if ig

norance, of what he might know, were admitted as a legitimate

excufe, the laws would be of no effect, but might always be elu

ded with impunity.

BUT farther municipal law is " a rule of civil conduct pre

"fcribed bythe Supreme power in a ſtate." For legiſlature, as was

before obſerved, is the greateſt act of ſuperiority that can be ex

erciſed by one being over another. Wherefore it is requifite to

the effence of a law, that it be made by the fupreme power.
very

Sovereignty and legiſlature are indeed convertible terms ; one can

not fubfift without the other.

e Such laws among the Romans were de

nominated privilegia, or private laws, of

which Cicero de leg. 3. 19. and in his ora

tion pro domo, 17. thus fpeaks ; "Vetant leges

"facratae, vetant duodecim tabulae, leges pri

"vatis hominibus irrogari ; id enim eft privi

"legium . Nemo unquam tulit, nihil eft crudelius,

"nihilperniciofius, nihil quod minus haec civi

"tas ferrepoffit."

THIS
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THIS will naturally lead us into a fhort enquiry concerning

the nature of ſociety and civil government ; and the natural, in

herent right that belongs to the fovereignty of a ſtate, wherever

that fovereignty be lodged, of making and enforcing laws.

THE only true and natural foundations of fociety are the

wants and the fears of individuals. Not that we can believe,

with fome theoretical writers, that there ever was a time when

there was no fuch thing as fociety ; and that, from the impulfe

of reaſon, and through a fenfe of their wants and weakneffes,

individuals met together in a large plain, entered into an original.

contract, and chofe the talleſt man preſent to be their governor.

This notion, of an actually exiſting unconnected ſtate of nature,

is too wild to be ſeriouſly admitted ; and beſides it is plainly con

tradictory to the revealed accounts of the primitive origin of man

kind, and their preſervation two thouſand years afterwards ; both

which were effected by the means of fingle families . Theſe formed

the firſt ſociety, among themſelves ; which every day extended

it's limits, and when it grew too large to ſubſiſt with convenience

in that paſtoral ſtate, wherein the patriarchs appear to have lived,

it neceffarily fubdivided itſelf by various migrations into more.

Afterwards, as agriculture increaſed, which employs and can main

tain a much greater number of hands, migrations became leſs.

frequent ; and various tribes, which had formerly ſeparated, re

united again ; fometimes by compulfion and conqueft, fometimes.

by accident, and fometimes perhaps by compact. But though.

fociety had not it's formal beginning from any convention of in

dividuals, actuated by their wants and their fears ; yet it is the

fenſe of their weakneſs and imperfection that keeps mankind to

gether ; that demonftrates the neceffity of this union ; and that

therefore is the folid and natural foundation , as well as the ce

ment, of ſociety. And this is what we mean by the original

contract of ſociety ; which, though perhaps in no inſtance it has

ever been formally expreffed at the firſt inſtitution of a ſtate,

yet in nature and reafon muſt always be underſtood and implied,

in
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in the very act of affociating together : namely, that the whole

ſhould protect all it's parts, and that every part fhould pay obe

dience to the will of the whole ; or, in other words, that the

community ſhould guard the rights of each individual member,

and that (in return for this protection) each individual ſhould

ſubmit to the laws of the community ; without which fubmiffion

of all it was impoffible that protection could be certainly extend

ed to any.

FOR when fociety is once formed , government reſults of

courſe, as neceffary to preſerve and to keep that fociety in order.

Unleſs ſome ſuperior were conftituted , whoſe commands and

decifions all the members are bound to obey, they would ſtill re

main as in a ſtate of nature, without any judge upon earth to

define their ſeveral rights, and redreſs their feveral wrongs. But,

as all the members of fociety are naturally equal, it may be afked,

in whofe hands are the reins of government to be entruſted ?

To this the general anſwer is eaſy ; but the application of it to

particular cafes has occafioned one half of thoſe miſchiefs which

are apt to proceed from miſguided political zeal. In general, all

mankind will agree that government ſhould be repofed in fuch

perſons, in whom thoſe qualities are moſt likely to be found, the

perfection of which are among the attributes ofhim who is em

phatically ftiled the fupreme being ; the three grand requifites,

I mean, of wiſdom, of goodneſs, and of power : wiſdom, to

difcern the real intereft of the community ; goodneſs, to endea

vour always to purſue that real intereſt ; and ſtrength, or power,

to carry this knowlege and intention into action . Theſe are the

natural foundations of fovereignty, and theſe are the requifites

that ought to be found in every well conftituted frame of govern

ment.

How the feveral forms of government we now fee in the

world at firſt actually began, is matter of great uncertainty, and

has occafioned infinite difputes. It is not my buſineſs or inten

tion to enter into any of them. However they began, or by

what
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what right ſoever they ſubfift, there is and muſt be in all of them

fupreme, irreſiſtible, abſolute, uncontrolled authority, in which

the jura fummi imperii, or the rights of fovereignty, refide. And

this authority is placed in thoſe hands, wherein (according to the

opinion of the founders of ſuch reſpective ſtates, either expreffly

given, or collected from their tacit approbation) the qualities re

quifite for fupremacy, wiſdom, goodneſs, and power, are the

moft likely to be found.

THE political writers of antiquity will not allow more than

three regular forms ofgovernment ; the firſt, when the fovereign

power is lodged in an aggregate affembly confifting of all the

members of a community, which is called a democracy ; the

ſecond, when it is lodged in a council, compofed of ſelect mem

bers, and then it is ſtiled an aristocracy ; the laſt, when it is en

truſted in the hands of a ſingle perſon, and then it takes the

name of a monarchy. All other ſpecies of government, they ſay,

are either corruptions of, or reducible to, theſe three.

By the fovereign power, as was before obſerved, is meant the

making of laws ; for wherever that power refides, all others muſt

conform to, and be directed by it, whatever appearance the out

ward form and adminiſtration of the government may put on.

For it is at any time in the option of the legiſlature to alter that

form and adminiſtration by a new edict or rule, and to put the

execution of the laws into whatever hands it pleaſes and all the

other powers of the ſtate must obey the legislative power in the

execution of their ſeveral functions, or elſe the conſtitution is at

an end.

IN a democracy, where the right of making laws refides in

the people at large, public virtue, or goodneſs of intention, is

more likely to be found, than either of the other qualities of go

vernment. Popular aſſemblies are frequently fooliſh in their con

trivance, and weak in their execution ; but generally mean to do

the thing that is right and juſt, and have always a degree of pa

G triotiſm
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triotiſm or public fpirit. In ariftocracies there is more wiſdom to

be found, than in the other frames of government ; being com

pofed, or intended to be compofed, of the moſt experienced

citizens ; but there is lefs honeſty than in a republic, and leſs

ſtrength than in a monarchy. A monarchy is indeed the moſt

powerful of any, all the finews of government being knit to

gether, and united in the hand of the prince ; but then there is

imminent danger of his employing that ſtrength to improvident

or oppreffive purpoſes.

j

THUS theſe three fpecies of government have, all of them,

their feveral perfections and imperfections. Democracies are

uſually the beſt calculated to direct the end of a law ; aristocra

cies to invent the means by which that end ſhall be obtained

and monarchies to carry thofe means into execution . And the

antients, as was obferved, had in general no idea of any other

permanent form of government but theſe three ; for though

Cicero declares himſelf of opinion, " effe optime conftitutam rem

' publicam, quae ex tribus generibus illis, regali, optimo, et populari,

"fit modice confufa ;" yet Tacitus treats this notion of a mixed

government, formed out of them all, and partaking of the ad

vantages of each, as a vifionary whim ; and one that, if effected,

could never be lafting or fecure ".

66

BUT happily for us of this iſland, the Britiſh conſtitution

has long remained, and I truſt will long continue, a ſtanding ex

ception to the truth of this obfervation . For, as with us the

executive power of the laws is lodged in a fingle perſon, they

have all the advantages of ftrength and diſpatch, that are to be

found in the moſt abfolute monarchy ; and, as the legislature of

the kingdom is entruſted to three diſtinct powers, entirely inde

pendent of each other ; first, the king ; fecondly, the lords ſpi

ritual and temporal, which is an ariftocratical affembly of perfons

In his fragments de rep. 1. 2.

8 "Cunetas nationes et urbes populus, aut

“primores, aut finguli regunt : delecta ex his,

"et conftituta reipublicae forma laudarifacilius

26 quam evenire, vel, fi evenit, haud diuturna

“ effe poteft.” Ann. 1. 4.

felected
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ſelected for their piety, their birth, their wisdom, their valour,

or their property ; and, thirdly, the houſe of commons, freely

chofen by the people from among themſelves, which makes it a

kind of democracy ; as this aggregate body, actuated by diffe

rent ſprings, and attentive to different interefts, compofes the

Britiſh parliament, and has the fupreme difpofal of every thing;

there can no inconvenience be attempted by either of the three

branches, but will be withſtood by one of the other two ; each

branch being armed with a negative power, fufficient to repel

any innovation which it ſhall think inexpedient or dangerous.

HERE then is lodged the fovereignty of the Britiſh conſtitu

tion ; and lodged as beneficially as is poffible for fociety. For in

no other ſhape could we be ſo certain of finding the three great

qualities of government fo well and fo happily united . If the

fupreme power were lodged in any one of the three branches fe

parately, we muſt be expoſed to the inconveniences of either

abfolute monarchy, ariftocracy, or democracy ; and fo want two

of the three principal ingredients of good polity, either virtue,

wiſdom, or power. If it were lodged in any two of the branches ;

for inſtance, in the king and houſe of lords, our laws might be

providently made, and well executed, but they might not always

have the good of the people in view : if lodged in the king and

commons, we ſhould want that circumfpection and mediatory

caution, which the wiſdom of the peers is to afford : if the fu

preme rights of legiſlature were lodged in the two houſes only,

and the king had no negative upon their proceedings, they might

be tempted to encroach upon the royal prerogative, or perhaps to

aboliſh the kingly office, and thereby weaken ( if not totally de

ftroy) the ſtrength of the executive power. But the conftitutional

government of this iſland is ſo admirably tempered and com

pounded, that nothing can endanger or hurt it, but deſtroying

the equilibrium of power between one branch of the legislature

and the reft. For if ever it ſhould happen that the independence

of any one of the three ſhould be loft, or that it ſhould become

fubfervient to the views of either of the other two, there would

G 2 foon
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foon be an end of our conftitution . The legislature would be

changed from that, which was originally fet up by the general

confent and fundamental act of the ſociety ; and ſuch a change,

however effected, is according to Mr Locke (who perhaps car

ries his theory too far) at once an entire diffolution of the bands

of government ; and the people would be reduced to a ſtate of

anarchy, with liberty to conſtitute to themſelves a new legiſlative

power.

HAVING thus curforily confidered the three uſual ſpecies of

government, and our own fingular conftitution, felected and com

pounded from them all, I proceed to obferve, that, as the power

of making laws conftitutes the fupreme authority, ſo wherever

the ſupreme authority in any ſtate refides, it is the right of that

authority to make laws ; that is, in the words of our definition,

to preſcribe the rule of civil action. And this may be diſcovered

from the very end and inſtitution of civil ſtates. For a ſtate is a

collective body, compoſed of a multitude of individuals, united

for their ſafety and convenience, and intending to act together

as one man. If it therefore is to act as one man, it ought to act

by one uniform will. But, inaſmuch as political communities

are made up of many natural perfons, each of whom has his

particular will and inclination, theſe ſeveral wills cannot by any

natural union be joined together, or tempered and diſpoſed into

a lafting harmony, fo as to conſtitute and produce that one uni

form will of the whole. It can therefore be no otherwiſe pro

duced than by a political union ; by the conſent of all perfons to

fubmit their own private wills to the will of one man, or of one

or more affemblies of men, to whom the fupreme authority is

entruſted and this will of that one man, or affemblage of men,

is in different ftates, according to their different conftitutions,

underſtood to be law.

THUS far as to the right of the fupreme power to make

laws ; but farther, it is it's duty likewife. For fince the refpec

On government, part 2. §. 212 .

tive
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tive members are bound to conform themſelves to the will of

the ſtate, it is expedient that they receive directions from the

ſtate declaratory of that it's will . But fince it is impoffible, in

ſo great a multitude, to give injunctions to every particular man,

relative to each particular action, therefore the ſtate eſtabliſhes

general rules, for the perpetual information and direction of all

perfons in all points, whether of pofitive or negative duty. And

this, in order that every man may know what to look upon as

his own, what as another's ; what abfolute and what relative du

ties are required at his hands ; what is to be eſteemed honeſt,

diſhoneſt, or indifferent ; what degree every man retains of his

natural liberty ; what he has given up as the price of the bene

fits of fociety ; and after what manner each perſon is to mode

rate the uſe and exerciſe of thoſe rights which the ſtate affigns.

him, in order to promote and fecure the public tranquillity.

FROM what has been advanced, the truth of the former

branch of our definition, is ( I truſt ) fufficiently evident ; that

"municipal law is a rule of civil conduct prefcribed by the fupreme

"power in a state." I proceed now to the latter branch of it ;

that it is a rule ſo preſcribed, " commanding what is right, and

"prohibiting what is wrong."

Now in order to do this completely, it is firft of all neceffary

that the boundaries of right and wrong be eſtabliſhed and aſcer

tained by law. And when this is once done, it will follow of

courfe that it is likewiſe the buſineſs of the law, confidered as a

rule of civil conduct, to enforce theſe rights and to reſtrain or

redreſs theſe wrongs. It remains therefore only to confider in

what manner the law is ſaid to aſcertain the boundaries of right

and wrong ; and the methods which it takes to command the

one and prohibit the other.

FOR this purpoſe every law may be faid to confiſt of ſeveral

parts : one, declaratory ; whereby the rights to be obſerved, and

the
wrongs to be efchewed, are clearly defined and laid down :

another,
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another, directory; whereby the fubject is inftructed and enjoined

to obſerve thoſe rights, and to abftain from the commiffion of

thoſe wrongs : a third, remedial; whereby a method is pointed out

to recover a man's private rights, or redreſs his private wrongs :

to which may be added a fourth, ufually termed the fanction, or

vindicatory branch of the law ; whereby it is fignified what evil

or penalty ſhall be incurred by ſuch as commit any public wrongs,

and tranfgrefs or neglect their duty.

WITH regard to the firſt of theſe, the declaratory part of the

municipal law, this depends not ſo much upon the law of reve

lation or of nature, as upon the wiſdom and will of the legiſla

tor. This doctrine, which before was flightly touched, deferves

a more particular explication. Thoſe rights then which God and

nature have eſtabliſhed, and are therefore called natural rights,

fuch as are life and liberty, need not the aid of human laws to

be more effectually inveſted in every man than they are ; neither

do they receive any additional ſtrength when declared by the mu

nicipal laws to be inviolable. On the contrary, no human legiſ

lature has power to abridge or deſtroy them, unleſs the owner

ſhall himſelf commit ſome act that amounts to a forfeiture. Nei

ther do divine or natural duties (fuch as, for inftance, the worſhip

of God, the maintenance of children, and the like ) receive any

ftronger fanction from being alfo declared to be duties by the law

of the land. The cafe is the fame as to crimes and mifdemefnors,

that are forbidden by the ſuperior laws, and therefore ftiled mala

in fe, fuch as murder, theft, and perjury ; which contract no ad

ditional turpitude from being declared unlawful by the inferior

legiſlature. For that legiſlature in all theſe caſes acts only, as

was before obferved, in fubordination to the great lawgiver, tranf

cribing and publiſhing his precepts. So that, upon the whole,

the declaratory part of the municipal law has no force or opera

tion at all, with regard to actions that are naturally and intrinfi

cally right or wrong.

BUT
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BUT with regard to things in themſelves indifferent, the caſe

is entirely altered. Theſe become either right or wrong, juſt or

unjuſt, duties or miſdemefnors, according as the municipal legiſ

lator fees proper, for promoting the welfare of the fociety, and

more effectually carrying on the purpoſes of civil life. Thus our

own common law has declared, that the goods of the wife do

inftantly upon marriage become the property and right of the

huſband ; and our ſtatute law has declared all monopolies a pub

lic offence : yet that right, and this offence, have no foundation

in nature; but are merely created by the law, for the purpoſes of

civil fociety. And ſometimes , where the thing itſelf has it's

rife from the law of nature, the particular circumſtances and

mode of doing it become right or wrong, as the laws of the land

ſhall direct. Thus, for inftance, in civil duties ; obedience to fu

periors is the doctrine of revealed as well as natural religion

but who thoſe ſuperiors ſhall be, and in what circumſtances, or

to what degrees they ſhall be obeyed, is the province of human

laws to determine. And fo, as to injuries or crimes, it muſt be

left to our own legiſlature to decide, in what caſes the ſeiſing

another's cattle ſhall amount to the crime of robbery ; and where

it ſhall be a juſtifiable action, as when a landlord takes them by

way of diftrefs for rent..

THUS much for the declaratory part of the municipal law ::

and the directory ſtands much upon the ſame footing ; for this

virtually includes the former, the declaration being uſually col

lected from the direction . The law that fays, "thou fhalt not.

fteal," implies a declaration that ſtealing is a crime. And we

have ſeen that, in things naturally indifferent, the very effence of

right and wrong depends upon the direction of the laws to do

or to omit it..

THE remedial part of a law is fo neceffary a confequence of

the former two, that laws muſt be very vague and imperfect

without it. For in vain would rights be declared, in vain directed .

to
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to be obſerved, if there were no method of recovering and affert

ing thoſe rights, when wrongfully withheld or invaded . This is

what we mean properly, when we ſpeak of the protection of the

law. When, for inftance, the declaratory part of the law has

faid that the field or inheritance, which belonged to Titius's

“ father, is veſted by his death in Titius ;" and the directory part

has " forbidden any one to enter on another's property without

" the leave of the owner ;" if Gaius after this will preſume to

take poffeffion of the land, the remedial part of the law will then

interpoſe it's office ; will make Gaius reſtore the poffeffion to

Titius, and alſo pay him damages for the invaſion .

WITH regard to the fanction of laws, or the evil that may

attend the breach of public duties ; it is obſerved, that human

legiſlators have for the moſt part choſen to make the ſanction of

their laws rather vindicatory than remuneratory, or to conſiſt ra

ther in puniſhments, than in actual particular rewards . Becauſe,

in the firſt place, the quiet enjoyment and protection of all our

civil rights and liberties, which are the fure and general confe

quence of obedience to the municipal law, are in themſelves the

beſt and moſt valuable of all rewards. Becauſe alſo, were the

exerciſe of every virtue to be enforced by the propoſal of parti

cular rewards, it were impoffible for any ſtate to furniſh ſtock

enough for fo profuſe a bounty. And farther, becauſe the dread

of evil is a much more forcible principle of human actions than

the proſpect of good . For which reaſons, though a prudent

beſtowing of rewards is fometimes of exquiſite uſe, yet we find

that thofe civil laws, which enforce and enjoin our duty, do

feldom, if ever, propoſe any privilege or gift to fuch as obey the

law ; but do conſtantly come armed with a penalty denounced

against tranfgreffors , either expreffly defining the nature and

quantity of the puniſhment, or elfe leaving it to the diſcretion

of the judges, and thoſe who are entruſted with the care of

putting the laws in execution.

i Locke, Hum. Und. b. 2. c. 21 .

OF
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Of all the parts of a law the moſt effectual is the vindicatory.

For it is but loft labour to fay, " do this, or avoid that," unleſs

we alfo declare, " this fhall be the confequence ofyour noncom

pliance." We muſt therefore obſerve, that the main ſtrength

and force of a law confifts in the penalty annexed to it . Herein

is to be found the principal obligation of human laws.

66

LEGISLATORS and their laws are faid to compel and oblige;

not that by any natural violence they fo conftrain a man, as to

render it impoffible for him to act otherwiſe than as they direct,

which is the ſtrict fenfe of obligation : but becauſe, by declaring

and exhibiting a penalty againſt offenders, they bring it to paſs

that no man can eaſily chooſe to tranfgrefs the law ; fince, by

reaſon of the impending correction, compliance is in a high de

gree preferable to diſobedience . And, even where rewards are

propofed as well as puniſhments threatened, the obligation of the

law ſeems chiefly to conſiſt in the penalty : for rewards, in their

nature, can only perfuade and allure ; nothing is compulſory but

puniſhment.

IT is held, it is true, and very juftly, by the principal of our

ethical writers, that human laws are binding upon mens con

ſciences. But if that were the only, or moſt forcible obligation,

the good only would regard the laws, and the bad would fet

them at defiance . And, true as this principle is, it muſt ſtill be

underſtood with ſome reſtriction . It holds, I apprehend, as to

rights ; and that, when the law has determined the field to belong

to Titius, it is matter of confcience no longer to withhold or to

invade it. So alfo in regard to natural duties, and ſuch offences as

are mala in fe: here we are bound in conſcience, becauſe we are

bound by ſuperior laws, before thoſe human laws were in being,

to perform the one and abſtain from the other. But in relation

to thoſe laws which enjoin only pofitive duties, and forbid only

fuch things as are not mala in fe but mala prohibita merely, an

H
nexing
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nexing a penalty to noncompliance, here I apprehend conſcience

is no farther concerned, than by directing a ſubmiſſion to the

penalty, in caſe of our breach of thoſe laws : for otherwiſe the

multitude of penal laws in a ſtate would not only be looked upon

as an impolitic, but would alſo be a very wicked thing ; if every

fuch law were a fnare for the confcience of the fubject. But in

theſe caſes the alternative is offered to every man ; " either ab

"ftain from this, or fubmit to fuch a penalty ;" and his con

fcience will be clear, whichever fide of the alternative he thinks

proper to embrace. Thus, by the ftatutes for preſerving the

game, a penalty is denounced againſt every unqualified perfon

that kills a hare. Now this prohibitory law does not make the

tranfgreffion a moral offence : the only obligation in conſcience

is to ſubmit to the penalty if levied .

66.

I HAVE now gone through the definition laid down of a mu

nicipal law ; and have ſhewn that it is " a rule --- of civil con

“ duct --- preſcribed by the ſupreme power in a ſtate --- com

manding what is right, and prohibiting what is wrong :" in

the explication of which I have endeavoured to interweave a few

ufeful principles, concerning the nature of civil government, and

the obligation of human laws. Before I conclude this fection , it

may not be amiſs to add a few obſervations concerning the inter

pretation of laws.

--- .

WHEN any doubt arofe upon the conſtruction of the Roman

laws, the ufage was to ſtate the cafe to the emperor in writing,

and take his opinion upon it. This was certainly a bad method

of interpretation. To interrogate the legiſlature to decide parti

cular difputes, is not only endleſs, but affords great room for

partiality and oppreffion. The anſwers of the emperor were called

his refcripts, and thefe had in fucceeding cafes the force of per

petual laws ; though they ought to be carefully diſtinguiſhed, by

every rational civilian, from thoſe general conftitutions, which

had only the nature of things for their guide. The emperorMa

crinus, as his hiftorian Capitolinus informs us, had once refolved

to.
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to aboliſh theſe reſcripts, and retain only the general edicts ; he

could not bear that the hafty and crude anſwers of ſuch princes

as Commodus and Caracalla fhould be reverenced as laws. But

Juftinian thought otherwiſe , and he has preſerved them all. In

like manner the canon laws, or decretal epiftles of the popes,

are all of them refcripts in the ftricteft fenfe. Contrary to all

true forms of reaſoning, they argue from particulars to generals.

THE faireſt and moſt rational method to interpret the will of

the legiflator, is by exploring his intentions at the time when the

law was made, by figns the most natural and probable. And

theſe ſigns are either the words, the context, the ſubject matter,

the effects and confequence, or the ſpirit and reaſon of the law.

Let us take a fhort view of them all.

1. Words are generally to be underſtood in their uſual and

moſt known fignification ; not ſo much regarding the propriety of

grammar, as their general and popular uſe. Thus the law men

tioned by Puffendorf ' , which forbad a layman to lay hands on

a prieſt, was adjudged to extend to him, who had hurt a priest

with a weapon. Again ; terms of art, or technical terms, muſt

be taken according to the acceptation of the learned in each art,

trade, and ſcience. So in the act of fettlement, where the crown

of England is limited to the princeſs Sophia, and the heirs

of her body, being proteftants," it becomes neceffary to call

in the affiftance of lawyers, to aſcertain the preciſe idea of the

words " heirs of her body;" which in a legal ſenſe comprize only

certain of her lineal deſcendants . Laftly, where words are clearly

repugnant in two laws, the later law takes place of the elder :

leges pofteriores priores contrarias abrogant is a maxim of univerfal

law, as well as of our own conftitutions. And accordingly it

was laid down by a law of the twelve tables at Rome, quod po

pulus poftremum juffit, id jus ratum efto.

* Inft. 1.2.6. 1 L. of N. and N. 5. 12. 3.

H 2 2. IF
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2. IF words happen to be ſtill dubious, we may eſtabliſh their

meaning from the context ; with which it may be of fingular

uſe to compare a word, or a fentence, whenever they are ambi

guous, equivocal, or intricate. Thus the proeme, or preamble,

is often called in to help the conſtruction of an act of parliament.

Of the fame nature and uſe is the compariſon of a law with other

laws, that are made by the fame legiſlator, that have ſome affi

nity with the ſubject, or that exprefly relate to the fame point.

Thus, when the law of England declares murder to be felony

without benefit of clergy, we muſt reſort to the fame law of

England to learn what the benefit of clergy is : and, when the

common law cenfures fimoniacal contracts, it affords great light

to the ſubject to confider what the canon law has adjudged to be

fimony.

3. As to the ſubject matter, words are always to be under

ſtood as having a regard thereto ; for that is always ſuppoſed to

be in the eye of the legiflator, and all his expreffions directed to

that end. Thus, when a law of our Edward III. forbids all eccle

fiaftical perſons to purchaſe provifions at Rome, it might ſeem to

prohibit the buying of grain and other victual ; but when we

confider that the ftatute was made to reprefs the ufurpations of

the papal fee, and that the nominations to vacant benefices by the

pope were called provifions, we fhall fee that the reftraint is in

tended to be laid upon fuch provifions only.

4. As to the effects and conſequence, the rule is, where words

bear either none, or a very abfurd fignification, if literally under

ftood, we muſt a little deviate from the received fenſe of them.

Therefore the Bolognian law, mentioned by Puffendorf ", which

enacted "that whoever drew blood in the ſtreets ſhould be puniſh

"ed with the utmoſt ſeverity," was held after long debate not to

extend to the furgeon, who opened the vein of a perſon that fell

down in the ſtreet with a fit.

1.5. c. 12. § . 8.

5. BUT,
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5. BUT, laftly, the moft univerfal and effectual way of dif

covering the true meaning of a law, when the words are dubious,

is by confidering the reafon and ſpirit of it ; or the cauſe which

moved the legiſlator to enact it . For when this reaſon ceaſes, the

law itſelf ought likewife to ceaſe with it. An inſtance of this is

given in a cafe put by Cicero, or whoever was the author of the

rhetorical treatife infcribed to Herennius " . There was a law,

that thoſe who in a ftorm forfook the fhip fhould forfeit all pro

perty therein ; and the fhip and lading ſhould belong entirely to

thoſe who ſtaid in it. In a dangerous tempeft all the mariners

forfook the ſhip, except only one fick paffenger, who by reaſon

of his diſeaſe was unable to get out and efcape. By chance the

ſhip came fafe to port. The fick man kept poffeffion and claim

ed the benefit of the law. Nowhere all the learned agree, that

the fick man is not within the reaſon of the law ; for the reaſon

of making it was, to give encouragement to ſuch as ſhould ven

ture their lives to fave the veffel : but this is a merit, which he

could never pretend to, who neither ſtaid in the ſhip upon that

account, nor contributed any thing to it's preſervation .

""

FROM this method of interpreting laws, by the reafon of

them, ariſes what we call equity ; which is thus defined by Grotius ,

"the correction of that, wherein the law (by reaſon of its univer

'fality) is deficient. " For fince in laws all caſes cannot be fore

ſeen or expreffed, it is neceſſary, that when the general decrees

of the law come to be applied to particular cafes, there should

be ſomewhere a power veſted of excepting thoſe circumſtances,

which (had they been forefeen) the legiſlator himſelf would have.

excepted. And theſe are the cafes, which, as Grotius expreffes

it, “ lex non exacte definit, fed arbitrio boni viri permittit.”

Equity thus depending, effentially, upon the particular cir

cumſtances of each individual cafe, there can be no eſtabliſhed:

• de aequitate.□ 1. 1. c. II.

ruless
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rules and fixed precepts of equity laid down, without deſtroying

it's very effence, and reducing it to a pofitive law. And, on the

other hand, the liberty of confidering all cafes in an equitable

light muſt not be indulged too far, left thereby we deſtroy all

law, and leave the decifion of every queſtion entirely in the breaſt

of the judge. And law, without equity, tho' hard and diſagree

able, is much more deſirable for the public good, than equity

without law ; which would make every judge a legiſlator, and

introduce moſt infinite confufion ; as there would then be almoft

different rules of action laid down in our courts, as there
as many

are differences of capacity and fentiment in the human mind.

ì
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OF THE LAWS OF ENGLAND.

T

HE municipal law of England, or the rule of civil con

duct preſcribed to the inhabitants of this kingdom, may

with fufficient propriety be divided into two kinds ; the lex non

fcripta, the unwritten, or common law ; and the lex fcripta, the

written, or ftatute law.

THE lex non fcripta, or unwritten law, includes not onlyge

neral customs, or the common law properly fo called ; but alfo

the particular cuſtoms of certain parts of the kingdom ; and like

wife thoſe particular laws, that are by cuſtom obſerved only in

certain courts and juriſdictions.

a Caef. de b. G. lib. 6. c. 13,

WHEN I call theſe parts of our law leges non fcriptae, I would

not be underſtood as if all thofe laws were at prefent merely

oral, or communicated from the former ages to the preſent folely

by word of mouth. It is true indeed that, in the profound igno

rance of letters which formerly overſpread the whole weſtern

world, all laws were intirely traditional, for this plain reaſon, that

the nations among which they prevailed had but little idea of

writing. Thus the Britiſh as well as the Gallic druids committed.

all their laws as well as learning to memory ; and it is faid of

the primitive Saxons here, as well as their brethren on the conti

nent, that leges fola memoria et ufu retinebant . But with us at

prefent the monuments and evidences of our legal cuſtoms are

contained in the records of the ſeveral courts of juſtice, in books.

b Spelm. Gl. 362..

of
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of reports and judicial decifions, and in the treatifes of learned

fages of the profeffion, preſerved and handed down to us from

the times of higheſt antiquity. However I therefore ftile theſe

parts of our law leges non fcriptae, becauſe their original inftitu

tion and authority are not fet down in writing, as acts of parlia

ment are, but they receive their binding power, and the force

of laws, by long and immemorial ufage, and by their univerfal

reception throughout the kingdom. In like manner as Aulus

Gellius defines the jus non fcriptum to be that, which is " tacito

" et illiterato bominum confenfu et moribus expreſſum.”

OUR antient lawyers, and particularly Fortescue , infiſt with

abundance of warmth, that theſe cuſtoms are as old as the pri

mitive Britons, and continued down, through the ſeveral muta

tions of government and inhabitants, to the prefent time, un

changed and unadulterated. This may be the caſe as to ſome ;

but in general, as Mr Selden in his notes obſerves, this affertion

muſt be underſtood with many grains of allowance ; and ought

only to fignify, as the truth feems to be, that there never was

any formal exchange of one fyſtem of laws for another : though

doubtless by the intermixture of adventitious nations, the Romans,

the Picts, the Saxons, the Danes, and the Normans, they muſt

have infenfibly introduced and incorporated many of their own

cuſtoms with thoſe that were before eſtabliſhed : thereby in all

probability improving the texture and wiſdom of the whole, by

the accumulated wiſdom of divers particular countries. Our laws,

faith lord Bacon , are mixed as our language : and as our lan

guage is fo much the richer, the laws are the more complete.

AND indeed our antiquarians and firſt hiſtorians do all pofi

tively affure us, that our body of laws is of this compounded

nature. For they tell us, that in the time of Alfred the local

cuſtoms of the feveral provinces of the kingdom were grown fo

various, that he found it expedient to compile his dome-book or

liber judicialis, for the general uſe of the whole kingdom. This

See his propoſals for a digeft.cc. 17.

book
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book is faid to have been extant fo late as the reign of king Ed

ward the fourth, but is now unfortunately loft. It contained,

we may probably fuppofe, the principal maxims of the common

law, the penalties for miſdemefnors, and the forms of judicial

proceedings. Thus much may at least be collected from that in

junction to obſerve it, which we find in the laws of king Edward

the elder, the fon of Alfred ". « Omnibus qui reipublicae praefunt,

“etiam atque etiam mando, ut omnibus aequos fe praebeant judices,

perinde ac injudiciali libro (Saxonice, dom-bec) fcriptum habetur ;

" nec quicquam formident quin jus commune (Saxonice, folcnihte)

" audacter libereque dicant."

<6

BUT the irruption and eſtabliſhment of the Danes in England

which followed foon after, introduced new cuftoms and cauſed

this code of Alfred in many provinces to fall into diſuſe ; or at

leaſt to be mixed and debaſed with other laws of a coarfer alloy.

So that about the beginning of the eleventh century there were

three principal fyftems of laws prevailing in different diftricts.

1. The Mercen-Lage, or Mercian laws, which were obſerved in

many of the midland counties, and thoſe bordering on the prin

cipality of Wales ; the retreat of the antient Britons ; and there

fore very probably intermixed with the Britiſh or Druidical cuf

toms. The Weft-Saxon-Lage, or laws of the weſt Saxons,

which obtained in the counties to the fouth and weft of the

iſland, from Kent to Devonshire. Theſe were probably much

the fame with the laws of Alfred abovementioned, being the mu

nicipal law of the far moſt confiderable part of his dominions,

and particularly including Berkſhire, the feat of his peculiar re

fidence. 3. The Dane-Lage, or Danish law, the very name of

which ſpeaks it's original and compofition . This was princi

pally maintained in the reft of the midland counties, and alfo

on the eaſtern coaft, the feat of that piratical people. As for

the very northern provinces, they were at that time under a dif

tinct government .

e c. I. f Hal. Hift. 55.

I OUT
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OUT of theſe three laws, Roger Hoveden and Ranulphus

Ceftrenfish inform us, king Edward the confeffor extracted one

uniform law or digeft of laws, to be obſerved throughout the

whole kingdom ; though Hoveden and the author of an old ma

nuſcript chronicle affure us likewiſe, that this work was pro

jected and begun by his grandfather king Edgar. And indeed a

general digeft of the fame nature has been conftantly found ex

pedient, and therefore put in practice by other great nations,

formed from an affemblage of little provinces, governed by pe

culiar cuſtoms. As in Portugal, under king Edward, about the

beginning of the fifteenth century . In Spain under Alonzo X,

who about the year 1250 executed the plan of his father St.

Ferdinand, and collected all the provincial cuſtoms into one uni

form law, in the celebrated code entitled las partidas ' . And in

Sweden about the fame aera, a univerfal body of common law

was compiled out of the particular cuſtoms eſtabliſhed by the

laghman of every province, and intitled the land's lagh, being

analogous to the common law of England " .

m

BOTH theſe undertakings, of king Edgar and Edward the

confeffor, ſeem to have been no more than a new edition, or

freſh promulgation, of Alfred's code or dome-book, with ſuch

additions and improvements as the experience of a century and

an half had fuggefted . For Alfred is generally ftiled by the fame

hiftorians the legum Anglicanarum conditor, as Edward the con

feffor is the reftitutor. Theſe however are the laws which our

hiftories ſo often mention under the name of the laws of Edward

the confeffor ; which our anceſtors ftruggled fo hardly to main

tain, under the firſt princes of the Norman line ; and which fub

fequent princes fo frequently promiſed to keep and to reſtore, as

the moſt popular act they could do, when preffed by foreign

emergencies or domeſtic diſcontents . Theſe are the laws, that

8 in Hen. II.

in Edw. Confeffor.

in Seld. ad Eadmer. 6.

* Mod. Un. Hift. xxii. 135 .

Ibid. xx. 211.

m Ibid. xxxiii . 21 , 58.

fo
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fo vigorously withſtood the repeated attacks of the civil law ;

which eſtabliſhed in the twelfth century a new Roman empire

over moſt of the ſtates on the continent : ftates that have loft,

and perhaps upon that account, their political liberties ; while

the free conſtitution of England, perhaps, upon the fame account,

has been rather improved than debaſed. Theſe, in ſhort, are the

laws which gave rife and original to that collection of maxims

and cuſtoms, which is now known by the name of the common

law. A name either given to it, in contradiftinction to other

laws, as the ſtatute law, the civil law, the law merchant, and

the like ; or, more probably, as a law common to all the realm ,

thejus commune orfolcright mentioned by king Edward the elder,

after the abolition of the ſeveral provincial cuſtoms and particu

lar laws beforementioned .

BUT though this is the moſt likely foundation of this collec

tion of maxims and cuſtoms, yet the maxims and cuſtoms, ſo

collected, are of higher antiquity than memory or hiſtory can

reach : nothing being more difficult than to aſcertain the preciſe

beginning and firſt ſpring of an antient and long eſtabliſhed cuſ

tom. Whence it is that in our law the goodneſs of a cuſtom de

pends upon it's having been uſed time out of mind ; or, in the

folemnity of our legal phraſe, time whereof the memory of man

runneth not to the contrary. This it is that gives it it's weight

and authority ; and of this nature are the maxims and cuſtoms

which compoſe the common law, or lex non fcripta, of this

kingdom .

THIS unwritten, or common, law is properly diſtinguiſh

able into three kinds : 1. General cuſtoms ; which are the uni

verfal rule of the whole kingdom, and form the common law,

in it's ftricter and more ufual fignification. 2. Particular cuſtoms ;

which for the moſt part affect only the inhabitants of particular

diftricts. 3. Certain particular laws ; which by cuſtom are adopted

and uſed by ſome particular courts, of pretty general and ex

tenfive juriſdiction .

I. AsI 2
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I. As to general cuſtoms, or the common law, properly fo

called ; this is that law, by which proceedings and determinations

in the king's ordinary courts of juſtice are guided and directed .

This, for the moſt part, fettles the courfe in which lands defcend

by inheritance ; the manner and form of acquiring and transfer

ring property ; the folemnities and obligation of contracts ; the

rules of expounding wills, deeds, and acts of parliament ; the

reſpective remedies of civil injuries ; the feveral fpecies of tem

poral offences, with the manner and degree of puniſhment ; and

an infinite number of minuter particulars, which diffuſe them

ſelves as extenſively as the ordinary diſtribution of common juf

tice requires. Thus, for example, that there fhall be four fupe

rior courts of record, the chancery, the king's bench, the com

mon pleas, and the exchequer ; --- that the eldeſt fon alone is

heir to his anceſtor ; --- that property may be acquired and trans

ferred by writing ; --- that a deed is of no validity unleſs ſealed ;

--- that wills fhall be conftrued more favorably, and deeds more

ſtrictly ; --- that money lent upon bond is recoverable by action

of debt ; that breaking the public peace is an offence, and

punishable by fine and impriſonment ; --- all theſe are doctrines

that are not fet down in any written ftatute or ordinance, but

depend merely upon immemorial ufage, that is, upon common

law, for their fupport.

---

SOME have divided the common law into two principal

grounds or foundations : 1. eſtabliſhed cuſtoms ; fuch as that

where there are three brothers, the eldeſt brother ſhall be heir

to the fecond, in exclufion of the youngeſt : and 2. eſtabliſhed

rules and maxims ; as, " that the king can do no wrong, that no

"man fhall be bound to accufe himſelf," and the like. But I take

theſe to be one and the fame thing. For the authority of theſe

maxims reſts entirely upon general reception and ufage ; and the

only method of proving, that this or that maxim is a rule of the

common law, is by fhewing that it hath been always the cuſtom

to obſerve it.

BUT
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BUT here a very natural, and very material, queſtion arifes :

how are theſe cuſtoms or maxims to be known, and by whom is

their validity to be determined ? The anſwer is, by the judges in

the ſeveral courts of juſtice . They are the depofitary of the

laws ; the living oracles, who must decide in all cafes of doubt,

and who are bound by an oath to decide according to the law of

the land . Their knowlege of that law is derived from experience

and ſtudy ; from the " viginti annorum lucubrationes," which For

teſcue " mentions ; and from being long perfonally accuſtomed to

the judicial deciſions of their predeceffors . And indeed theſe

judicial decifions are the principal and most authoritative evi

dence, that can be given, of the exiſtence of fuch a cuftom as

fhall form a part of the common law. The judgment itſelf, and

all the proceedings previous thereto, are carefully regiſtered and

preſerved, under the name of records, in publick repofitories fet

apart for that particular purpoſe ; and to them frequent recourfe

is had, when any critical queſtion ariſes, in the determination of

which former precedents may give light or affiſtance . And there-

fore, even fo early as the conqueſt, we find the "praeteritorum:

"memoria eventorum" reckoned up as one of the chief qualifica-

tions of thoſe who were held to be " legibus patriae optime infti

"tuti " For it is an eſtabliſhed rule to abide by former prece-

dents, where the fame points come again in litigation ; as well

to keep the ſcale of juſtice even and ſteady, and not liable to

waver with every new judge's opinion ; as alſo becauſe the law

in that cafe being folemnly declared and determined, what before

was uncertain, and perhaps indifferent, is now become a perma

nent rule, which it is not in the breaſt of any fubfequent judge

to alter or vary from, according to his private fentiments : he

being fworn to determine, not according to his own private judg

ment, but according to the known laws and cuftoms of the land ;

not delegated to pronounce a new law, but to maintain and ex

pound the old one. Yet this rule admits of exception, where

the former determination is moſt evidently contrary to reafon ;

cap. 8. • Seld. review of Tith. c. 8.
n

much:
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much more if it be contrary to the divine law. But even in fuch

cafes the fubfequent judges do not pretend to make a new law,

but to vindicate the old one from mifrepreſentation . For if it be

found that the former decifion is manifeftly abfurd or unjuſt, it

is declared, not that fuch a ſentence was bad law, but that it was

not law ; that is, that it is not the eſtabliſhed cuftom of the realm,

as has been erroneously determined . And hence it is that our

lawyers are with juftice fo copious in their encomiums on the

reaſon of the common law ; that they tell us, that the law is the

perfection of reaſon, that it always intends to conform thereto,

and that what is not reafon is not law. Not that the particular

reaſon of every rule in the law can at this diſtance of time be al

ways preciſely affigned ; but it is fufficient that there be nothing

in the rule flatly contradictory to reaſon, and then the law will

preſume it to be well founded . And it hath been an antient

obſervation in the laws of England, that whenever a ſtanding

rule of law, of which the reafon perhaps could not be remem

bered or diſcerned, hath been wantonly broke in upon by ſtatutes

or new refolutions, the wifdom of the rule hath in the end ap

peared from the inconveniences that have followed the innovation.

THE doctrine of the law then is this : that precedents and

rules muſt be followed, unleſs flatly abſurd or unjuſt : for though

their reaſon be not obvious.at firſt view, yet we owe ſuch a de

ference to former times as not to ſuppoſe they acted wholly with

out confideration . To illuftrate this doctrine by examples. It has

been determined, time out of mind, that a brother of the half

blood ( i. e. where they have only one parent the ſame, and the

other different) fhall never fucceed as heir to the eftate of his half

brother, but it ſhall rather eſcheat to the king, or other fuperior

lord. Now this is a pofitive law, fixed and eſtabliſhed by cuf

tom , which cuſtom is evidenced by judicial decifions ; and there

fore can never be departed from by any modern judge without a

Herein agreeing with the civil law,

Ff. 1. 3. 20, 21. " Non omnium, quae a majo

ribus noftris conftitutafunt, ratio reddi poteft.

" Et ideo rationes eorum quae conflituuntur, in

“quiri non oportet : alioquin multa ex his, quae

"certa funt, fubvertuntur."

breach
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breach of his oath and the law. For herein there is nothing re

pugnant to natural juſtice ; though the reaſon of it, drawn from

the feodal law, may not be quite obvious to every body. And

therefore, on account of a ſuppoſed hardſhip upon the half bro

ther, a modern judge might wish it had been otherwiſe ſettled ;

yet it is not in his power to alter it. But if any court were now

to determine, that an elder brother of the half blood might enter

upon and ſeiſe any lands that were purchaſed by his younger

brother, no fubfequent judges would fcruple to declare that ſuch

prior determination was unjuſt, was unreaſonable, and therefore

was not law. So that the law, and the opinion of the judge are not

always convertible terms, or one and the fame thing ; fince it

ſometimes may happen that the judge may miſtake the law. Upon

the whole however, we may take it as a general rule, " that the.

"decifions of courts of justice are the evidence of what is com-

"mon law :" in the fame manner as, in the civil law, what the

emperor had. once determined was to ferve for a guide for the:

future 9..

THE decifions therefore of courts are held in the higheſt re-

gard, and are not only preferved as authentic records in the trea--- ·

furies of the ſeveral courts, but are handed out to public view in

the numerous volumes of reports which furniſh the lawyer's li-

brary. Theſe reports are hiftories of the feveral cafes, with a

ſhort ſummary of the proceedings, which are preſerved at large

in the record ; the arguments on both ſides ; and the reaſons the :

court gave for their judgment ; taken down in ſhort notes by

perfons prefent at the determination. And theſe ferve as indexes

to, and alſo to explain, the records ; which always, in matters

of confequence and nicety, the judges direct to be ſearched . The

reports are extant in a regular ſeries from the reign of king Ed-

ward the fecond inclufive ; and from his time to that of Henry

" Si imperialis majeftas caufam. cognitio

"naliter examinaverit, et partibus cominus con

ftitutis fententiam dixerit, omnes omnino ju

"dices, quifub noftro imperio funt, fciant hanc

1

66

" effe legem, non folum illi caufae pro qua pro- --

“ ducta eft, fed et in omnibus fimilibus,” C. 1. -

14. 12 .

the :
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the eighth were taken by the prothonotaries, or chief fcribes of

the court, at the expence of the crown, and publiſhed annually,

whence they are known under the denomination ofthe year books.

And it is much to be wished that this beneficial cuſtom had, un

der proper regulations, been continued to this day : for, though

king James the firſt at the inſtance of lord Bacon appointed two

reporters with a handſome ſtipend for this purpoſe, yet that wife

inſtitution was foon neglected, and from the reign of Henry the

eighth to the preſent time this taſk has been executed by many

private and cotemporary hands ; who fometimes through hafte

and inaccuracy, fometimes through miſtake and want of ſkill, have

publiſhed very crude and imperfect ( perhaps contradictory) ac

counts of one and the fame determination. Some of the moſt

valuable of the antient reports are thoſe publiſhed by lord chief

juſtice Coke; a man of infinite learning in his profeffion, though

not a little infected with the pedantry and quaintnefs of the

times he lived in, which appear ſtrongly in all his works. How

ever his writings are ſo highly eſteemed, that they are generally

cited without the author's name ".

BESIDES theſe reporters, there are alſo other authors, to

whom great veneration and reſpect is paid by the ftudents of the

common law. Such are Glanvil and Bracton, Britton and Fleta,

Littleton and Fitzherbert, with fome others of antient date, whoſe

treatiſes are cited as authority ; and are evidence that cafes have

formerly happened in which ſuch and fuch points were determi

ned, which are now become ſettled and firſt principles. One of

the laſt of theſe methodical writers in point of time, whoſe works

are of any intrinfic authority in the courts of juſtice, and do not

entirely depend on the ftrength of their quotations from older

His reports, for inftance, are ftiled,

xx oxy, the reports ; and in quoting them

we ufually fay, 1 or 2 Rep. not 1 or 2 Coke's

Rep. as in citing other authors. The re

ports ofjudge Croke are alfo cited in a pe

culiar manner, by the name of thoſe prin

ces , in whofe reigns the cafes reported in

his three volumes were determined ; viz .

Qu. Elizabeth, K. James, and K. Charles

the firft ; as well as by the number of each

volume. For fometimes we call them, 1 , 2,

and 3 Cro . but more commonly Cro. Eliz.

Cro . Jac. and Cro. Car.

authors,
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authors, is the fame learned judge we have juſt mentioned, fir

Edward Coke ; who hath written four volumes of inſtitutes, as

he is pleaſed to call them, though they have little of the inftitu

tional method to warrant fuch a title . The first volume is a

very extenſive comment upon a little excellent treatiſe of tenures,

compiled by judge Littleton in the reign of Edward the fourth.

This comment is a rich mine of valuable common law learning,

collected and heaped together from the antient reports and year

books, but greatly defective in methods . The fecond volume is

a comment upon many old acts of parliament, without any ſyſte

matical order ; the third a more methodical treatiſe of the pleas

of the crown ; and the fourth an account of the ſeveral ſpecies

of courts '.

AND thus much for the firſt ground and chief corner ſtone

of the laws of England, which is, general immemorial cuſtom,

or common law, from time to time declared in the deciſions of

the courts of juftice ; which decifions are preferved among our

public records, explained in our reports, and digeſted for general

uſe in the authoritative writings of the venerable fages of the law.

THE Roman law, as practifed in the times of it's liberty,

paid alſo a great regard to cuſtom ; but not ſo much as our law :

it only then adopting it, when the written law is deficient.

Though the reaſons alleged in the digeft " will fully juſtify our

practice, in making it of equal authority with, when it is not

contradicted by, the written law. "For fince, fays Julianus, the

" written law binds us for no other reaſon but becauſe it is ap

"proved by the judgment of the people, therefore thoſe laws

"which the people hath approved without writing ought alſo to

"bind every body. For where is the difference, whether the

It is ufually cited either by the name the works of no other writer ; the genera

of Co. Litt. or as 1 Inft.
lity of reports and other tracts being quoted

in the name of the compiler, as 2 Ventris ,

4 Leonard, 1 Siderfin, and the like.

" Ff. 1.3.32.

K

Theſe are cited as 2 , 3 , or 4 Inft. with

out any author's name. An honorary dif

tinction, which, we obſerved, was paid to

'people

66



74 Of the LAW S

INTROD.

66

66

people declare their affent to a law by fuffrage, or by a uniform

"course of acting accordingly ?" Thus did they reaſon while

Rome had fome remains of her freedom ; but when the imperial

tyranny came to be fully eſtabliſhed, the civil laws fpeak a very

different language. Quod principi placuit legis habet vigorem,

"cum populus ei et in eum omne fuum imperium et poteftatem confe

"rat," fays Ulpian ™. Imperatorfolus et conditor et interpres le

gis exiftimatur," fays the code . And again, "facrilegii inftar

eft refcripto principis obviare"." And indeed it is one of the cha

racteriſtic marks of English liberty, that our common law de

pends upon cuftom ; which carries this internal evidence of free

dom along with it, that it probably was introduced by the volun

tary conſent of the people.

66

66

46

II. THE fecond branch of the unwritten laws of England are

particular cuſtoms, or laws which affect only the inhabitants of

particular diftricts.

THESE particular cuftoms, or fome of them, are without

doubt the remains of that multitude of local cuftoms before men

tioned, out of which the common law, as it now ftands, was

collected at first by king Alfred, and afterwards by king Edgar

and Edward the confeffor : each diſtrict mutually facrificing ſome

of it's own ſpecial uſages, in order that the whole kingdom might

enjoy the benefit of one uniform and univerfal ſyſtem of laws.

But, for reaſons that have been now long forgotten, particular

counties, cities, towns, manors, and lordfhips, were very early

indulged with the privilege of abiding by their own cuſtoms, in

contradiftinction to the reſt of the nation at large : which pri

vilege is confirmed to them by ſeveral acts of parliament ².

***

SUCH is the cuſtom of gavelkind in Kent and fome other

parts of the kingdom (though perhaps it was alfo general till the

* Ff. 1.4.1.

* C. 1. 14. 12.

Y G. 1 , 23.5 .

Z
Mag. Cart. c. 9.- 1 Edw. III . ft. 2.

andc. 9.14 Edw. III . ft . 1. C. I.

2 Hen. IV. c. I.

S

Norman
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Norman conqueft) which ordains, among other things, that not

the eldeſt fon only of the father fhall fucceed to his inheritance,

but all the fons alike : and that, though the anceſtor be attainted

and hanged, yet the heir ſhall fucceed to his eftate, without any

eſcheat to the lord. Such is the cuſtom that prevails in divers

antient boroughs, and therefore called borough- english, that the

youngeſt ſon ſhall inherit the eſtate, in preference to all his elder

brothers. --- Such is the cuſtom in other boroughs that a widow

ſhall be intitled, for her dower, to all her huſband's lands ; whereas

at the common law fhe fhall be endowed of one third part only.

Such alfo are the fpecial and particular cuſtoms of manors, of

which every one has more or lefs, and which bind all the copy

hold-tenants that hold of the faid manors. --- Such likewife is

the cuſtom of holding divers inferior courts, with power
of try

ing cauſes, in cities and trading towns ; the right of holding

which, when no royal grant can be fhewn, depends entirely up

on immemorial and eſtabliſhed ufage. Such, laftly, are many

particular cuſtoms within the city of London, with regard to

trade, apprentices, widows, orphans, and a variety of other mat

ters ; which are all contrary to the general law of the land, and

are good only by fpecial cuftom, though thofe of London are alſo

confirmed by act of parliamentª.

419

-11

14

To this head may moft properly be referred a particular ſyſ

tem of cuſtoms ufed only among one fet of the king's fubjects,

called the cuftom of merchants or lex mercatoria ; which, how

ever different from the common law, is allowed for the benefit

of trade, to be of the utmoſt validity in all commercial tranfac

tions ; the maxim of law being, that " cuilibet in fua arte cre

" dendum eft."

•

THE rules relating to particular cuſtoms regard either the

proof of their exiſtence ; their legality when proved ; or their

ufual method of allowance. And firft we will confider the rules

of proof.

a 8 Rep. 126. Cro. Car. 347.

K 2 As
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As to gavelkind, and borough-english, the law takes parti

cular notice of them , and there is no occafion to prove that

ſuch cuſtoms actually exiſt, but only that the lands in queſtion

are ſubject thereto. All other private cuſtoms muſt be particu

larly pleaded , and as well the exiſtence of ſuch cuſtoms muſt be

ſhewn, as that the thing in diſpute is within the cuſtom alleged.

The trial in both cafes (both to fhewthe exiſtence of the cuſtom,

as, " that in the manor of Dale lands fhall defcend only to the

"heirs male, and never to the heirs female ;" and alſo to ſhew

that the lands in queſtion are within that manor) is by a jury of

twelve men, and not by the judges, except the fame particular

cuſtom has been before tried, determined, and recorded in the

fame court .

THE Cuſtoms of London differ from all others in point of

trial : for, if the exiſtence of the cuſtom be brought in queſtion,

it ſhall not be tried by a jury, but by certificate from the lord

mayor and aldermen by the mouth of their recorder ; unleſs it

be ſuch a cuſtom as the corporation is itſelf intereſted in, as a

right of taking toll, &c, for then the law permits them not to

certify on their own behalf .

WHEN a cuſtom is actually proved to exift, the next enquiry

is into the legality of it ; for if it is not a good cuftom it ought

to be no longer uſed .. " Malus ufus abolendus eft" is an eſtabliſhed

maxim of the law . To make a particular cuftom good, the

following are neceflary requifites..

1. THAT it have been uſed fo long, that the memory of

man runneth not to the contrary. So that if any one can ſhew

the beginning of it, it is no good cuftom. For which reaſon no

cuſtom can prevail againſt an exprefs act of parliament ; fince

⚫ Co. Litt. 175 b.

• Litt. §..265 .

Dr and St. 1. 10.

• Cro. Car. 516.

↑ Hob. 85.

Litt. 9.252. 4. Inst. 274.

the
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the ſtatute itſelf is a proof of a time when fuch a cuſtom did

not exiſt h

2. IT must have been continued. Any interruption would

cauſe a temporary ceafing : the revival gives it a new beginning,

which will be within time of memory, and thereupon the cuf

tom will be void. But this muſt be underſtood with regard to an

interruption of the right ; for an interruption of the poffeffion

only, for ten or twenty years, will not deſtroy the cuſtom . As if

I have a right of way by cuſtom over another's field, the cuſtom

is not deſtroyed, though I do not paſs over it for ten years ; it

only becomes more difficult to prove but if the right be any

how diſcontinued for a day, the cuſtom is quite at an end,

3. IT muſt have been peaceable, and acquiefced in' ; not ſub

ject to contention and difpute . For as cuſtoms owe their origi-

nal to common conſent, their being immemorially diſputed either

at law or otherwiſe is a proof that ſuch confent was wanting.

4. CUSTOMS must be reaſonable ; or rather, taken nega

tively, they must not be unreaſonable. Which is not always, as

fir Edward Coke fays ", to be underſtood of every unlearned:

man's reaſon, but of artificial and legal reaſon, warranted by au

thority of law. Upon which account a cuſtom may be good,

though the particular reaſon of it cannot be affigned ; for it fuf

ficeth, if no good legal reaſon can be affigned against it. Thus

a cuſtom in a pariſh, that no man fhall put his beaſts into the

common till the third of october, would be good ; and yet it

would be hard to fhew the reaſon why that day in particular is

fixed upon, rather than the day before or after. But a cuftom

that no cattle ſhall be put in till the lord of the manor has firfë

put in his, is unreaſonable, and therefore bad : for peradventure.

the lord' will never put in his ; and then the tenants will loſe alt

their profits "..

Ca. Litt. 113.5.

i Co. Litt..114 b

* Co. Litt. 114.

1 Litt. §. 212%

1 Inft. 62.

Co. Copyh. 9.33.

m

5. Cus
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5. CUSTOMS ought to be certain. A cuſtom, that lands

ſhall defcend to the moſt worthy of the owner's blood, is void ;

for how fhall this worth be determined ? But a cuftom to defcend

to the next male of the blood, exclufive of females, is certain,

and therefore good . A cuftom, to pay two pence an acre in lieu

of tythes, is good ; but to pay fometimes two pence and ſome

times three pence, as the occupier of the land pleafes, is bad for

it's uncertainty. Yet a custom, to pay a year's improved value

for a fine on a copyhold eftate, is good : though the value is a

thing uncertain . For the value may at any time be aſcertained ;

and the maxim of law is, id certum eft, quod certum reddi poteft.

*

6. CUSTOMS, though eſtabliſhed by confent, muſt be (when

eſtabliſhed) compulſory ; and not left to the option of every man,

whether he will uſe them or no. Therefore a cuſtom, that all

the inhabitants ſhall be rated toward the maintenance of a bridge,

will be good ; but a cuſtom, that every man is to contribute

thereto at his own pleaſure, is idle and abfurd, and, indeed, no

custom at all.

7. LASTLY, cuſtoms muſt be confiftent with each other :

one cuſtom cannot be fet up in oppofition to another. For if

both are really cuſtoms, then both are of equal antiquity, and

both eſtabliſhed by mutual confent : which to fay of contradic

tory cuſtoms is abfurd. Therefore, if one man preſcribes that

by cuſtom he has a right to have windows looking into another's

garden ; the other cannot claim a right by cuſtom to ſtop up or

obftruct thoſe windows : for theſe two contradictory cuftoms

cannot both be good, nor both ftand together. He ought rather

to deny the exiſtence of the former cuſtom P.

NEXT, as to the allowance of ſpecial cuſtoms. Cuſtoms, in

derogation of the common law, muſt be conſtrued ſtrictly. Thus,

by the cuſtom of gavelkind, an infant of fifteen years may by one

P 9 Rep . 58.

fpecies

O
1 Roll. Abr. 565.

*
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fpecies of conveyance (called a deed of feoffment ) convey away

his lands in fee fimple, or for ever. Yet this cuftom does not.

impower him to uſe any other conveyance, or even to leafe them

for ſeven years : for the cuſtom muſt be ſtrictly purſued . And,

moreover, all ſpecial cuſtoms muſt ſubmit to the king's prerogative.

Therefore, if the king purchaſes lands of the nature of gavelkind,

where all the fons inherit equally ; yet, upon the king's demife,

his eldeſt ſon ſhall fucceed to thofe lands alone ". And thus much

for the fecond part of the leges non fcriptae, or thoſe particular

cuſtoms which affect particular perfons or diſtricts only.

III. THE third branch ofthem are thoſe peculiar laws, which

by cuſtom are adopted and uſed only in certain peculiar courts

and juriſdictions. And by theſe I underſtand the civil and canon

laws.

IT may ſeem a little improper at firſt view to rank theſe laws

under the head of leges non fcriptae, or unwritten laws, ſeeing

they are fet forth by authority in their pandects, their codes, and

their inftitutions ; their councils, decrees, and decretals ; and

enforced by an immenſe number of expofitions, decifions, and

treatiſes of the learned in both branches of the law. But I do

this, after the example of fir Matthew Hale , becauſe it is moſt

plain, that it is not on account of their being written laws, that

either the canon law, or the civil law, have any obligation within

this kingdom ; neither do their force and efficacy depend upon .

their own intrinfic authority ; which is the cafe of our written

laws, or acts of parliament. They bind not the ſubjects of Eng-

land, becauſe their materials were collected from popes or empe

rors ; were digeſted by Juftinian, or declared to be authentic by:

Gregory. Theſe confiderations give them no authority here : for

the legiſlature of England doth not, nor ever did, recognize

any foreign power, as fuperior or equal to it in this kingdom ;

or as having the right to give law to any, the meaneſt, of it's

Hift. C. L. c. 2.1 Co. Cop. ý . 33 .

* Co. Litt. 15 b.

fubjects..
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fubjects. But all the ſtrength that either the papal or imperial

laws have obtained in this realm, or indeed in any other kingdom

in Europe, is only becauſe they have been admitted and received

by immemorial uſage and cuſtom in fome particular caſes , and

fome particular courts ; and then they form a branch ofthe leges

non fcriptae, or cuſtomary law or elſe, becauſe they are in ſome

other cafes introduced by confent of parliament, and then they owe

their validity to the leges fcriptae, or ſtatute law. This is expreffly

declared in thoſe remarkable words of the ſtatute 25 Hen. VIII.

c.21 . addreſſed to the king's royal majeſty. ---“ This your grace's

" realm , recognizing no fuperior under God but only your grace,

" hath been and is free from fubjection to any man's laws, but

only to fuch as have been deviſed, made, and ordained within

" this realm for the wealth of the fame ; or to fuch other, as by

" fufferance of your grace and your progenitors, the people of

" this your realm, have taken at their free liberty, by their own

"confent, to be uſed among them; and have bound themſelves

66
by long uſe and cuſtom to the obſervance of the fame : not as

to the obfervance of the laws of any foreign prince, potentate,

" or prelate ; but as to the customed and antient laws of this realm,

originally eſtabliſhed as laws of the fame, by the ſaid ſuffer

ance, confents, and cuftom ; and none otherwiſe."

.66

166

866

By the civil law, abfolutely taken, is generally underſtood the

civil or municipal law of the Roman empire, as comprized in the

inſtitutes, the code, and the digeft of the emperor Juſtinian, and

the novel conftitutions of himſelf and fome of his fucceffors.

Of which, as there will frequently be occafion to cite them, by

way of illuftrating our own laws, it may not be amifs to give a

fhort and general account.

THE Roman law (founded firſt upon the regal conſtitutions of

their antient kings, next upon the twelve tables of the decemviri,

then upon the laws or ftatutes enacted by the fenate or people,

the edicts of the praetor, and the refponfa prudentum or opinions

of learned lawyers, and laſtly upon the imperial decrees, or con

ftitutions
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ſtitutions of fucceffive emperors) had grown to fo great a bulk,

or as Livy expreffes it ', " tam immenfus aliarum fuper alias acer

" vatarum legum cumulus," that they were computed to be many

camels' load by an author who preceded Juftinian " . This was in

part remedied by the collections of three private lawyers, Gre

gorius, Hermogenes, and Papirius ; and then by the emperor

Theodofius the younger, by whofe orders a code was compiled,

A.D. 438, being a methodical collection of all the imperial con

ſtitutions then in force : which Theodofian code was the only

book of civil law received as authentic in the weſtern part of

Europe till many centuries after ; and to this it is probable

that the Franks and Goths might frequently pay fome regard, in

framing legal conſtitutions for their newly erected kingdoms. For

Juftinian commanded only in the eaſtern remains of the empire ;

and it was under his aufpices, that the preſent body of civil law

was compiled and finiſhed by Tribonian and other lawyers, about

the
year 533.

THIS Confifts of, 1. The inſtitutes, which contain the ele

ments or firſt principles of the Roman law, in four books. 2. The

digeſts, or pandects, in fifty books, containing the opinions and

writings of eminent lawyers, digeſted in a ſyſtematical method.

3. A new code, or collection of imperial conſtitutions, the lapſe

of a whole century having rendered the former code, of Theo

dofius, imperfect. 4. The novels, or new conſtitutions, poſterior

in time to the other books, and amounting to a ſupplement to

the code ; containing new decrees of fucceffive emperors, as new

queſtions happened to ariſe. Theſe form the body of Roman law,

or corpus juris civilis, as publiſhed about the time of Juſtinian :

which however fell foon into neglect and oblivion, till about the

year 1130, when a copy of the digefts was found at Amalfi in

Italy ; which accident, concurring with the policy of the Romish

ecclefiaftics ", fuddenly gave new vogue and authority to the ci

vil law, introduced it into feveral nations, and occafioned that

w See §. 1. pag. 18.

L

W

1.3.c.34.

Taylor's elements of civil law. 17.

mighty
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mighty inundation of voluminous comments, with which this

ſyſtem of law, more than any other, is now loaded .

THE canon law is a body of Roman eccleſiaſtical law, relative

to fuch matters as that church either has, or pretends to have,

the proper juriſdiction over. This is compiled from the opinions

of the antient Latin fathers, the decrees of general councils, the

decretal epiſtles and bulles of the holy fee. All which lay in the

fame diſorder and confufion as the Roman çivil law, till about

the year 1151 , one Gratian an Italian monk, animated by the

diſcovery of Juftinian's pandects at Amalfi, reduced them into

ſome method in three books, which he entitled concordia difcor

dantium canonum, but which are generally known by the name of

decretum Gratiani. Theſe reached as low as the time of pope

Alexander III . The ſubſequent papal decrees, to the pontificate

of Gregory IX, were published in much the fame method un

der the auspices of that pope, about the year 1230, in five books

entitled decretalia Gregorii noni. A fixth book was added by

Boniface VIII, about the year 1298, which is called fextus decre

talium. The Clementine conſtitutions, or decrees of Clement V,

were in like manner authenticated in 1317 by his fucceffor

John XXII ; who alſo publiſhed twenty conftitutions ofhis own,

called the extravagantes Joannis : all which in ſome meaſure

anfwer to the novels of the civil law. To theſe have been fince

added fome decrees of later popes in five books, called extra

vagantes communes. And all theſe together, Gratian's decree,

Gregory's decretals, the fixth decretal, the Clementine conftitu

tions, and the extravagants of John and his fucceffors, form the

corpus juris canonici, or body of the Roman canon law.

)

BESIDES theſe pontificial collections, which during the times

of popery were received as authentic in this iſland, as well as in

other parts of chriftendom, there is alſo a kind of national canon

law, compofed of legatine and provincial conftitutions, and adapted

only to the exigencies of this church and kingdom . The legatine

conftitutions were ecclefiaftical laws, enacted in national fynods,

held
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held under the cardinals Otho and Othobon, legates from pope

GregoryIX and pope Adrian IV, in the reign of king Henry III

about the years 1220 and 1268. The provincial conftitutions are

principally the decrees of provincial fynods, held under divers

arch-biſhops of Canterbury, from Stephen Langton in the reign

of Henry III to Henry Chichele in the reign of Henry V; and

adopted alfo by the province of York in the reign of Henry VI.

At the dawn ofthe reformation, in the reign of king HenryVIII,

it was enacted in parliament that a review ſhould be had of the

canon law; and, till fuch review fhould be made, all canons, con

ftitutions, ordinances, and fynodals provincial, being then already

made, and not repugnant to the law of the land or the king's

prerogative, ſhould ſtill be uſed and executed . And, as no fuch

review has yet been perfected, upon this ftatute now depends the

authority of the canon law in England.

As for the canons enacted by the clergy under James I, in the

year 1603, and never confirmed in parliament, it has been folemnly

adjudged upon the principles of law and the conftitution, that

where they are not merely declaratory of the antient canon law,

but are introductory of new regulations, they do not bind the

laity² ; whatever regard the clergy may think proper to pay them.

.
.
.
.
.
.

THERE are four ſpecies of courts in which the civil and ca

non laws are permitted under different reftrictions to be uſed.

1. The courts of the arch-bishops and biſhops and their deri

vative officers, ufually called in our law courts chriftian, curiae

chriftianitatis, or the ecclefiaftical courts. 2. The military courts.

3. The courts of admiralty. 4. The courts of the two univer

fities . In all, their reception in general, and the different de

grees ofthat reception, are grounded intirely upon cuſtom ; cor

roborated in the latter inſtance by act of parliament, ratifying thoſe

charters which confirm the cuſtomary law of the univerſities.

Burn's eccl . law, pref. viii.

Y Statute 25 Hen. VIII . c. 19 ; revived

and confirmed by 1 Eliz. c. 1 .

z Stra. 1957.

L 2 The
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The more minute confideration of theſe will fall properly under

that part of theſe commentaries which treats of the jurifdiction

of courts. It will fuffice at preſent to remark a few particulars

relative to them all, which may ſerve to inculcate more ſtrongly

the doctrine laid down concerning them ª.

I. AND, firſt, the courts of common law have the fuperin

tendency over thefe courts ; to keep them within their juriſdic

tions, to determine wherein they exceed them, to reſtrain and

prohibit ſuch excefs, and ( in cafe of contumacy ) to punish the

officer who executes, and in ſome caſes the judge who enforces,

the ſentence fo declared to be illegal.

2. THE common law has reſerved to itſelf the expofition of

all fuch acts of parliament, as concern either the extent of theſe

courts or the matters depending before them. And therefore if

theſe courts either refufe to allow theſe acts of parliament, or

will expound them in any other fenfe than what the common

law puts upon them, the king's courts at Weſtminſter will grant

prohibitions to reſtrain and control them.

3. AN appeal lies from all theſe courts to the king, in the laſt

refort ; which proves that the jurifdiction exerciſed in them is.

derived from the crown of England, and not from any foreign

potentate, or intrinfic authority of their own. ----And, from theſe

three ſtrong marks and enfigns of fuperiority, it appears beyond

a doubt that the civil and canon laws, though admitted in ſome

cafes by cuſtom in fome courts, are only fubordinate and leges

fub graviori lege ; and that, thus admitted, reſtrained, altered,

new-modelled, and amended, they are by no means with us a

diftinct independent ſpecies of laws, but are inferior branches of

the cuſtomary or unwritten laws of England, properly called, the

king's eccleſiaſtical, the king's military, the king's maritime, or

the king's academical, laws.

a Hale Hift. e. 2.

LET
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LET us next proceed to the leges fcriptae, the written laws

of the kingdom, which are ſtatutes, acts, or edicts, made by the

king's majeſty by and with the advice and conſent of the lords

ſpiritual and temporal and commons in parliament affembled ".

The oldeſt of theſe now extant, and printed in our ſtatute books,

is the famous magna carta, as confirmed in parliament 9 Hen. III :

though doubtless there were many acts before that time, the re

cords of which are now loft, and the determinations of them

perhaps at preſent currently received for the maxims of the old

common law.

THE manner of making theſe ftatutes will be better confi

dered hereafter, when we examine the conſtitution of parliaments.

At preſent we will only take notice of the different kinds of

ftatutes ; and of ſome general rules with regard to their con

ftruction c

FIRST, as to their ſeveral kinds . Statutes are either general

or fpecial, public or private. A general or public act is an uni

b 8 Rep. 20.

The method of citing thefe acts of

parliament is various. Many of our antient

ftatutes are called after the name of the

place, where the parliament was held that

made them as the ftatutes of Merton and

Marlbridge, of Westminster, Glocefter, and

Winchefter. Others are denominated en

tirely from their fubject ; as the ftatutes of

Wales and Ireland, the articuli cleri, and

the praerogativa regis. Some are diftin .

guished by their initial words, a method of

citing very antient ; being uſed by the Jews

in denominating the books of the penta

teuch ; by the chriſtian church in diftin

guiihing their hymns and divine offices ; by

the Romaniſts in defcribing their papal

bulles ; and in fhort by the whole body of

antient civilians and canonifts, amongwhom

this method of citation generally prevailed,

not only with regard to chapters, but infe

rior fections alfo : in imitation of all which

we ftill call fome of our old ſtatutes by their

initial words, as the ftatute of quia emptores,

and that of circumfpecte agatis. But the moſt

uſual method of citing them, eſpecially

fince the time of Edward the ſecond, is by

naming the year of the king's reign in

which the ſtatute was made, together with

the chapter, or particular act , according to

it's numeral order ; as, 9 Geo. II. c . 4 .

For all the acts of one feffion of parliament

taken together make properly but one fta

tute ; and therefore when two feffions have

been held in one year, we ufually mention

ftat. 1. or 2. Thus the bill of rights is ci

ted, as 1 W. & M. ft . 2. c. z. fignifying

that it is the fecond chapter or act, of the

fecond ftatute or the laws made in the fe-

cond feffions of parliament, held in the first

year of king William and queen Mary.

verfal
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verfal rule, that regards the whole community ; and of theſe the

courts of law are bound to take notice judicially and ex officio ;

without the ftatute being particularly pleaded, or formally fet

forth by the party who claims an advantage under it. Special or

private acts are rather exceptions than rules, being thoſe which

only operate upon particular perfons, and private concerns ; fuch

as the Romans intitled fenatus-decreta, in contradiftinction to the

fenatus-confulta, which regarded the whole community and of

theſe the judges are not bound to take notice, unless they be

formally fhewn and pleaded. Thus, to fhew the diſtinction, the

ftatute 13
Eliz. c. 10. to prevent ſpiritual perſons from making

leafes for longer terms than twenty one years, or three lives, is

a public act ; it being a rule preſcribed to the whole body offpi

ritual perfons in the nation : but an act to enable the bishop of

Cheſter to make a leafe to A. B. for fixty years, is an exception

to this rule ; it concerns only the parties and the bishop's fuc

ceffors ; and is therefore a private act.

STATUTES alfo are either declaratory of the common law,

or remedial of fome defects therein. Declaratory, where the old

cuſtom of the kingdom is almoſt fallen into diſuſe, or become

difputable ; in which cafe the parliament has thought proper, in

perpetuum rei teftimonium, and for avoiding all doubts and difficul

ties, to declare what the common law is and ever hath been.

Thus the ſtatute of treafons, 25Edw. III . cap. 2. doth not make

any new fpecies of treafons ; but only, for the benefit of the

fubject, declares and enumerates thoſe ſeveral kinds of offence,

which before were treafon at the common law. Remedial fta

tutes are thoſe which are made to fupply fuch defects , and

abridge fuch fuperfluities, in the common law, as arife either

from the general imperfection of all human laws, from change

of time and circumftances, from the miſtakes and unadviſed

determinations of unlearned judges, or from any other cauſe

whatſoever. And, this being done either by enlarging the com

mon law where it was too narrow and circumfcribed, or by re

◄ Gravin. Orig. 1. § . 24 .

ftraining
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ftraining it where it was too lax and luxuriant, this has occa

fioned another fubordinate divifion of remedial acts of parliament

into enlarging and restraining ſtatutes . To inftance again in the

cafe of treaſon. Clipping the current coin of the kingdom was

an offence not fufficiently guarded againſt by the common law :

therefore it was thought expedient by ftatute 5 Eliz. c . 11. to

make it high treaſon, which it was not at the common law : fo

that this was an enlarging ſtatute. At common law alſo ſpiritual

corporations might leaſe out their eftates for any term of years,.

till prevented by the ſtatute 13 Eliz. beforementioned : this was

therefore a reſtraining ſtatute.

SECONDLY, the rules to be obſerved with regard to the con-

ftruction of ſtatutes are principally theſe which follow..

I. THERE are three points to be confidered in the conftruc-

tion of all remedial ſtatutes ; the old law, the miſchief, and the:

remedy : that is, how the common law ſtood at the making of

the act ; what the miſchief was, for which the common law did

not provide ; and what remedy the parliament hath provided to

cure this miſchief. And it is the buſineſs of the judges fo to>

conftrue the act, as to fupprefs the miſchief and advance the re-

medy . Let us inftance again in the ſame reſtraining ſtatute of

the 13 Eliz. By the common law ecclefiaftical corporations might

let as long leaſes as they thought proper : the miſchief was, that

they let long and unreaſonable leaſes, to the impoverishment of

their fucceffors : the remedy applied by the ſtatute was by making ;

void all leafes by ecclefiaftical bodies for longer terms than three :

lives or twenty one years. Now in the conſtruction of this fta-

tute it is held, that leaſes, though for a longer term, if made by.

a biſhop, are not void during the bishop's life ; or, if made by a

dean with concurrence of his chapter, they are not void during

the life of the dean : for the act was made for the benefit and

protection of the fucceffor . The miſchief is therefore fufficiently

fuppreffed by vacating them after the death of the grantor ; but

f Co. Litt. 45. 3 Rep, 60..

the :

e

3 Rep, 7 b. Co. Litt. 11 6. 42.
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the leafes, during their lives, being not within the miſchief, are

not within the remedy.

2. A STATUTE, which treats of things or perſons of an

inferior rank, cannot by any general words be extended to thofe

of a ſuperior. So a ſtatute, treating of " deans, prebendaries,

"parfons, vicars, and others having spiritual promotion," is held

not to extend to bishops, though they have ſpiritual promotion ;

deans being the higheſt perſons named, and biſhops being of a

ſtill higher order .

3. PENAL
ſtatutes

muſt be conſtrued
ſtrictly

. Thus a ſtatute

I Edw. VI. having enacted
that thoſe who are convicted

of ſteal

ing horſes ſhould not have the benefit of clergy, the judges
con

ceived that this did not extend to him that ſhould fteal but one

horfe, and therefore
procured

a new act for that purpoſe
in the

following
year ¹ . And, to come nearer our own times, by the

ftatute
14 Geo. II. c . 6. ftealing

fheep, or other cattle, was made

felony without
benefit

of clergy. But theſe general
words, " or

"other cattle," being looked
upon as much too looſe to create a

capital
offence

, the act was held to extend
to nothing

but mere

ſheep. And therefore
, in the next feffions

, it was found neceffary

to make another
ſtatute

, 15 Geo. II. c. 34. extending
the former

to bulls, cows, oxen, fteers, bullocks
, heifers

, calves, and lambs,

by name.

4. STATUTES against frauds are to be liberally and benefi

cially expounded. This may feem a contradiction to the laſt rule ;

moſt ſtatutes againſt frauds being in their confequences penal.

But this difference is here to be taken : where the ſtatute acts

upon the offender, and inflicts a penalty, as the pillory or a fine,

it is then to be taken ſtrictly : but when the ſtatute acts upon the

offence, by fetting afide the fraudulent tranſaction, here it is to

be conſtrued liberally. Upon this footing the ſtatute of 13
13 Eliz.

c. 5. which avoids all gifts of goods, &c, made to defraud cre

$ 2 Rep. 46.
h Bac. Elem. c. 12.

ditors
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ditors and others, was held to extend by the general words to a

gift made to defraud the queen of a forfeiture i.

5. ONE part of a ſtatute must be fo conftrued by another,

that the whole may if poffible ſtand : ut res magis valeat, quam

pereat. As if land be veſted in the king and his heirs by act of

parliament, faving the right of A ; and A has at that time a

leaſe of it for three years : here A ſhall hold it for his term of

three years, and afterwards it ſhall go to the king. For this in

terpretation furniſhes matter for every claufe of the ſtatute to

work and operate upon. But

6. A SAVING, totally repugnant to the body of the act, is

void. If therefore an act of parliament veſts land in the king

and his heirs, ſaving the right of all perſons whatſoever ; or veſts

the land of A in the king, faving the right of A : in either of

theſe caſes the ſaving is totally repugnant to the body of the ſta

tute, and ( if good ) would render the ſtatute of no effect or ope

ration ; and therefore the ſaving is void, and the land veſts abſo

lutely in the king *.

7. WHERE the common law and a ſtatute differ, the com

mon law gives place to the ſtatute ; and an old ſtatute gives place

to a new one. And this upon the general principle laid down in

the laſt ſection, that "leges pofteriores priores contrarias abrogant.”

But this is to be understood, only when the latter ſtatute is

couched in negative terms, or by it's matter neceffarily implies a

negative. As if a former act ſays, that a juror upon ſuch a trial

ſhall have twenty pounds a year ; and a new ſtatute coines and

fays, he ſhall have twenty marks : here the latter ſtatute, though

it does not expreſs, yet neceffarily implies a negative, and vir

tually repeals the former. For if twenty marks be made qualifi

cation fufficient, the former ftatute which requires twenty pounds

is at an end ' . But if both acts be merely affirmative, and the

1 Jenk. Cent. 2.73.13 Rep. 82.

k 1 Rep.47.

M fubftance



go
INTROD.Of the Laws

ſubſtance ſuch that both may ſtand together, here the latter 'does

not repeal the former, but they fhall both have a concurrent ef

ficacy. If by a former law an offence be indictable at the quar

ter feffions, and a latter law makes the fame offence indictable at

the affifes ; here the jurifdiction of the feffions is not taken away,

but both have a concurrent juriſdiction, and 'the 'offender may be

profecuted at either ; unleſs the new ſtatute fubjoins exprefs ne

gative words, as, that the offence ſhall be indictable at the affifes,

and not elsewhere ".

8. If a ſtatute, that repeals another, is itſelf repealed after

wards, the firft ftatute is hereby revived, without any formal

words for that purpoſe. So when the ſtatutes of 26 and 35 Hen.

VIII, declaring the king to be the fupreme head of the church,

were repealed by a ftatute 1 & 2 Ph. and Mary, and this latter

ftatute was afterwards repealed by an act of 1 Eliz. there needed

not any expreſs words of 'revival in queen Elizabeth's ſtatute,

but theſe acts of king Henry were impliedly and virtually re

+

vived ".

9. ACTS of parliament derogatory from the power of fubfe

quent parliaments bind not. So the ftatute 11 Hen. VII. c. 1 .

which directs, that no perſon for afliſting a king de facto fhall be

attainted of treaſon by act of parliament or otherwiſe, is held to

be good only as to common profecutions for high treafon ; but

will not reftrain or clog any parliamentary attainder . 'Bécaufe

the legiſlature, being in truth the fovereign power, is always of

equal, always of abfolute authority : it acknowleges no fuperior

upon earth, which the prior legiſlature muſt have been, if it's

ordinances could bind the prefent parliament. And upon the fame

principle Cicero, ' in his letters to Atticus, treats with a proper

contempt theſe reſtraining clauſes which endeavour to tie up the

hands of fucceeding legiflatures. "When you repeal the law it

m
11 Rep. 63.

* 4 Inft. 325.

· 4
Inft. 43.

" felf,
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ſelf, ſays he, you at the fame time repeal the prohibitory

" claufe, which guards againſt fuch repeal .

2144

La .. JA

11

21

10. LASTLY, acts of parliament that are impoffible to be

performed are of no validity ; and if there arife out of them col

laterally any abſurd conſequences, manifeftly contradictory to

common reafon, they are, with regard to thofe collateral confe

quences, void. I lay down the rule with theſe reſtrictions ; though

I know it is generally laid down more largely, that acts of par

liament contrary to reafon are void. But if the parliament will

pofitively enact a thing to be done which is unreaſonable, I know

of no power that can control it : and the examples uſually al

leged in fupport of this fenfe of the rule do none of them prove,

that where the main object of a ſtatute is unreasonable the

judges are at liberty to reject it ; for that were to fet the judicial

power above that of the legislature, which would be fubverfive

of all government. But where fome collateral matter arifes out

of the general words, and happens to be unreasonable ; there

the judges are in decency to conclude that this confequence was

not foreſeen by the parliament, and therefore they are at liberty

to expound the ſtatute by equity, and only quoad hoc difregard it.

Thus if an act of parliament gives a man power to try all cauſes,

that ariſe within his manor of Dale ; yet, if a cauſe ſhould ariſe

in which he himſelf is party, the act is conſtrued not to extend

to that ; becauſe it is unreaſonable that any man ſhould deter

mine his own quarrel . But, if we could conceive it poffible for

the parliament to enact, that he ſhould try as well his own cauſes

as thoſe of other perfons, there is no court that has power to de

feat the intent of the legislature, when couched in ſuch evident

and expreſs words, as leave no doubt whether it was the intent of

the legiſlature or no.

THESE are the ſeveral grounds of the laws of England : over

and above which, equity is alſo frequently called in to affiſt, to

9 8 Rep. 118.P Cum lex abrogatur, illud ipfum abrogatur,

quo non eam abrogari oporteat. 1. 3. ep. 23.

M 2 moderate,
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moderate, and to explain it. What equity is, and how impof

fible in it's very effence to be reduced to ſtated rules, hath been

ſhewn in the preceding fection . I ſhall therefore only add, that

there are courts of this kind eſtabliſhed for the benefit of the

fubject, to correct and ſoften the rigor of the law, when through

it's generality it bears too hard in particular cafes ; to detect and

puniſh latent frauds, which the law is not minute enough to

reach ; to enforce the execution of fuch matters of truſt and

confidence, as are binding in confcience, though perhaps not

ftrictly legal ; to deliver from fuch dangers as are owing to mis

fortune or overfight ; and, in ſhort, to relieve in all fuch caſes as

are, bona fide, objects of relief. This is the bufinefs of our

courts of equity, which however are only converfant in matters

of property. For the freedom of our conftitution will not per

mit, that in criminal cafes a power ſhould be lodged in any judge,

to conftrue the law otherwife than according to the letter. This

caution, while it admirably protects the public liberty, can never

bear hard upon individuals. A man cannot fuffer more puniſh

ment than the law affigns, but he may fuffer lefs. The laws can

not be ſtrained by partiality to inflict a penalty beyond what the

letter will warrant ; but in cafes where the letter induces any

apparent hardſhip, the crown has the power to pardon.
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HE kingdom of England, over which our municipal laws

have juriſdiction, includes not, by the common law, ei

ther Wales, Scotland, or Ireland, or any other part of the king's

dominions, except the territory of England only. And yet the

civil laws and local cuftoms of this territory do now obtain, in

part or in all, with more or leſs reſtrictions, in theſe and many

other adjacent countries ; of which it will be proper first to

take a review, before we confider the kingdom of England

itſelf, the original and proper ſubject of thefe laws.

WALES had continued independent of England, unconquered.

and uncultivated, in the primitive paſtoral ſtate which Caefar and

Tacitus afcribe to Britain in general, for many centuries ; even

from the time of the hoftile invafions of the Saxons, when the

antient and chriſtian inhabitants of the iſland retired to thoſe na

tural intrenchments, for protection from their pagan vifitants . But

when thefe invaders themſelves were converted to chriftianity,

and fettled into regular and potent governments, this retreat of

the antient Britons grew every day narrower ; they were overrun

by little and little, gradually driven from one faftneſs to another,

and by repeated loffes abridged of their wild independence. Very

early in our history we find their princes doing homage to the

crown of England ;, tiil at length in the reign of Edward the

firſt, who may juſtly be ſtiled the conqueror of Wales, the line

of
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of their antient princes was aboliſhed, and the king of England's

eldeſt ſon became, as a matter of courſe, their titular prince :

the territory of Wales being then entirely annexed to the domi

nion of the crown of England , or, as the ftatute of Rutland ↳

expreſſes it, "terra Walliae cum incolis fuis, prius regi jure feodali

"Jubjecta, (of which homage was the fign) jam in proprietatis

dominium totaliter et cum integritate converfa eft, et coronae regni

Angliae tanquam pars corporis ejufdem annexa et unita." By the

ftatute alfo of Wales very material alterations were made in

divers parts of their laws, ſo as to reduce them nearer to the

Engliſh ſtandard, efpecially in the forms of their judicial pro

ceedings but they ſtill retained very much of their original po

lity, particularly their rule of inheritance, viz . that their lands

were divided equally among all the iffue male, and did not de

ſcend to the eldeſt fon alone. By other fubfequent ftatutes their

provincial immunities were ſtill farther abridged : but the finiſh

ing ftroke to their independency, was given by the ſtatute

27 Hen. VIII. c. 26. which at the fame time gave the utmoſt

advancement to their civil profperity, by admitting them to a

thorough communication of laws with the fubjects of England.

Thus were this brave people gradually conquered into the enjoy

ment of true liberty; being infenfibly put upon the ſame footing,

and made fellow-citizens with their conquerors. A generous

method of triumph, which the republic of Rome practiſed with

great fuccefs ; till fhe reduced all Italy to her obedience, by ad

mitting the vanquiſhed ſtates to partake ofthe Roman privileges.

66

It is enacted by this ftatute 27 Hen. VIII , 1. That the do

minion of Wales fhall be for ever united to the kingdom of

England. 2. That all Welchmen born fhall have the fame li

berties as other the king's fubjects. 3. That lands in Wales ſhall

be inheritable according to the Engliſh tenures and rules of de

fcent. 4. That the laws of England, and no other, ſhall be uſed

in Wales : beſides many other regulations of the police of this

12 Edw. I.a Vaugh. 400.

b
10 Edw. I.

principality.
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principality. And the ſtatute 34 & 35 Hen . VIII . c. 26. con

firms the fame, adds farther regulations, divides it into twelve

fhires, and, in fhort, reduces it into the fame order in which it

ftands at this day ; differing from the kingdom of England in

only a few particulars, and thofe 'too of the nature of privileges,

(fuch as having courts within itſelf, independent of the procefs

of Weſtminſter hall ) and fome other immaterial peculiarities ,

hardly more than are to be found in many counties of England.

itfelf.

THE kingdom of Scotland, notwithſtanding the union of the

crowns on the acceffion of their king James VI to that of Eng

land, continued an entirely feparate and diftinct kingdom for

above a century, though an union had been long projected ;

which was judged to be the more eafy to be done, as both king

doms were antiently under the fame government, and ftill retained

a very great reſemblance, though far from an identity, in their

laws. By an act of parliament 1 Jac. I. c. I. it is declared, that

theſe two, mighty, famous, and antient kingdoms were 'formerly

one. And fir Edward Coke obferves , how marvellous a confor-

mity there was, not only in the religion and language of the two

nations, but alſo in their antient laws, the defcent of the crown,.

their parliaments, ' their titles of nobility, their officers of ſtate

and of justice, their writs, their cuſtoms, and even the language.

of their laws. Upon which account he fuppofes the common law

of each to have been originally the fame, eſpecially as their moſt

antient and authentic book, called regiam majeftatem and contain-

ing the rules of their antient common law, is extremely fimilar

that of Glanvil, which contains the principles of ours, as it ſtood

in the reign of Henry II. And the many diverfities, fubfifting .

between the two laws at prefent, may be well enough accounted:

for, from a diverfity of practice in two large and uncommunica

ting juriſdictions, and from the acts of two diftinct and indepen-

dent parliaments, which have in many points altered and abro-

gated the old common law of both kingdoms.

d
4 Inft. 345:

HOWEVER
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HOWEVER fir Edward Coke, and the politicians of that time,

conceived great difficulties in carrying on the projected union :

but theſe were at length overcome, and the great work was hap

pily effected in 1707, 5 Anne ; when twenty five articles of

union were agreed to by the parliaments of both nations : the

purport of the moſt conſiderable being as follows :

I. THAT on the firſt of May 1707, and for ever after, the

kingdoms of England and Scotland, ſhall be united into one

kingdom, by the name of Great Britain.

2. THE fucceffion to the monarchy of Great Britain ſhall be

the fame as was before ſettled with regard to that of England.

3. THE united kingdom fhall be repreſented by one parlia

ment.

4. THERE fhall be a communication of all rights and privi

leges between the ſubjects of both kingdoms, except where it is

otherwiſe agreed.

9. WHEN England raiſes 2,000,000l. by a land tax, Scot

land fhall raiſe 48,000 1.

16, 17. THE ſtandards of the coin, of weights, and of mea

fures, ſhall be reduced to thoſe of England, throughout the uni

ted kingdoms.

18. THE laws relating to trade, cuſtoms, and the excife,

ſhall be the fame in Scotland as in England. But all the other

laws of Scotland ſhall remain in force ; but alterable by the par

liament of Great Britain. Yet with this caution ; that laws re

lating to public policy are alterable at the diſcretion of the par

liament ; laws relating to private rights are not to be altered but

for the evident utility of the people of Scotland .

22. SIXTEEN
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22. SIXTEEN peers are to be chofen to repreſent the peer

age of Scotland in parliament, and forty five members to fit in

the houſe of commons.

23. THE fixteen peers of Scotland ſhall have all privileges of

parliament and all peers of Scotland fhall be peers of Great

Britain, and rank next after thoſe of the ſame degree at the time

of the union, and ſhall have all privileges of peers, except fitting

in the houſe of lords and voting on the trial of a peer.

THESE are the principal of the twenty five articles of union,

which are ratified and confirmed by ſtatute 5Ann . c. 8. in which

ftatute there are alfo two acts of parliament recited ; the one of

Scotland, whereby the church of Scotland, and alſo the four

univerſities of that kingdom, are eſtabliſhed for ever, and all

fucceeding fovereigns are to take an oath inviolably to maintain

the fame; the other of England, 5Ann. c . 6. whereby the acts of

uniformity of 13 Eliz. and 13 Car. II. ( except as the fame had

been altered by parliament at that time) and all other acts then in

force for the preſervation of the church of England, are declared

perpetual ; and it is ſtipulated, that every ſubſequent king and

queen ſhall take an oath inviolably to maintain the ſame within

England, Ireland, Wales, and the town of Berwick upon Tweed.

And it is enacted, that theſe two acts " ſhall for ever be obſerved

" as fundamental and eſſential conditions of the union .”

may

UPON theſe articles, and act of union, it is to be obſerved,

1. That the two kingdoms are now fo infeparably united, that

nothing can ever difunite them again, but an infringement of

thoſe points which, when they were ſeparate and independent

nations, it was mutually ftipulated ſhould be " fundamental and

" effential conditions of the union." 2. That whatever elfe

be deemed " fundamental and effential conditions," the prefer

vation of the two churches, of England and Scotland, in the

fame ſtate that they were in at the time of the union, and the main

tenanceN
.
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tenance of the acts of uniformity which eſtabliſh our common

prayer, are expreflly declared fo to be. 3. That therefore any

alteration in the conftitutions of either of thoſe churches, or in

the liturgy of the church of England, would be an infringement

of theſe “ fundamental and eſſential conditions," and greatly en

danger the union . 4. That the municipal laws of Scotland are

ordained to be ſtill obſerved in that part of the iſland, unleſs al

tered by parliament ; and, as the parliament has not yet thought

proper, except in a few inftances, to alter them, they ſtill (with

regard to the particulars unaltered) continue in full force. Where

fore the municipal or common laws of England are, generally

fpeaking, of no force or validity in Scotland ; and, of confe

quence, in the enfuing commentaries, we fhall have very little

occafion to mention, any farther than ſometimes by way of illuf

tration, the municipal laws of that part of the united kingdoms.

THE town of Berwick upon Tweed, though ſubject to the

crown of England ever fince the conqueft of it in the reign of

Edward IV, is not part of the kingdom of England, nor ſubject

to the common law ; though it is ſubject to all acts of parliament,

being repreſented by burgeffes therein. And therefore it was de

clared by ſtatute 20 Geo. II . c. 42. that where England only is

mentioned in any act of parliament, the fame notwithſtanding

ſhall be deemed to comprehend the dominion of Wales, and

town of Berwick upon Tweed. But the general law there uſed

is the Scots law, and the ordinary proceſs of the courts of Weſt

minſter-hall is there of no authority ".

As to Ireland, that is ſtill a diſtinct kingdom ; though a de

pendent, fubordinate kingdom. It was only entitled the domi

nion or lordship of Ireland ', and the king's ſtile was no other

than dominus Hiberniae, lord of Ireland, till the thirty third year

of king Henry the eighth ; when he affumed the title of king,

which is recognized by act of parliament 35 Hen . VIII . c. 3 .

But, as Scotland and England are now one and the ſame kingdom,

f Stat. Hiberniae. 14 Hen. III.
с

1 Sid. 382. 2 Show. 365.

and
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and yet differ in their municipal laws ; fo England and Ireland are,

on the other hand, diftinct kingdoms, and yet in general agree in

their laws. The inhabitants of Ireland are, for the most part, def

cended from the Engliſh, who planted it as a kind of colony, after

the conqueſt of it by king Henry the ſecond, at which time they

carried over the Engliſh laws along with them. And as Ireland,

thus conquered, planted, and governed, ftill continues in a ſtate

of dependence, it muſt neceffarily conform to, and be obliged by

fuch laws as the ſuperior ſtate thinks proper to preſcribe.

•

k

At the time of this conqueft the Iriſh were governed by what

they called the Brehon law, fo ftiled from the Irish name of

judges, who were denominated Brehons . But king John in the

twelfth year of his reign went into Ireland, and carried over with

him many

able fages of the law ; and there by his letters patent,

in right of the dominion of conqueft, is faid to have ordained

and eſtabliſhed that Ireland ſhould be governed by the laws of

England " which letters patent fir Edward Coke apprehends

to have been there confirmed in parliament. But to this ordi

nance many of the Irish were averfe to conform, and ftill ftuck

to their Brehon law : fo that both Henry the third and Edward

the firſt were obliged to renew the injunction ; and at length

in a parliament holden at Kilkenny, 40 Edw. III, under Lionel

duke of Clarence, the then lieutenant of Ireland, the Brehon

law was formally aboliſhed, it being unanimouſly declared to be

indeed no law, but a lewd cuſtom crept in of later times. And

yet, even in the reign of queen Elizabeth, the wild natives ftill

kept and preſerved their Brehon law ; which is deſcribed m to

have been “ a rule of right unwritten, but delivered by tradition

"from one to another, in which oftentimes there appeared great

"fhew of equity in determining the right between party and

84 Inft. 358. Edm. Spenfer's ftate of tur Hybernici Deo deteftabiles exiftunt, et omni

Ireland. p. 1513. edit. Hughes.

h Vaugh. 294. 2 Pryn . Rec. 85 .

juri diffonant, adeo quod leges cenferi non de

beant nobis et confilio noftro fatis videtur ex

pediens eifdem utendas concedere leges Anglica

nas. 3 Pryn. Rec . 1218.

i
Inft. 341.

m Edm. Spenfer. ibid.

N 2

I

A. R. 30. 1 Rym. Foed. 442.

A.R.5. -pro eo quod leges quibus utun

" party,
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party, but in many things repugnant quite both to God's law

"and man's." The latter part of which character is alone al

lowed it under Edward the firſt and his grandfon.

66

BUT as Ireland was a diftinct dominion, and had parliaments

of it's own, it is to be obſerved, that though the immemorial cuf

toms, or common law, of England were made the rule of juſtice

in Ireland alſo, yet no acts of the Engliſh parliament, fince the

twelfth of king John, extended into that kingdom ; unleſs it

were ſpecially named, or included under general words, fuch as,

"within any of the king's dominions." And this is particularly

expreffed, and the reafon given in the year book " : “ Ireland hath

"a parliament of it's own, and maketh and altereth laws ; and

" our ſtatutes do not bind them, becauſe they do not ſend repre

"ſentatives to our parliament : but their perfons are the king's

"fubjects, like as the inhabitants of Calais, Gafcoigny, and Guienne,

"while they continued under the king's ſubjection ." The method

made uſe of in Ireland, as ſtated by fir Edward Coke °, of making

ſtatutes in their parliaments, according to Poynings' law, of which

hereafter, is this : 1. The lord lieutenant and council of Ireland

muſt certify to the king under the great feal of Ireland the acts

propoſed to be paffed . 2. The king and council of England are

to confider, approve, alter, or reject the faid acts ; and certify

them back again under the great feal of England . And then,

3. They are to be propofed, received, or rejected in the parlia

ment of Ireland. By this means nothing was left to the parlia

ment in Ireland, but a bare negative or power of rejecting, not

of propofing, any law. But the ufage now is, that bills are often

framed in either houſe of parliament under the denomination of

heads for a bill or bills ; and in that ſhape they are offered to the

confideration of the lord lieutenant and privy council, who then

reject them at pleaſure, without tranſmitting them to England.

BUT the Iriſh nation, being excluded from the benefit of the

Engliſh ſtatutes, were deprived of many good and profitable laws,

• 4 Inft. 353.

made

2
2 Ric. III. pl. 12.
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made for the improvement of the common law : and, the mea

fure of juſtice in both kingdoms becoming thereby no longer

uniform , therefore in the 10 Hen. VII . a ſet of ſtatutes paſſed

in Ireland, (fir Edward Poynings being then lord deputy, whence

it is called Poynings ' law) by which it was, among other things,

enacted, that all acts of parliament before made in England,

ſhould be of force within the realm of Ireland P. But, by the

ſame rule that no laws made in England, between king John's

time and Poynings' law, were then binding in Ireland, it follows

that no acts of the Engliſh parliament made fince the 10 Hen .VII .

do now bind the people of Ireland, unleſs ſpecially named or in

cluded under general words . And on the other hand it is equally

clear, that where Ireland is particularly named, or is included

under general words, they are bound by fuch acts of parliament.

For this follows from the very nature and conſtitution of a de

pendent ſtate : dependence being very little elſe , but an obliga

tion to conform to the will or law of that fuperior perfon or ſtate,

upon which the inferior depends. The original and true ground

of this fuperiority is the right of conqueft : a right allowed by

the law of nations, if not by that of nature ; and founded upon

a compact either expreffly or tacitly made between the conqueror

and the conquered, that if they will acknowlege the victor for

their maſter, he will treat them for the future as fubjects, and

not as enemies '.

BUT this ſtate of dependence being almoſt forgotten, and

ready to be diſputed by the Iriſh nation, it became neceffary fome

years ago to declare how that matter really ſtood and therefore

by ftatute 6 Geo. I. c. 5. it is declared, that the kingdom of

Ireland ought to be fubordinate to, and dependent upon, the

imperial crown of Great Britain, as being infeparably united

thereto ; and that the king's majefty, with the confent of the

lords and commons of Great Britain in parliament, hath power

to make laws to bind the people of Ireland ..

Puff. L. ofN. 8. 6. 24.P 4 Inft. 351.

$ 12 Rep. 112.
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THUS we ſee how extenfively the laws of Ireland commu

nicate with thofe of England : and indeed fuch communication

is highly neceffary, as the ultimate refort from the courts of juf

tice in Ireland is, as in Wales, to thofe in England ; a writ of

error (in the nature of an appeal) lying from the king's bench in

Ireland to the king's bench in England , as the appeal from all

other courts in Ireland lies immediately to the houſe of lords

here it being expreffly declared, by the fame ſtatute 6 Geo. I.

c. 5. that the peers of Irelan
d
have no jurifd

iction
to affirm or

reverſe any judgments or decrees whatſoever. The propriety,

and even neceffity, in all inferior dominions, of this conſtitution,

66

that, though juſtice be in general adminiftred by courts of

"their own, yet that the appeal in the laft refort ought to be to

"the courts of the ſuperior ſtate," is founded upon theſe two rea

fons. 1. Becauſe otherwiſe the law, appointed or permitted to

fuch inferior dominion, might be infenfibly changed within it

felf, without the affent of the fuperior. 2. Becauſe otherwiſe

judgments might be given to the diſadvantage or diminution of

the fuperiority ; or to make the dependence to be only of the

perfon of the king, and not of the crown of England .

WITH regard to the other adjacent iflands which are ſubject

to the crown of Great Britain, ſome of them (as the ifle of

Wight, of Portland, of Thanet, &c. ) are comprized within

fome neighbouring county, and are therefore to be looked upon

as annexed to the mother ifland, and part of the kingdom of

England. But there are others, which require a more particular

confideration .

AND, first, the iſle of Man is a diſtinct territory from Eng

land and is not governed by our laws ; neither doth any act of

parliament extend to it, unleſs it be particularly named therein ;

and then an act of parliament is binding there " . It was formerly

This was law in the time of Hen.VIII.

as appears by the antient book, entituled,

diverfity ofcourts, c. bank le roy.

Vaugh. 402.

R
4 Inft. 284. 2 And, 116.

a fub
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a fubordinate feudatory kingdom, ſubject to the kings of Norway;

then to king John and Henry III of England ; afterwards to the

kings of Scotland ; and then again to the crown of England :

and at length we find king Henry IV claiming the iſland by right

of conqueft, and difpofing of it to the earl of Northumberland ;

upon whoſe attainder it was granted (by the name of the lordship

of Man) to fir John de Stanley by letters patent 7 Hen . IV . In

his lineal defcendants it continued for eight generations , till the

death of Ferdinando earl of Derby, A. D. 1594 ; when a con

troverſy aroſe concerning the inheritance thereof, between his

daughters and William his ſurviving brother : upon which, and

a doubt that was ſtarted concerning the validity of the original

patent , the iſland was ſeiſed into the queen's hands, and after

wards various grants were made of it by king James the firſt ;

all which being expired or furrendered, it was granted afreſh in

7Jac. I. to William earl of Derby, and the heirs male of his

body, with remainder to his heirs general ; which grant was the

next year confirmed by act of parliament, with a reſtraint of the

power of alienation by the faid earl and his iffue male. On the

death of James earl of Derby, A.D. 1735, the male line of earl

William failing, the duke of Atholl fucceeded to the iſland as heir

general by a female branch . In the mean time, though the title.

of king had long been difufed, the earls of Derby, as lords of

Man, had maintained a fort of royal authority therein ; by af

fenting or diffenting to laws, and exercising an appellate juriſdic

tion . Yet, though no Engliſh writ, or procefs from the courts

of Weſtminſter, was of any authority in Man, an appeal lay from

a decree of the lord of the iſland to the king of Great Britain in

council . But, the diftinct jurifdiction of this little fubordinate

royalty being found inconvenient for the purpoſes of public juſ

tice, and for the revenue, ( it affording a convenient aſylum for

debtors, outlaws, and fmugglers) authority was given to the tea

fury by ftatute 12 Geo . I. c . 28. to purchaſe the intereſt of the

then proprietors for the uſe of the crown : which purchaſe hath

Y IP. W. 329.w Selden. tit. hon . 1. 3.

Camden. Eliz. A. D. 1594

at
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at length been completed in this preſent year 1765, and confirmed

by ſtatutes 5 Geo . III . c . 26 , & 39. whereby the whole ifland and

all it's dependencies, fo granted as aforefaid, ( except the landed

property of the Atholl family, their manerial rights and emolu

ments, and the patronage of the bishoprick ' and other ecclefiafti

cal benefices ) are unalienably veſted in the crown, and ſubjected

to the regulations of the Britiſh excife and cuſtoms.

THE iflands of Jerſey, Guernſey, Sark, Alderney, and their

appendages, were parcel of the duchy of Normandy, and were

united to the crown of England by the firſt princes of the Nor

man line. They are governed by their own laws, which are for

the moſt part the ducal cuſtoms of Normandy, being collected

in an antient book of very great authority, entituled, le grand

couftumier. The king's writ, or proceſs from the courts of Weſt

minſter, is there of no force ; but his commiffion is. They are

not bound by common acts of our parliaments, unleſs particularly

named . All caufes are originally determined by their own offi

cers, the bailiffs and jurats of the iſlands ; but an appeal lies

from them to the king in council, in the laſt reſort .

BESIDES thefe adjacent iſlands, our more diftant plantations

in America, and elſewhere, are alſo in ſome reſpects ſubject to the

English laws. Plantations, or colonies in diftant countries, are

either fuch where the lands are claimed by right of occupancy

only, by finding them defart and uncultivated, and peopling them

from the mother country ; or where, when already cultivated,

they have been either gained by conqueft, or ceded to us by trea

ties. And both theſe rights are founded upon the law of nature,

or at leaſt upon that of nations. But there is a difference between

theſe two ſpecies of colonies, with reſpect to the laws by which

they are bound. For it is held , that if an uninhabited country

be diſcovered and planted by Engliſh ſubjects, all the Engliſh

z The bishoprick of Man, or Sodor, or

Sodor and Man, was formerly within the

province ofCanterbury, but annexed to that

of York by ftatute 33 Hen. VIII . c. 31 .

a
* 4 Inft. 286.

b
Salk. 411.66

6
.

laws



8.4. 105the Laws
of ENGLAND

.

laws are immediately there in force. For as the law is the birth

right of every ſubject, ſo wherever they go they carry their laws

with them . But in conquered or ceded countries, that have al

ready laws of their own, the king may indeed alter and change

thoſe laws ; but, till he does actually change them, the antient

laws of the country remain, unleſs ſuch as are againſt the law of

God, as in the cafe of an infidel country .

OUR American plantations are principally of this latter fort

being obtained in the laſt century either by right of conqueſt and

driving out the natives (with what natural juftice I ſhall not at

preſent enquire ) or by treaties. And therefore the common law

of England, as fuch, has no allowance or authority there ; they

being no part of the mother country, but diftinct ( though de

pendent ) dominions. They are ſubject however to the control of

the parliament ; though ( like Ireland, Man, and the reſt ) not

bound by any acts of parliament, unleſs particularly named. The

form of government in moſt of them is borrowed from that of

England. They have a governor named by the king, (or in fome

proprietary colonies by the proprietor ) who is his repreſentative

or deputy. They have courts of juſtice of their own, from whofe

decifions an appeal lies to the king in council here in England .

Their general affemblies which are their houſe of commons, to

gether with their council of ſtate being their upper houſe, with

the concurrence of the king or his reprefentative the governor,

make laws fuited to their own emergencies. But it is particularly

declared by ſtatute 7 & 8 W. III. c. 22. That all laws, by-laws,

uſages, and cuſtoms, which ſhall be in practice in any of the

plantations, repugnant to any law, made or to be made in this

kingdom relative to the faid plantations, ſhall be utterly void and

of none effect.

THESE are the ſeveral parts of the dominions of the crown

of Great Britain, in which the municipal laws of England are

not of force or authority, merely as the municipal laws of Eng

c.2 P. Wm³.75 .
с

* 7 Rep.176.
7Rep.176. Calvin's cafe. Show. Parl . C.31 .

land.
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Jand. Moſt of them have probably copied the ſpirit of their own

law from this original ; but then it receives it's obligation , and

authoritative force, from being the law of the country.

As to any foreign dominions which may belong to the perfon

of the king by hereditary defcent, by purchaſe, or other acqui

fition, as the territory of Hanover, and his majeſty's other pro

perty in Germany ; as theſe do not in any wiſe appertain to the

crown oftheſe kingdoms, they are entirely unconnected with the

laws of England, and do not communicate with this nation in

any reſpect whatſoever. The Engliſh legiſlature had wifely re

marked the inconveniences that had formerly refulted from do

minions on the continent of Europe ; from the Norman territory.

which William the conqueror brought with him, and held in

conjunction with the English throne ; and from Anjou, and it's

appendages, which fell to Henry the ſecond by hereditary deſ

cent. They had ſeen the nation engaged for near four hundred

years together in ruinous wars for defence of theſe foreign domi

nions ; till, happily for this country, they were loſt under the

reign of Henry the fixth. They obferved that from that time the

maritime intereſts of England were better underſtood and more

cloſely purſued that, in confequence of this attention, the na

tion, as ſoon as ſhe had reſted from her civil wars, began at this

period to flouriſh all at once ; and became much more confider

able in Europe than when her princes were poffeffed of a larger

territory, and her counfels diſtracted by foreign interefts. This,

experience and theſe confiderations gave birth to a conditional

clauſe in the act of fettlement, which vefted the crown in his.

prefent majeſty's illuftrious houſe, " That in cafe the crown, and

"imperial dignity of this realm ſhall hereafter come to any per

" fon not being a native of this kingdom of England, this nation.

" ſhall not be obliged to engage in any war for the defence of any

"dominions or territories which do not belong to the crown of

England, without conſent of parliament.”

• Stat. 12 & 13 W. III. c. 3.

"

WE
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WE come nowto confider the kingdom of England in parti

cular, the direct and immediate ſubject of thoſe laws, concerning

which we are to treat in the enfuing commentaries. And this

comprehends not only Wales, of which enough has been already

faid, but alſo part of the ſea. The main or high ſeas are part of

the realm of England, for thereon our courts of admiralty have

juriſdiction, as will be ſhewn hereafter ; but they are not ſubject

to the common law . This main fea begins at the low-water

mark. But between the high-water-mark, and the low-water

mark, where the fea ebbs and flows, the common law and the

admiralty have divifum imperium, an alternate juriſdiction ; one

upon the water, when it is full fea ; the other upon the land,

when it is an ebb ".

THE territory of England is liable to two diviſions ; the one

ecclefiaftical, the other civil.

I. THE ecclefiaftical divifion is, primarily, into two provin

ces, thofe of Canterbury and York. A province is the circuit of

an arch-biſhop's jurifdiction . Each province contains divers dio

ceſes, or fees of ſuffragan biſhops ; whereof Canterbury includes

twenty one, and York three ; befides the bishoprick of the iſle

of Man, which was annexed to the province of York by king

HenryVIII. Every dioceſe is divided into archdeaconries, whereof

there are fixty in all ; each archdeaconry into rural deanries ,

which are the circuit of the archdeacon's and rural dean's jurif

diction, of whom hereafter ; and every deanry is divided into

pariſhes ¹.

A PARISH is that circuit of ground in which the ſouls un

der the care of one parfon or vicar do inhabit. Theſe are com

puted to be near ten thouſand in number. How antient the di

viſion of pariſhes is, may at preſent be difficult to aſcertain ; for

h Co. Litt. 94.f Co. Litt. 260.

8 Finch. L. 78.

0 2 it
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it ſeems to be agreed on all hands, that in the early ages of chrif

tianity in this iſland, pariſhes were unknown, or at leaſt ſignified

the fame that a diocefe does now. There was then no appro

priation of ecclefiaftical dues to any particular church ; but every

man was at liberty to contribute his tithes to whatever prieſt or

church he pleaſed, provided only that he did it to fome : or, if

he made no ſpecial appointment or appropriation thereof, they

were paid into the hands of the biſhop, whoſe duty it was to

diſtribute them among the clergy and for other pious purpoſes

according to his own difcretioni.

MR Camden ſays England was divided into pariſhes by arch

biſhop Honorius about the year 630. Sir Henry Hobart ' lays

it down that pariſhes were firſt erected by the council of Lateran,

which was held A. D. 1179. Each widely differing from the

other, and both of them perhaps from the truth ; which will

probably be found in the medium between the two extremes. For

Mr Selden has clearly fhewn ", that the clergy lived in common

without any divifion of pariſhes, long after the time mentioned

by Camden. And it appears from the Saxon laws, that pariſhes

were in being long before the date of that council of Lateran, to

which they are aſcribed by Hobart.

WE find the diſtinction of pariſhes, nay even of mother

churches, fo early as in the laws of king Edgar, about the year

970. Before that time the confecration of tithes was in general

arbitrary ; that is, every man paid his own ( as was before ob

ſerved ) to what church or pariſh he pleaſed . But this being liable

to be attended with either fraud, or at leaſt caprice, in the per

fons paying ; and with either jealoufies or mean compliances in

fuch as were competitors for receiving them ; it was now ordered

by the law of king Edgar", that " dentur omnes decimae primariae

ecclefiae ad quamparochia pertinet." However, if any thane, or

66

i Seld. of tith. 9. 4. 2 Inft. 646. Hob.

296.

* in his Britannia.

1 Hob. 296.

of tithes. c. 9.

D 6. I.

great
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great lord, had a church within his own demefnes, diftinct from

the mother-church, in the nature of a private chapel ; then,

provided fuch church had a coemitery or confecrated place of bu

rial belonging to it, he might allot one third of his tithes for the

maintenance of the officiating miniſter : but, if it had no coemi

tery, the thane muſt himſelf have maintained his chaplain by

fome other means ; for in fuch cafe all his tithes were ordained.

to be paid to the primariae ecclefiae or mother-church °.

THIS proves that the kingdom was then univerfally divided

into parishes ; which divifion happened probably not all at once,

but by degrees. For it ſeems pretty clear and certain that the

boundaries of pariſhes were originally aſcertained by thoſe of a

manor or manors : fince it very feldom happens that a manor ex-

tends itſelf over more pariſhes than one, though there are often

many manors in one pariſh. The lords, as chriftianity ſpread it

felf, began to build churches upon their own demefnes or waftes,,

to accommodate their tenants in one or two adjoining lordſhips ;,

and, in order to have divine fervice regularly performed therein,,

obliged all their tenants to appropriate their tithes to the mainte

nance of the one officiating minifter, inſtead of leaving them at

liberty to diſtribute them among the clergy of the diocefe in ge-

neral and this tract of land, the tithes whereof were fo appro

priated, formed a diftinct pariſh. Which will well enough account

for the frequent intermixture of pariſhes one with another. For if

a lord had a parcel of land detached from the main of his eſtate,

but not ſufficient to form a pariſh of itſelf, it was natural for him

to endow his newly erected church with the tithes of thoſe diſ

jointed lands ; eſpecially if no church was then built in
any lord-

ſhip adjoining to thoſe out-lying parcels.

THUS pariſhes were gradually formed, and parish churches

endowed with the tithes that aroſe within the circuit affigned ..

But fome lands, either becauſe they were in the hands of irreli

gious and careleſs owners, or were fituate in foreſts and defart .

• Ibid. c. 2. See alſo the laws of king Canute, c. 11. about the yea 1030 .

places,,
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places, or for other now unfearchable reaſons, were never uni

ted to any pariſh, and therefore continue to this day extraparo

chial ; and their tithes are now by immemorial cuſtom payable

to the king inſtead of the biſhop, in truſt and confidence that he

will diſtribute them, for the general good of the church P. And

thus much for the ecclefiaftical divifion of this kingdom.

2. THE civil divifion of the territory of England is into coun

ties, of thoſe counties into hundreds, of thofe hundreds into ti

things or towns. Which divifion, as it now ſtands, feems to owe

it's original to king Alfred ; who, to prevent the rapines and dif

orders which formerly prevailed in the realm, inſtituted tithings ;

fo called, from the Saxon, becauſe ten freeholders with their fa

milies compoſed one. Theſe all dwelt together, and were fureties

or free pledges to the king for the good behaviour of each other ;

and, if any offence were committed in their diſtrict, they were

bound to have the offender forthcoming . And therefore an

tiently no man was ſuffered to abide in England above forty days,

unleſs he were enrolled in ſome tithing or decennary . One of

the principal inhabitants of the tithing is annually appointed to

prefide over the reft, being called the tithing-man, the head

borough, (words which ſpeak their own etymology) and in ſome

countries the borfholder, or borough's-ealder, being fuppofed the

diſcreeteſt man in the borough, town, or tithing '.

TITHINGS, towns, or vills, are of the fame fignification in

law ; and had, each of them, originally a church and celebra

tion of divine fervice, facraments, and burials ; which to have,

or have had, ſeparate to itſelf, is the effential diſtinction of a

town, according to fir Edward Coke . The word town or vill

is indeed, by the alteration of times and language, now become

a generical term, comprehending under it the ſeveral ſpecies of

P 2 Inft. 647. 2 Rep . 44. Cro. Eliz. 512.

Flet. 1.47 . This the laws of king Ed

ward the confeffor, c. 20. very juſtly intitle

86
fumma et maxima fecuritas, per quam omnes

46
ftatu firmiffimo fuftinentur ; —quae hoc modo

"fiebat, quod fub decennali fidejuffione debe

"bant effe univerfi, &c."

Mirr. c. 1. §. 3 .

s Finch . L. 8.

1 Inft. 115 6.
t
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cities, boroughs, and common towns. A city is a town incorpo

rated, which is or hath been the ſee of a biſhop ; and though

the bishoprick be diffolved , as at Weſtminſter, yet ſtill it remain

eth a city ". A borough is now underſtood to be a town, either

corporate or not, that fendeth burgeffes to parliament " . Other

towns there are, to the number fir Edward Coke fays * of 8803 ,

which are neither cities nor boroughs ; fome of which have the

privileges of markets, and others not ; but both are equally towns

in law. To ſeveral of theſe towns there are finall appendages

belonging, called hamlets ; which are taken notice of in the fta

tute of Exeter ', which makes frequent mention of entire vills,

demi-vills, and hamlets. Entire vills fir Henry Spelman con

jectures to have confifted of ten freemen, or frank-pledges, demi

vills of five, and hamlets of less than five. Theſe little collec

tions of houſes are fometimes under the fame adminiſtration as

the town itſelf, fometimes governed by ſeparate officers ; in which

laſt caſe it is, to fome purpoſes in law, looked upon as a diſtinct

townſhip. Theſe towns, as was before hinted, contained each

originally but one pariſh, and one tithing ; though manyofthem

now, by the encreaſe of inhabitants, are divided into feveral

parishes and tithings : and fometimes, where there is but one

pariſh there are two or more vills or tithings..

As ten families of freeholders made up a town or tithing, fo

ten tithings compofed a fuperior divifion, called a hundred, as

confifting of ten times ten families. The hundred is governed by

an high conſtable or bailiff, and formerly there was regularly held

in it the hundred court for the trial of cauſes, though now fallen

into difufe. In fome of the more northern counties theſe hun-

dreds are called wapentakes " .

*

" Co. Litt. 109 b..

- Litt. §. 164.

x 1 Inft. 116.

Z

THE fubdivifion of hundreds into tithings ſeems to be moſt

peculiarly the invention of Alfred : the inftitution of hundreds

Y. 14 Edw. I.

z Gloff. 274

a Seld. in Fortefc. c. 24.

themſelves
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themſelves he rather introduced than invented. For they ſeem

to have obtained in Denmark : and we find that in France a

regulation of this fort was made above two hundred years before ;

fet on foot by Clotharius and Childebert, with a view of obliging

each diſtrict to anſwer for the robberies committed in it's own

divifion. Thefe divifions were, in that country, as well military

as civil ; and each contained a hundred freemen ; who were ſub

ject to an officer called the centenarius ; a number of which cen

tenarii were themſelves fubject to a fuperior officer called the

count or comes . And indeed this inftitution of hundreds may

be traced back as far as the antient Germans, from whom were

derived both the Franks who became mafters of Gaul, and the

Saxons who ſettled in England. For we read in Tacitus , that

both the thing and the name were well known to that warlike

people. "Centeni ex fingulis pagis funt, idque ipfum interfuos vo

"cantur; et quod primo numerus fuit, jam nomen et honor eft.”

AN indefinite number of theſe hundreds make up a county or

fhire. Shire is a Saxon word fignifying a divifion ; but a county,

comitatus, is plainly derived from comes, the count of the Franks;

that is, the earl, or alderman ( as the Saxons called him ) of the

ſhire, to whom the government of it was intruſted . This he

ufually exerciſed by his deputy, ftill called in Latin vice-comes,

and in Engliſh the ſheriff, ſhrieve, or fhire-reeve, ſignifying the

officer of the ſhire ; upon whom by proceſs of time the civil ad

miniſtration of it is now totally devolved. In fome counties there

is an intermediate divifion, between the fhire and the hundreds,

as lathes in Kent, and rapes in Suffex, each of them containing

about three or four hundreds apiece. Theſe had formerly their

lathe-reeves and rape-reeves, acting in fubordination to the ſhire

reeve. Where a county is divided into three of theſe intermediate

jurifdictions, they are called trithings , which were antiently

governed by a trithing-reeve. Theſe trithings ftill fubfift in the

large county of York, where by an eaſy corruption they are de

b Seld. tit. of hon. 2. 5. 3.

c Montefq. Sp. L. 30. 17.

d de morib. German. 6.

* LL. Edw. c. 34.

nominated
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nominated ridings ; the north, the caft, and the weſt-riding.

The number of counties in England and Wales have been diffe

rent at different times : at preſent there are forty in England,

and twelve in Wales.

THREE of theſe counties, Cheſter, Durham, and Lancaſter,

are called counties palatine . The two former are fuch by pre

ſcription, or immemorial cuſtom ; or, at leaſt as old as the Nor

man conqueft : the latter was created by king Edward III, in

favour ofHenry Plantagenet, firſt earl and then duke of Lancaſter,

whoſe heiress John of Gant the king's ſon had married ; and after

wards confirmed in parliament, to honour John of Gant himſelf ;

whom, on the death of his father-in-law, he had alfo created

duke of Lancaſter . Counties palatine are ſo called a palatio ;

becauſe the owners thereof, the earl of Cheſter, the biſhop of

Durham, and the duke of Lancaſter, had in thoſe counties jura

regalia, as fully as the king hath in his palace ; regalem potefta

tem in omnibus, as Bracton expreffes ith. They might pardon trea

fons, murders, and felonies ; they appointed all judges and juf

tices of the peace ; all writs and indictments ran in their names,

as in other counties in the king's ; and all offences were faid to

be done againſt their peace, and not, as in other places, contra

pacem domini regis . And indeed by the antient law, in all pecu

liar jurifdictions, offences were faid to be done againſt his peace

in whoſe court they were tried ; in a court leet, contra pacem do

mini; in the court of a corporation, contra pacem ballivorum ; in

the ſheriff's court or tourn, contra pacem vice-comitis . Theſe

palatine privileges were in all probability originally granted to the

counties of Cheſter and Durham, becauſe they bordered upon

enemies countries, Wales and Scotland ; in order that the owners,

being encouraged by fo large an authority, might be the more

watchful in it's defence ; and that the inhabitants, having juſtice

adminiſtered at home, might not be obliged to go out of the

f Seld. tit. hon. 2. 5. 8.

# Plowd. 215.

h 1. 3. c. 8. §. 4.

4 Inft. 204.

* Seld. in Hengham magn. c. 2.

P

1

county,
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county, and leave it open to the enemies incurfions . And upon

this account alſo there were formerly two other counties palatine,

Pembrokeſhire and Hexamſhire, the latter now united with Nor

thumberland : but theſe were aboliſhed by parliament, the for

mer in 27 Hen.VIII, the latter in 14 Eliz. And in 27 Hen.VIII

likewife, the powers beforementioned of owners of counties pa

latine were abridged ; the reafon for their continuance in a manner

ceafing though ſtill all writs are witneſſed in their names, and

all forfeitures for treafon by the common law accrue to them ' .

Of theſe three, the county of Durham is now the only one

remaining in the hands of a ſubject. For the earldom of Cheſter,

as Camden teſtifies, was united to the crown by Henry III, and

has ever fince given title to the king's eldeſt fon. And the county

palatine, orduchy, of Lancaſterwas the propertyof Henry ofBolin

broke, the ſon of John of Gant, at the time when he wrefted the

crown from king Richard II, and affumed the title of Henry IV.

But he was too prudent to fuffer this to be united to the crown,

left, if he loſt one, he ſhould lofe the other alfo. For, as Plow

den and fir Edward Coke " obferve, "he knew he had the

m

"6
duchy of Lancaſter by fure and indefeaſible title, but that his

"title to the crown was not ſo aſſured : for that after the deceafe

" of Richard II the right of the crown was in the heir of Lionel

" duke of Clarence, fecond fon of Edward III ; John of Gant,

" father to this Henry IV, being but the fourth ſon." And there

fore he procured an act of parliament, in the firſt year of his

reign, to keep it diſtinct and ſeparate from the crown, and ſo it

deſcended to his fon, and grandfon, Henry V, and Henry VI.

Henry VI being attainted in 1 Edw. IV, this duchy was declared

in parliament to have become forfeited to the crown , and at the

ſame time an act was made to keep it ſtill diſtinct and feparate

from other inheritances of the crown . And in I Hen.VII another

act was made to veft the inheritance thereof in Henry VII and

14Inft. 205.

n 215.

n

•

4 Inft. 205.

¡ Ventr. 155.

his



§.4. 115the LAWS of ENGLAND.

his heirs ; and in this ſtate, ſay ſir Edward Coke and Lambard ,

viz. in the natural heirs or poſterity of Henry VII, did the right

of the duchy remain to their days ; a ſeparate and diſtinct inhe

ritance from that of the crown of England '.

THE ifle of Ely is not a county palatine, though ſometimes

erroneouſly called fo ; but only a royal franchiſe ; the biſhop

having, by grant of king Henry the firſt, jura regalia within the

iſle of Ely, and thereby he exerciſes a juriſdiction over all cauſes,

as well criminal, as civil '.

THERE are alfo counties corporate ; which are certain cities

and towns, fome with more, fome with leſs territory annexed to

them ; to which out of ſpecial grace and favour the kings of Eng

land have granted to be counties of themſelves, and not to be

comprized in any other county ; but to be governed by their

own ſheriffs and other magiſtrates , fo that no officers of the

county at large have any power to intermeddle therein. Such

are London, York, Briſtol, Norwich, Coventry, and many others.

And thus much of the countries fubject to the laws of England.

Inft. 206.

q Archeion. 233.

• If this notion of Lambard and Coke

be well founded, it might have become a

very curious queftion at the time of the re

volution in 1688 , in whom the right of the

duchy remained after king James's abdica

tion. The attainder indeed of the pretended

P
4 prince of Wales (by ftatute 13W. III. c 3.) .

has now put the matter out of doubt. And

yet, to give that attainder it's full force in

this reſpect, the object of it muſt have been

fuppofed legitimate, elfe he had no intereft

to forfeit.

4 Inft. 220.
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OF THE ABSOLUTE RIGHTS OF INDIVIDUALS.

T

HE objects of the laws of England are ſo very

numerous and extenfive, that, in order to confider

them with any tolerable eaſe and perfpicuity, it will

be neceffary to diſtribute them methodically, under

proper and diſtinct heads ; avoiding as much as poffible divifions

too large and comprehenfive on the one hand, and too trifling

and minute on the other ; both of which are equally productive

of confufion.

Now,
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Now, as municipal law is a rule of civil conduct, command

ing what is right, and prohibiting what is wrong ; or, as Cicero ,

and after him our Bracton ", has expreffed it, fanctio jufta, jubens

bonefta et prohibens contraria ; it follows, that the primary and

principal objects of the law are RIGHTS, and WRONGS . In

the profecution therefore of theſe commentaries, I ſhall follow

this very fimple and obvious divifion ; and ſhall in the firſt place

confider the rights that are commanded, and fecondly the wrongs

that are forbidden by the laws of England.

RIGHTS are however liable to another fubdivifion ; being

either, firſt, thoſe which concern, and are annexed to the perfons

of men, and are then called jura perfonarum or the rights ofper

fons; or they are, ſecondly, ſuch as a man may acquire over external

objects, or things unconnected with his perfon, which are ftiled

jura rerum or the rights of things. Wrongs alfo are diviſible into,

firſt, private wrongs, which, being an infringement merely of par

ticular rights, concern individuals only, and are called civil inju

ries ; and ſecondly, public wrongs, which, being a breach of general

and public rights, affect the whole community, and are called

crimes and mifdemefnors.

THE objects of the laws of England falling into this fourfold

divifion, the prefent commentaries will therefore confift of the

four following parts : 1. The rights ofperfons ; with the means

whereby fuch rights may be either acquired or loft. 2. The rights

of things; with the means alfo of acquiring and lofing them.

3. Private wrongs, or civil injuries ; with the means of redreffing

them by law. 4. Public wrongs, or crimes and miſdemefnors ;

with the means of prevention and puniſhment.

WE are now, firft, to confider the rights of perfons ; with

the means of acquiring and lofing them.

2 11 Philipp. 12.
b 1. 1. c. 3.

Now
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Now the rights of perſons that are commanded to be obſer

ved by the municipal law are of two forts ; firſt, ſuch as are due

from every citizen, which are ufually called civil duties ; and,

fecondly, fuch as belong to him, which is the more popular ac

ceptation of rights or jura. Both may indeed be comprized in

this latter divifion ; for, as all focial duties are of a relative na-

ture, at the ſame time that they are due from one man, or ſet of

men, they muſt alſo be due to another. But I apprehend it will

be more clear and eaſy, to confider many of them as duties re

quired from, rather than as rights belonging to, particular per

fons. Thus, for inſtance, allegiance is ufually, and therefore moſt .

eaſily, confidered as the duty of the people, and protection as the

duty ofthe magiftrate ; and yet they are, reciprocally, the rights .

as well as duties of each other. Allegiance is the right of the.

magiſtrate, and protection the right of the people.

PERSONS alfo are divided by the law into either natural per-

fons, or artificial. Natural perfons are ſuch as the God of nature .

formed us : artificial are fuch as created and deviſed by human .

laws for the purpoſes of ſociety and government ; which are call

ed corporations or bodies politic..

THE rights of perfons confidered in their natural capacities

are alſo of two forts, abſolute, and relative. Abſolute, which

are fuch as appertain and belong to particular men, merely as in

dividuals or fingle perfons : relative, which are incident to them

as members of ſociety, and ſtanding in various relations to each

other. The firſt, that is, abſolute rights, will be the ſubject of

the preſent chapter.

By the abſolute rights of individuals we mean thoſe which

are fo in their primary and ftricteft fenfe ; fuch as would belong

to their perfons merely in a ſtate of nature, and which every man

is intitled to enjoy whether out of ſociety or in it. But with re

gard to the abfolute duties, which man is bound to perform con

fidered
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fidered as a mere individual, it is not to be expected that any hu

man municipal laws ſhould at all explain or enforce them. For

the end and intent of fuch laws being only to regulate the beha

viour of mankind, as they are members of fociety, and ſtand in

various relations to each other, they have confequently no bufi

nefs or concern with any but focial or relative duties . Let a man

therefore be ever ſo abandoned in his principles, or vitious in his

practice, provided he keeps his wickedneſs to himſelf, and does

not offend againſt the rules of public decency, he is out of the

reach of human laws. But if he makes his vices public, though

they be ſuch as feem principally to affect himſelf, ( as drunken

neſs, or the like ) they then become, by the bad example they

fet, of pernicious effects to fociety ; and therefore it is then the

bufinefs of human laws to correct them. Here the circumſtance

of publication is what alters the nature of the cafe. Public fo

briety is a relative duty, and therefore enjoined by our laws :

private fobriety is an abfolute duty, which, whether it be per

formed or not, human tribunals can never know ; and therefore

they can never enforce it by any civil fanction . But, with reſpect

to rights, the cafe is different. Human laws define and enforce

as well thoſe rights which belong to a man confidered as an in

dividual, as thoſe which belong to him confidered as related to

others.

FOR the principal aim of fociety is to protect individuals in

the enjoyment of thoſe abfolute rights, which were veſted in

them by the immutable laws of nature ; but which could not be

preſerved in peace without that mutual affiftance and intercourſe,

which is gained by the inftitution of friendly and focial commu

nities. Hence it follows, that the firſt and primary end of human

laws is to maintain and regulate theſe abfolute rights of indivi

duals. Such rights as are ſocial and relative reſult from, and are

pofterior to, the formation of ſtates and focieties : fo that to

maintain and regulate thefe, is clearly a ſubſequent confideration .

And therefore the principal view of human laws is, or ought al

ways to be, to explain, protect, and enforce fuch rights as are

abfolute,
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abfolute, which in themſelves are few and fimple ; and, then,

fuch rights as are relative, which arifing from a variety of con

nexions, will be far more numerous and more complicated. Theſe

will take up a greater space in any code of laws, and hence

may appear to be more attended to, though in reality they are

not, than the rights of the former kind. Let us therefore pro

ceed to examine how far all laws ought, and how far the laws of

England actually do, take notice of theſe abſolute rights, and

provide for their laſting ſecurity.

THE abfolute rights of man, confidered as a free agent, en

dowed with difcernment to knowgood from evil, and with power

of chooſing thoſe meaſures which appear to him to be moſt de

firable, are uſually fummed up in one general appellation, and

denominated the natural liberty of mankind. This natural liberty

confifts properly in a power of acting as one thinks fit, without

any reſtraint or control, unleſs by the law of nature : being a

right inherent in us by birth, and one of the gifts of God to man

at his creation, when he endued him with the faculty of free

will. But every man, when he enters into fociety, gives up a part

of his natural liberty, as the price of ſo valuable a purchaſe ; and,

in confideration of receiving the advantages of mutual commerce,

obliges himſelf to conform to thoſe laws, which the community

has thought proper to eſtabliſh. And this fpecies of legal obe

dience and conformity is infinitely more deſirable, than that wild

and favage liberty which is facrificed to obtain it. For no man,

that confiders a moment, would wish to retain the abfolute and

uncontroled power of doing whatever he pleaſes ; the confequence

of which is, that every other man would alſo have the fame

power ; and then there would be no fecurity to individuals in

any of the enjoyments of life. Political therefore, or civil, li

berty, which is that of a member of fociety, is no other than

natural liberty fo far reſtrained by human laws (and no farther) as

is neceffary and expedient for the general advantage of the pub

lick . Hence we may collect that the law, which reſtrains a

Facultas ejus, quod cuique facere libet, nifi quidjure prohibetur. Inft. 1.3.1.

.

man
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man from doing miſchief to his fellow citizens, though it dimi

niſhes the natural, increaſes the civil liberty of mankind : but

every wanton and cauſeleſs reſtraint of the will of the ſubject,

whether practiced by a monarch, a nobility, or a popular affem

bly, is a degree of tyranny. Nay, that even laws themſelves,

whether made with or without our confent, if they regulate and

conſtrain our conduct in matters of mere indifference, without

any good end in view, are laws deftructive of liberty : whereas if

any public advantage can ariſe from obferving fuch precepts, the

control of our private inclinations, in one or two particular points,

will conduce to preferve our general freedom in others of more

importance ; by ſupporting that ſtate, of ſociety, which alone can

fecure our independence. Thus the ſtatute of king Edward IV ,

which forbad the fine gentlemen of thoſe times ( under the de

gree of a lord ) to wear pikes upon their fhoes or boots of more

than two inches in length, was a law that favoured of oppreffion ;

becauſe, however ridiculous the faſhion then in uſe might appear,

the reſtraining it by pecuniary penalties could ſerve no purpoſe of

common utility. But the ftatute of king Charles II , which pre

ſcribes a thing ſeemingly as indifferent ; viz. a dreſs for the dead,

who are all ordered to be buried in woollen ; is a law confiftent

with public liberty, for it encourages the ftaple trade, on which

in great meaſure depends the univerfal good of the nation. So

that laws, when prudently framed, are by no means fubverfive

but rather introductive of liberty ; for (as Mr Locke has well ob

ferved ) where there is no law, there is no freedom. But then,

on the other hand, that conftitution or frame of government,

that ſyſtem, of laws, is alone calculated to maintain civil liberty,

which leaves the ſubject entire maſter of his own conduct, ex

cept in thoſe points wherein the public good requires fome direc

tion or reſtraint.

THE idea and practice of this political or civil liberty flouriſh

in their higheſt vigour in theſe kingdoms, where it falls little

·

3
Edw . IV. c . 5 .

30 Car. II. f. 1. c. 3.

£
on Gov. p. 2. §. 57.

fhort
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fhort of perfection , and can only be loft or deſtroyed by the folly

or demerits of it's owner : the legislature, and of courſe the

laws of England, being peculiarly adapted to the preſervation of

this inestimable bleffing even in the meaneſt ſubject . Very diffe

rent from the modern conftitutions of other ftates, on the conti

nent of Europe, and from the genius of the imperial law ; which

in general are calculated to veſt an arbitrary and defpotic power

of controlling the actions of the ſubject in the prince, or in a few

grandees. And this ſpirit of liberty is fo deeply implanted in our

conftitution, and rooted even in our very foil, that a flave or a

negro, the moment he lands in England, falls under the

tection of the laws, and with regard to all natural rights becomes

eo inftanti a freeman ".

pro

THE abfolute rights of every Engliſhman (which, taken in a

political and extenfive ſenſe, are uſually called their liberties ) as

they are founded on nature and reaſon, ſo they are coeval with

our form of government ; though fubject at times to fluctuate

and change their eſtabliſhment (excellent as it is) being ſtill

human. At fome times we have ſeen them depreffed by over

bearing and tyrannical princes ; at others fo luxuriant as even to

tend to anarchy, a worſe ſtate than tyranny itſelf, as any govern

ment is better than none at all. But the vigour of our free con

ftitution has always delivered the nation from theſe embaraff

ments, and, as foon as the convulfions confequent on the ſtruggle

have been over, the ballance of our rights and liberties has fet

tled to it's proper level ; and their fundamental articles have been

from time to time afferted in parliament, as often as they were

thought to be in danger.

FIRST, by the great charter of liberties, which was obtain

ed, fword in hand, from king John ; and afterwards, with ſome

alterations, confirmed in parliament by king Henry the third, his

fon. Which charter contained very few new grants ; but, as fir

Edward Coke obferves, was for the moſt part declaratory of the

8 Salk. 666.
proem.

h 2 Inft.

Q2 principal
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principal grounds of the fundamental laws of England. After

wards by the ftatute called confirmatio cartarum , whereby the

great charter is directed to be allowed as the common law ; all

judgments contrary to it are declared void ; copies of it are or

dered to be fent to all cathedral churches, and read twice a year

to the people ; and fentence of excommunication is directed to

be as conftantly denounced againſt all thoſe that by word, deed,

or counsel act contrary thereto , or in any degree infringe it.

Next by a multitude of ſubſequent corroborating ſtatutes, ( fir

Edward Coke, I think, reckons thirty two *,) from the firſt Ed

ward to Henry the fourth. Then, after a long interval, by the

petition of right ; which was a parliamentary declaration of the

liberties of the people, affented to by king Charles the first in

the beginning of his reign. Which was cloſely followed by the

ſtill more ample conceffions made by that unhappy prince to his

parliament, before the fatal rupture between them ; and by the

many falutary laws, particularly the habeas corpus act, paſſed un

der Charles the ſecond . To theſe ſucceeded the bill of rights, or

declaration delivered by the lords and commons to the prince and

princeſs of Orange 13 February 1688 ; and afterwards enacted in

parliament, when they became king and queen : which declara

tion concludes in theſe remarkable words ; " and they do claim,

“ demand, and infiſt upon all and fingular the premiſes, as their

"undoubted rights and liberties." And the act of parliament it

felf ' recognizes " all and fingular the rights and liberties afferted

"and claimed in the faid declaration to be the true, antient, and

“ indubitable rights of the people of this kingdom .” Laftly,

theſe liberties were again afferted at the commencement of the

prefent century, in the act offettlement ", whereby the crown is

limited to his preſent majeſty's illuſtrious houſe, and ſome new

provifions were added at the fame fortunate aera for better fecu

ring our religion, laws, and liberties ; which the ftatute declares

to be "the birthright of the people of England ," according to

the antient doctrine of the common law ".

i
25 Edw. I.

z Inft. proem.

W. and M. ft . 2. c. 2.

m 12 & 13 W. III. c. 2.

a Plowd. 55 .

THUS
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THUS much for the declaration of our rights and liberties .

The rights themſelves thus defined by theſe ſeveral ſtatutes, con

fiſt in a number of private immunities ; which will appear, from

what has been premiſed, to be indeed no other, than either that

refiduum of natural liberty, which is not required by the laws of

ſociety to be facrificed to public convenience ; or elſe thoſe civil

privileges, which ſociety hath engaged to provide, in lieu of the

natural liberties fo given up by individuals . Theſe therefore were

formerly, either by inheritance or purchaſe, the rights of all man

kind ; but, in moſt other countries of the world being now more

or lefs debaſed and deſtroyed, they at preſent may be faid to re

main, in a peculiar and emphatical manner, the rights of the

people of England . And theſe may be reduced to three princi

pal or primary articles ; the right of perſonal ſecurity, the right

of perfonal liberty ; and the right of private property : becauſe

as there is no other known method of compulfion, or of abridg

ing man's natural free will, but by an infringement or diminu

tion of one or other of theſe important rights, the preſervation

of theſe, inviolate, may juſtly be ſaid to include the preſervation

of our civil immunities in their largeſt and moſt extenſive ſenſe.

I. THE right of perfonal fecurity confifts in a perfon's legal

and uninterrupted enjoyment of his life, his limbs , his body, his

health, and his reputation.

I. LIFE is the immediate gift of God, a right inherent by

nature in every individual ; and it begins in contemplation of law

as foon as an infant is able to ftir in the mother's womb. For if

a woman is quick with child, and by a potion, or otherwiſe,

killeth it in her womb ; or if any one beat her, whereby the

child dieth in her body, and ſhe is delivered of a dead child ;

this, though not murder, was by the antient law homicide or

manflaughter . But at preſent it is not looked upon in quite fo

• Si aliquis mulierem praegnantem percufferit,

vel ei venenum dederit, per quod fecerit abor

tivam; fipuerperiumjamformatum fuerit, et

maxime fi fuerit animatum, facit homicidium.

Bracton. /. 3. c. 21 .

atrocious



126 BOOK I.
The RIGHTS

atrocious a light, though it remains a very heinous mifdemef

nor P.

AN infant in ventrefa mere, or in the mother's womb, is fup

pofed in law to be born for many purpoſes. It is capable of ha

ving a legacy, or a ſurrender of a copyhold eſtate made to it. It

may have a guardian affigned to it ; and it is enabled to have an

eſtate limited to it's uſe, and to take afterwards by fuch limita

tion, as if it were then actually born . And in this point the

civil law agrees with ours .

2. A MAN'S limbs, ( by which for the prefent we only un

derſtand thoſe members which may be uſeful to him in fight,

and the loſs of which only amounts to mayhem by the common

law ) are alſo the gift of the wife creator ; to enable man to pro

tect himſelf from external injuries in a ſtate of nature. To theſe

therefore he has a natural inherent right ; and they cannot be

wantonly deſtroyed or diſabled without a manifeft breach of civil

liberty.

BOTH the life and limbs of a man are of fuch high value,

in the eſtimation of the law of England, that it pardons even

homicide if committed fe defendendo, or in order to preſerve them.

For whatever is done by a man, to fave either life or member, is

looked upon as done upon the higheſt neceffity and compulfion.

Therefore if a man through fear of death or mayhem is prevailed

upon to execute a deed, or do any other legal act ; theſe, though

accompanied with all other the requifite folemnities, are totally

void in law, if forced upon him by a well-grounded apprehenfion

of loſing his life, or even his limbs, in caſe of his non-com

pliance . And the fame is alſo a fufficient excufe for the com

miffion of many miſdemeſnors, as will appear in the fourth book.

P 3 Inft. 90.

1 Stat. 12 Car. II. c. 24.

8

Stat. 10 & 11 W. III . c. 16.

Qui in uterofunt, injure civili intelligun

tur in rerum natura effe, cum de eorum commodo

agatur. Ff. 1. 5. 26.

t 2 Inft. 483.

The
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The conſtraint a man is under in theſe circumftances is called in

law duress, from the Latin durities, of which there are two forts ;

durefs of impriſonment, where a man actually loſes his liberty,

of which we ſhall preſently ſpeak ; and dureſs per minas, where

the hardſhip is only threatened and impending, which is that we

are now diſcourfing of. Durefs per minas is either for fear of lofs

of life, or elſe for fear of mayhem, or loſs of limb. And this

fear muſt be upon fufficient reafon ; " non," as Bracton expreffes

it, "fufpicio cujuflibet vani et meticulofi hominis, fed talis qui poffit

"cadere in virum conftantem ; talis enim debet effe metus, qui in fe

"contineat vitae periculum, aut corporis cruciatum "." A fear of

battery, or being beaten, though never ſo well grounded, is no

dureſs ; neither is the fear of having one's houſe burnt, or one's

goods taken away and deftroyed ; becauſe in theſe cafes, fhould

the threat be performed, a man may have fatisfaction by recover

ing equivalent damages : but no ſuitable atonement can be made

for the lofs of life, or limb. And the indulgence fhewn to a man

under this, the principal, fort of dureſs, the fear of lofing his

life or limbs, agrees alſo with that maxim of the civil law ; ig

nofcitur ei qui fanguinem fuum qualiter qualiter redemptum voluit *.

THE law not only regards life and member, and protects every

man in the enjoyment of them, but alſo furniſhes him with every

thing neceffary for their ſupport. For there is no man ſo indigent

or wretched, but he may demand a fupply fufficient for all the

neceffities of life, from the more opulent part of the community,

by means of the ſeveral ſtatutes enacted for the relief of the poor,

of which in their proper places. A humane provifion ; yet, though

dictated by the principles of ſociety, diſcountenanced by the Ro

man laws. For the edicts of the emperor Conftantine, command

ing the public to maintain the children of thoſe who were unable

to provide for them, in order to prevent the murder and expoſure

of infants, an inftitution founded on the fame principle as our

X
* Ff. 48. 21. 1.

u 1. 2. c.5.

w 2 Inft. 483.

foundling

1
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foundling hoſpitals, though comprized in the Theodofian code ,

were rejected in Juftinian's collection .

THESE rights, of life and member, can only be determined

by the death of the perfon ; which is either a civil or natural

death. The civil death commences if any man be baniſhed the

realm ' by the procefs ofthe common law, or enters into religion ;

that is, goes into a monaſtery, and becomes there a monk
pro

feffed in which cafes he is abfolutely dead in law, and his next

heir ſhall have his eſtate. For, fuch baniſhed man is entirely cut

off from ſociety ; and fuch a monk, upon his profeffion, renoun

ces folemnly all fecular concerns : and befides, as the popiſh clergy

claimed an exemption from the duties of civil life, and the com

mands of the temporal magiftrate, the genius of the Engliſh

law would not ſuffer thoſe perſons to enjoy the benefits of ſociety,

who fecluded themſelves from it, and refuſed to fubmit to it's re

gulations . A monk is therefore accounted civiliter mortuus, and

when he enters into religion may, like other dying men, make

his teftament and executors ; or, if he makes none, the ordinary

may grant adminiſtration to his next of kin, as if he were ac

tually dead inteftate. And fuch executors and adminiſtrators ſhall

have the fame power, and may bring the fame actions for debts

due to the religious, and are liable to the fame actions for thoſe

due from him, as if he were naturally deceaſed . Nay, ſo far

has this principle been carried, that when one was bound in a

bond to an abbot and his fucceffors, and afterwards made his ex

ecutors and profeffed himſelf a monk of the fame abbey, and in

procefs of time was himſelf made abbot thereof; here the law

gave him, in the capacity of abbot, an action of debt againſt his

own executors to recover the money due . In ſhort, a monk or

religious is fo effectually dead in law, that a leaſe made even to

a third perfon, during the life (generally) of one who afterwards

becomes a monk, determines by fuch his entry into religion : for

y l. 11. t. 27.

z Co. Litt. 133.

a This was alfo a rule in the feodal law,

1.2. t. 21. defiit effe miles feculi, quifactus eft

miles Chrifti; nec beneficium pertinet adeum qui

non debet gerere officium.

b Litt. §. 200.

c Co. Litt. 133 b. which
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which reafon leafes, and other conveyances, for life, are uſually

made to have and to hold for the term of one's natural life".

THIS natural life being, as was before obſerved, the imme

diate donation of the great creator, cannot legally be difpofed of

or deſtroyed by any individual, neither by the perſon himſelf nor

by any other of his fellow creatures, merely upon their own au

thority. Yet nevertheleſs it may, by the divine permiffion, be

frequently forfeited for the breach of thoſe laws of ſociety, which

are enforced by the ſanction of capital puniſhments ; of the na

ture, reſtrictions, expedience, and legality of which, we may

hereafter more conveniently enquire in the concluding book of

theſe commentaries. At prefent, I fhall only obſerve, that when

ever the conftitution of a ſtate veſts in any man, or body of men,

a power of deſtroying at pleaſure, without the direction of laws,

the lives or members of the fubject, fuch conſtitution is in the

highest degree tyrannical : and that whenever any laws direct

fuch deſtruction for light and trivial cauſes, ſuch laws are like

wife tyrannical, though in an inferior degree ; becauſe here the

fubject is aware of the danger he is expofed to, and may by pru

dent caution provide againſt it. The ſtatute law of England does

therefore very feldom, and the common law does never, inflict

any puniſhment extending to life or limb, unleſs upon the higheſt

neceffity and the conftitution is an utter ſtranger to any arbi

trary power of killing or maiming the fubject without the exprefs

warrant of law. "Nullus liber homo, fays the great charter , ali

quo modo deftruatur, nifi per legale judicium parium fuorum aut

“per legem terrae." Which words, " aliquo modo deftruatur," ac

cording to fir Edward Coke , include a prohibition not only of

killing, and maiming, but alſo of torturing (to which our laws are

ſtrangers) and of every oppreffion by colour of an illegal autho

rity. And it is enacted by the ftatute 5 Edw. III. c. 9. that no

man fhall be forejudged of life or limb, contrary to the great

charter and the law of the land : and again, by ſtatute 28 Ed . III .

f 2 Inft. 48.

R
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d
2 Rep. 48. Co. Litt. 132.

• c. 29.

c. 3.
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c. 3. that no man fhall be put to death, without being brought

to anſwer by due procefs of law.

3. BESIDES thoſe limbs and members that may be neceffary

to man, in order to defend himſelf or annoy his enemy, the reſt

of his perſon or body is alſo entitled by the ſame natural right to

fecurity from the corporal infults of menaces, affaults, beating,

and wounding ; though fuch infults amount not to deſtruction of

life or member.

4. THE prefervation of a man's health from fuch practices as

may prejudice or annoy it, and

5. THE fecurity of his reputation or good name from the arts

of detraction and flander, are rights to which every man is in

titled, by reaſon and natural juſtice ; fince without theſe it is im

poffible to have the perfect enjoyment of any other advantage or

right. But theſe three laſt articles ( being of much leſs import

ance than thoſe which have gone before, and thoſe which are yet

to come) it will ſuffice to have barely mentioned among the rights

of perfons ; referring the more minute difcuffion of their ſeveral

branches, to thoſe parts of our commentaries which treat of the

infringement of theſe rights, under the head of perſonal wrongs.

II. NEXT to perſonal ſecurity, the law of England regards,

afferts, and preferves the perfonal liberty of individuals . This

perfonal liberty confifts in the power of loco-motion, of changing

fituation, or removing one's perfon to whatſoever place one's own

inclination may direct ; without impriſonment or reſtraint, unleſs

by due courſe of law. Concerning which we may make the ſame

obfervations as upon the preceding article ; that it is a right

ftrictly natural ; that the laws of England have never abridged it

without fufficient cauſe ; and, that in this kingdom it cannot ever

be abridged at the mere diſcretion of the magiftrate, without the

explicit permiffion of the laws. Here again the language of the

great charter is, that no freeman fhall be taken or impriſoned,

but
& c. 29 .
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but by the lawful judgment of his equals, or by the law of the

land. And many fubfequent old ftatutes expreffly direct, that

no man ſhall be taken or impriſoned by ſuggeſtion or petition to

the king, or his council, unleſs it be by legal indictment, or the

proceſs of the common law. By the petition of right, 3 Car. I,

it is enacted, that no freeman ſhall be impriſoned or detained

without cauſe ſhewn, to which he may make anſwer according

to law. By 16 Car. I. c . 10. if any perfon be reſtrained of his

liberty by order or decree of any illegal court, or by command

of the king's majeſty in perfon, or by warrant of the council

board, or of any of the privy council ; he fhall, upon demand

of his counſel, have a writ of habeas corpus, to bring his body

before the court of king's bench or common pleas ; who fhall

determine whether the cauſe of his commitment be juſt, and

thereupon do as to juſtice ſhall appertain. And by 31 Car. II.

c. 2. commonly called the habeas corpus act, the methods of ob

taining this writ are ſo plainly pointed out and enforced, that,

fo long as this ftatute remains unimpeached, no fubject of Eng

land can be long detained in priſon, except in thoſe caſes in which

the law requires and juftifies fuch detainer. And, left this act

ſhould be evaded by demanding unreaſonable bail, or fureties for

the priſoner's appearance, it is declared by 1 W. & M. ft. 2. c. 2.

that exceffive bail ought not to be required.

OF great importance to the public is the preſervation of this

perfonal liberty : for if once it were left in the power of any,'

the higheſt, magiſtrate to impriſon arbitrarily whomever he or his

officers thought proper, (as in France it is daily practiced by the

crown) there would foon be an end of all other rights and immu

nities. Some have thought, that unjuſt attacks, even upon life,

or property, at the arbitrary will of the magiftrate, are lefs dan

gerous to the commonwealth, than ſuch as are made upon the

perfonal liberty of the ſubject. To bereave a man of life, or by

violence to confifcate his eftate, without accufation or trial, would

be fo grofs and notorious an act of defpotifm, as muſt at once

▲ 5 Edw. III. c. 9. 25 Edw. III . ft . 5. c. 4. and 28 Edw. III . c . 3 .

R 2
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convey the alarm of tyranny throughout the whole kingdom .

But confinement of the perſon, by fecretly hurrying him to gaol,

where his fufferings are unknown or forgotten ; is a lefs public,

a leſs ſtriking, and therefore a more dangerous engine of arbi

trary government. And yet fometimes, when the ſtate is in real

danger, even this may be a neceffary meaſure. But the happineſs

of our conftitution is, that it is not left to the executive power

to determine when the danger of the ſtate is ſo great, as to ren

der this meaſure expedient. For the parliament only, or legiſla→

tive power, whenever it fees proper, can authorize the crown, by

fufpending the habeas corpus act for a ſhort and limited time, to

impriſon ſuſpected perſons without giving any reaſon for fo doing.

As the fenate of Rome was wont to have recourfe to a dictator,

a magiſtrate of abfolute authority, when they judged the republic

in any imminent danger. The decree of the fenate, which uſually

preceded the nomination of this magiſtrate, " dent operam confu

" les, nequid refpublica detrimenti capiat," was called the fenatus

confultum ultimae neceffitatis. In like manner this experiment

ought only to be tried in cafes of extreme emergency ; and in

theſe the nation parts with it's liberty for a while, in order to

preferve it for ever.

THE confinement of the perfon, in any wife, is an impriſon

ment. So that the keeping a man againſt his will in a private

houſe, putting him in the ſtocks, arrefting or forcibly detaining

him in the ſtreet, is an impriſonment . And the law fo much

diſcourages unlawful confinement, that if a man is under duress

of imprisonment, which we before explained to mean a compul

fion by an illegal reſtraint of liberty, until he ſeals a bond or the

like
; he may alledge this durefs, and avoid the extorted bond.

But if a man be lawfully impriſoned, and either to procure
his

difcharge, or on any other fair account, feals a bond or a deed,

this is not by durefs of impriſonment, and he is not at liberty to

avoid it . To make impriſonment lawful, it muſt either be, by

proceſs from the courts of judicature, or by warrant from fome

• 2 Inft. 589. k 2 Inft. 482.

legal
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legal officer, having authority to commit to prifon ; which war

rant muſt be in writing, under the hand and feal of the magif

trate, and exprefs the cauſes of the commitment, in order to be

examined into ( if neceffary) upon a habeas corpus. If there be

no cauſe expreffed, the goaler is not bound to detain the priſoner ' .

For the law judges in this refpect, faith fir Edward Coke, like

Feftus the Roman governor ; that it is unreafonable to fend a

prifoner, and not to fignify withal the crimes alleged againſt him..

A

A NATURAE and regular confequence of this perſonal li

berty, is, that every Engliſhman may claim a right to abide in

his own country fo long as he pleaſes ; and not to be driven from

it unleſs by the ſentence of the law. The king indeed, by his

royal prerogative, may iſſue out his writ ne exeat regnum, and

prohibit any of his fubjects from going into foreign parts with-

out licence ". This may be neceffary for the public fervice, and

fafeguard of the commonwealth. But no power on earth, except

the authority of parliament,. can fend any fubject of England out.

of the land againſt his will ; no not even a criminal. For exile,.

or tranſportation, is a puniſhment unknown to the common law ;

and, wherever it is now inflicted, it is either by the choice of the

criminal himſelf, to eſcape a capital puniſhment, or elſe by the

express direction of fome modern act of parliament. To this .

purpoſe the great charter" declares that no freeman fhall be ba-

nished, unleſs by the judgment of his peers, or by the law of

the land. And by the habeas corpus act, 31 Car. II. c. 2. ( that

fecond. magna carta, and ſtable bulwark of our liberties ) it is

enacted, that no fubject of this realm, who is an inhabitant of

England, Wales, or Berwick, fhall be ſent priſoner into Scotland,

Ireland, Jerſey, Guernfey, or places beyond the feas ; (where

they cannot have the benefit and protection of the common law)

but that all fuch impriſonments fhall be illegal ; that the perfon,

who ſhall dare to commit another contrary to this law, fhall be

difabled from bearing any office, fhall incur the penalty of a

praemunire, and be incapable of receiving the king's pardon :

A сар . 29 .12 Inft. 52, 53.

F. N. B. 85.

&
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and the party ſuffering fhall alſo have his private action againſt

the perfon committing, and all his aiders, adviſers and abettors,

and ſhall recover treble coſts ; beſides his damages, which no jury

fhall affefs at lefs than five hundred pounds.

THE law is in this refpect fo benignly and liberally conſtrued

for the benefit of the fubject, that, though within the realm the

king may command the attendance and ſervice of all his liege

men, yet he cannot fend any man out of the realm, even upon

the public ſervice : he cannot even conftitute a man lord deputy

or lieutenant of Ireland againſt his will, nor make him a foreign

embaſſador . For this might in reality be no more than an ho

norable exile.

III. THE third abfolute right, inherent in every Engliſhman,

is that of property : which conſiſts in the free uſe, enjoyment,

and difpofal of all his acquifitions, without any control or dimi

nution, fave only by the laws of the land. The original of pri

vate property is probably founded in nature, as will be more fully

explained in the ſecond book of the enſuing commentaries : but

certainly the modifications under which we at preſent find it, the

method of conferving it in the preſent owner, and of tranſlating

it from man to man, are entirely derived from fociety ; and are

ſome of thoſe civil advantages, in exchange for which every in

dividual has reſigned a part of his natural liberty. The laws of

England are therefore, in point of honor and juſtice, extremely

watchful in aſcertaining and protecting this right. Upon this

principle the great charter P has declared that no freeman fhall be

diffeifed, or diveſted, of his freehold, or of his liberties, or free

cuſtoms, but by the judgment of his peers, or by the law of the

land. And by a variety of antient ſtatutes it is enacted, that no

man's lands or goods fhall be feifed into the king's hands, againſt

the great charter, and the law of the land ; and that no man

ſhall be difinherited, nor put out of his franchiſes or freehold,

0
2 Inft . 47.

P C. 29 .

45 Edw. III. c. 9. 25 Edw. III. ft. 5.

c. 4. 28 Edw. III. c . 3 .

unleſs
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unleſs he be duly brought to answer, and be forejudged by courfe

of law ; and if any thing be done to the contrary, it ſhall be re

dreffed, and holden for none.

So great moreover is the regard of the law for private pro

perty, that it will not authorize the leaſt violation of it ; no, not

even for the general good of the whole community. If a new

road, for inſtance, were to be made through the grounds of a

private perfon, it might perhaps be extenſively beneficial to the

public ; but the law permits no man, or ſet of men, to do this

without confent of the owner of the land. In vain may it be

urged, that the good of the individual ought to yield to that of

the community ; for it would be dangerous to allow any private

man, or even any public tribunal, to be the judge of this com

mon good, and to decide whether it be expedient or no. Befides,

the public good is in nothing more effentially intereſted, than in

the protection of every individual's private rights, as modelled

by the municipal law. In this, and fimilar cafes the legislature

alone can, and indeed frequently does, interpofe, and compel the

individual to acquiefce. But how does it interpofe and compel ?

Not by abfolutely ftripping the fubject of his property in an ar

bitrary manner ; but by giving him a full indemnification and

equivalent for the injury thereby fuftained. The public is now

confidered as an individual, treating with an individual for an

exchange. All that the legiſlature does is to oblige the owner to

alienate his poffeffions for a reaſonable price ; and even this is an

exertion of power, which the legiflature indulges with caution;

and which nothing but the legiſlature can perform.

NOR is this the only inftance in which the law of the land

has poftponed even public neceffity to the facred and inviolable

rights of private property. For no fubject of England can be

conſtrained to pay any aids or taxes, even for the defence of the

realm or the fupport of government, but fuch as are impofed by

his own confent, or that of his reprefentatives in parliament.

By the ftatute 25 Edw. I. c. 5 and 6. it is provided, that the king

fhall
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fhall not take any aids or tafks, but by the common affent of the

realm. And what that common affent is, is more fully explained

by 34 Edw. I. ft. 4. cap. 1. which enacts, that no talliage or aid

ſhall be taken without affent of the arch-biſhops, biſhops, earls,

b̀arons, knights, burgeffes, and other freemen of the land : and

again by 14 Edw. III. ft. 2. c.1. the prelates, earls, barons, and

commons, citizens, burgeffes, and merchants ſhall not be charged

to make any aid, if it be not by the common affent of the great

men and commons in parliament. And as this fundamental

law had been shamefully evaded under many fucceeding princes,

by compulsive loans, and benevolences extorted without a real

and voluntary confent, it was made an article in the petition of

right 3 Car. I, that no man ſhall be compelled to yield any gift,

loan, or benevolence, tax, or fuch like charge, without common

confent by act ofparliament. And, laftly, bythe ftatute 1W.&M.

ft. 2. c. 2. it is declared, that levying money for or to the uſe of

the crown, by pretence of prerogative, without grant of parlia→

ment; or for longer time, or in other manner, than the fame is

or ſhall be granted, is illegal.

IN the three preceding articles we have taken a ſhort view of

the principal abfolute rights which appertain to every Engliſh

man. But in vain would theſe rights be declared, afcertained,

and protected by the dead letter of the laws, if the conftitution

had provided no other method to fecure their actual enjoyment.

It has therefore eſtabliſhed certain other auxiliary fubordinate

rights of the fubject, which ferve principally as barriers to pro

tect and maintain inviolate the three great and primary rights, of

perfonal fecurity, perfonal liberty, and private property. Theſe are,

1. THE Conſtitution , powers, and privileges of parliament,

of which I ſhall treat at large in the enfuing chapter.

See the hiftorical introduction to the

great charter, &c, fub anno 1297 ; wherein

it is fhewn that this ftatute de talliagio non

concedendo, fuppofed to have been made in

34 Edw. I, is in reality nothing more than

a fort of tranflation into Latin of the con

firmatio cartarum, 25 Edw. I, which was ori

ginally publiſhed in the Norman language.

2. THE
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2. THE limitation of the king's prerogative, by bounds fo

certain and notorious, that it is impoffible he fhould exceed them

without the conſent of the people . Of this alſo I ſhall treat in

it's proper place. The former of theſe keeps the lcgiſlative power

in due health and vigour, fo as to make it improbable that laws

ſhould be enacted deftructive of general liberty : the latter is a

guard upon the executive power, by reftraining it from acting

either beyond or in contradiction to the laws, that are framed and

eſtabliſhed by the other.

3. A THIRD fubordinate right of every Engliſhman is that

of applying to the courts of juſtice for redreſs of injuries . Since

the law is in England the fupreme arbiter of every man's life, li

berty, and property, courts of juſtice muft at all times be open

to the fubject, and the law be duly adminiftred therein . The

emphatical words of magna carta³, ſpoken in the perſon of the

king, who in judgment of law (fays fir Edward Coke ' ) is ever

preſent and repeating them in all his courts, are theſe ; " nulli

" vendemus, nulli negabimus, aut differemus rectum vel juftitiam :

" and therefore every fubject," continues the fame learned au

thor, "for injury done to him in bonis, in terris, vel perfona, by

66 any other ſubject, be he eccleſiaſtical or temporal without any

" exception, may take his remedy by the courfe of the law, and

"have juſtice and right for the injury done to him, freely with

" out fale, fully without any denial, and ſpeedily without delay."

It were endleſs to enumerate all the affirmative acts of parliament

wherein juſtice is directed to be done according to the law ofthe

land and what that law is, every fubject knows ; or may know

if he pleaſes for it depends not upon the arbitrary will of any

judge ; but is permanent, fixed , and unchangeable, unleſs by au

thority of parliament. I fhall however juſt mention a few nega

tive ftatutes, whereby abuſes, perverfions, or delays of juftice,

eſpecially by the prerogative, are reſtrained . It is ordained by

$ c. 29.
: 2 Inft. 55.
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magna carta", that no freeman ſhall be outlawed, that is, put out

of the protection and benefit of the laws, but according to the

law of the land. By 2 Edw. III. c. 8. and 11 Ric. II. c. 10. it

is enacted, that no commands or letters fhall be fent under the

great feal, or the little feal, the fignet, or privy feal, in diftur

bance of the law ; or to disturb or delay common right : and,

though fuch commandments fhould come, the judges fhall not

ceaſe to do right. And by 1 W. & M. ft. 2. c. 2. it is declared,

that the pretended power of fufpending, or difpenfing with laws,

or the execution of laws, by regal authority without conſent of

parliament, is illegal.

NOT only the fubftantial part, or judicial decifions, of the

Jaw, but alſo the formal part, or method of proceeding, cannot

be altered but by parliament : for if once, thofe outworks were

demoliſhed, there would be no inlet to all manner of innovation

in the body of the law itſelf. The king, it is true, may erect

new courts of juſtice ; but then they muſt proceed according to

the old eſtabliſhed forms of the common law. For which reafon.

it is declared in the ſtatute 16Car. I. c.1o. upon the diffolution of

the court of ſtarchamber, that neither his majeſty, nor his privy

council, have any jurifdiction, power, or authority by English.

bill, petition, articles, libel (which were the courſe of proceed

ing in the ftarchamber, borrowed from the civil law) or by any

other arbitrary way whatſoever, to examine, or draw into: quef

tion, determine or diſpoſe of the lands or goods of any fub

jects of this kingdom ; but that the fame ought to be tried and

determined in the ordinary courts of juſtice, and by courſe of

law

4. Ir there should happen any uncommon injury, or infringe

ment of the rights beforementioned, which the ordinary courſe

of law is too defective to reach, there ſtill remains a fourth fub

ordinate right appertaining to every individual, namely, the right

of petitioning the king, or either houſe of parliament, for the

redrefs

# c. 29.
u
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redreſs of grievances. In Ruffia we are told that the czar Peter

eſtabliſhed a law, that no ſubject might petition the throne, till

he had firſt petitioned two different minifters of ftate. In cafè

he obtained juſtice from neither, he might then preſent a third

petition to the prince ; but upon pain of death, if found to be

in the wrong. The confequence of which was, that no one dared

to offer ſuch third petition ; and grievances feldom falling under

the notice of the fovereign, he had little opportunity to redreſs

them. The reftrictions, for fome there are, which are laid upon

petitioning in England, are of a nature extremely different ; and

while they promote the ſpirit of peace, they are no check upon

that of liberty. Care only muſt be taken, left, under the pre

tence of petitioning, the ſubject be guilty of any riot or tumult ;

as happened in the opening of the memorable parliament in

1640 : and, to prevent this, it is provided by the ſtatute 13Car. II .

ft. 1. c. 5. that no petition to the king, or either houſe of par

liament, for any alterations in church or ſtate, ſhall be ſigned by

above twenty perfons, unleſs the matter thereof be approved by

three juſtices of the peace or the major part of the grand jury.

in the country ; and in London by the lord mayor, aldermen,

and common council ; nor fhall any petition be preſented by more

than two perfons at a time. But under theſe regulations, it is

declared by the ſtatute 1W. & M. ft. 2. c. 2. that the fubject hath

a right to petition ; and that all commitments and profecutions

for fuch petitioning are illegal.

5. THE fifth and laſt auxiliary right of the fubject, that I

ſhall at preſent mention, is that of having arms for their defence,

fuitable to their condition and degree, and fuch as are allowed by

law. Which is alfo declared by the fame ftatute 1 W. & M.

ft. 2. c. 2. and is indeed a public allowance, under due reſtric

tions, of the natural right of refiftance and felf- prefervation;

when the fanctions of ſociety and laws are found infufficient to

reſtrain the violence of oppreffion.

W

W

Montefq. Sp. L, 12. 26.

S 2 IN
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IN theſe feveral articles confift the rights, or, as they are fre

quently termed , the liberties of Engliſhmen : liberties more

generally talked of, than thoroughly underſtood ; and yet highly

neceſſary to be perfectly known and confidered by every man of

rank or property, left his ignorance of the points whereon it is

founded ſhould hurry him into faction and licentiouſneſs on the

one hand, or a pufillanimous indifference and criminal fubmiffion

on the other. And we have ſeen that theſe rights confift, prima

rily, in the free enjoyment of perſonal ſecurity, of perſonal li

berty, and of private property. So long as theſe remain inviolate,

the ſubject is perfectly free ; for every ſpecies of compulfive ty

ranny and oppreffion must act in oppofition to one or other of

theſe rights, having no other object upon which it can poffibly

be employed. To preſerve theſe from violation, it is neceffary

that the conſtitution of parliaments be ſupported in it's full vigor ;

and limits certainly known, be fet to the royal prerogative. And,

laſtly, to vindicate theſe rights, when actually violated or attack

ed, the fubjects of England are entitled, in the firſt place, to

the regular adminiſtration and free courſe of juſtice in the courts

of law; next to the right of petitioning the king and parliament

for redress of grievances ; and laftly to the right of having and

ufing arms for felf-prefervation and defence. And all theſe rights

and liberties it is our birthright to enjoy entire ; unleſs where the

laws of our country have laid them under neceffary reftraints.

Reſtraints in themſelves fo gentle and moderate, as will appear

upon farther enquiry, that no. man of fenfe or probity would

wifh to fee them flackened. For all of us have it in our choice

to do every thing that a good man would defire to do ; and are

reftrained from nothing, but what would be pernicious either to

ourfelves or our fellow citizens . So that this review of our fitua

tion may fully juftify the obfervation of a learned French author,

who indeed generally both thought and wrote in the fpirit of

genuine freedom ' ; and who hath not ſcrupled to profeſs, even

x Montefq. Sp . L. 11.5.

in
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in the very bofom of his native country, that the Engliſh is the

only nation in the world, where political or civil liberty is the

direct end of it's conftitution . Recommending therefore to the

ſtudent in our laws a farther and more accurate ſearch into this

extenſive and important title, I ſhall cloſe

remarks upon
my

it

with the expiring wifh of the famous father Paul to his country,

" ESTO PERPETUA !"
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CHAPTER THE SECOND.

OF THE PARLIAMENT.

WE

E are next to treat of the rights and duties of perfons, as

they are members of fociety, and ſtand in various rela

tions to each other. Theſe relations are either public or private :

and we will firſt confider thofe that are public.

THE most univerfal public relation, by which men are con

nected together, is that of government ; namely, as governors

and governed, or, in other words, as magiftrates and people. Of

magiſtrates alſo ſome arefupreme, in whom the fovereign power of

the ſtate refides ; others are fubordinate, deriving all their autho

rity from the fupreme magiſtrate, accountable to him for their

conduct, and acting in an inferior ſecondary ſphere.

IN all tyrannical governments the fupreme magiftracy, or the

right both of making and of enforcing the laws, is veſted in one

and the ſame man, or one and the fame body of men ; and

wherever theſe two powers are united together, there can be no

public liberty. The magiftrate may enact tyrannical laws, and

execute them in a tyrannical manner, fince he is poffeffed , in

quality of difpenfer of juſtice, with all the power which he as

legiflator thinks proper to give himſelf. But, where the legiſla

tive and executive authority are in diſtinct hands, the former will

take care not to entruſt the latter with fo large a power, as may

tend to the fubverfion of it's own independence, and therewith

of the liberty of the fubject. With us therefore in England this

fupreme
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fupreme power is divided into two branches ; the one legiſlative,

to wit, the parliament, conſiſting of king, lords, and commons ;

the other executive, confifting of the king alone. It will be the

buſineſs of this chapter to confider the Britiſh parliament ; in

which the legiſlative power, and (of courſe) the fupreme and ab

folute authority of the ftate, is vefted by our conſtitution.

THE original or firft inftitution of parliaments is one of thoſe

matters that lie ſo far hidden in the dark ages of antiquity, that

the tracing of it out is a thing equally difficult and uncertain.

The word, parliament, itſelf (or colloquium, as fome of our hifto

rians tranflate it) is comparatively of modern date, derived from

the French, and fignifying the place where they met and con

ferred together. It was firft applied to general affemblies of the

ftates under Louis VII in France, about the middle of the twelfth

century . But it is certain that, long before the introduction of

the Norman language into England, all matters of importance

were debated and fettled in the great councils of the realm. A

practice, which ſeems to have been univerſal among the northern

nations, particularly the Germans ; and carried by them into

all the countries of Europe, which they overran at the diffolu

tion of the Roman empire. Relics of which conſtitution, under

various modifications and changes, are ſtill to be met with in the

diets of Poland, Germany, and Sweden, and the affembly of the

eftates in France ; for what is there now called the parliament is

only the fupreme court of juſtice, compofed of judges and advo

cates , which neither is in practice, nor is fuppofed to be in theory,

a general council of the realm.

WITH us in England this general council hath been held

immemorially, under the ſeveral names of michel-fynoth, or great

council, michel-gemote or great meeting, and more frequently

wittena-gemote or the meeting of wife men. It was alſo ſtiled in

Latin , commune concilium regni, magnum concilium regis, curia

Mod. Un. Hift. xxiii. 307. ↳ De minoribus rebus principes confultant, de

majoribus omnes. Tac. de mor. Germ. c. 11.

magna,
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magna, conventus magnatum vel procerum, afifa generalis, and

fometimes communitas regni Angliae . We have inftances of it's

meeting to order the affairs of the kingdom, to make new laws,

and to amend the old, or, as Fleta expreffes it, " novis injuriis

" emerfis nova conftituere remedia," fo early as the reign of Ina

king of the weft Saxons, Offa king of the Mercians, and Ethel

bert king of Kent, in the ſeveral realms of the heptarchy. And,

after their union, the mirrour informs us, that king Alfred or

dained for a perpetual ufage , that theſe councils ſhould meet

twice in the year, or oftener, if need be, to treat of the govern

ment of God's people ; how they ſhould keep themſelves from

fin, ſhould live in quiet, and ſhould receive right. Our fucceed

ing Saxon and Daniſh monarchs held frequent councils of this

fort, as appears from their reſpective codes of laws ; the titles

whereof uſually ſpeak them to be enacted, either by the king

with the advice of his wittena-gemote, or wife men, as, " haec

funt inftituta, quae Edgarus rex confilio fapientum fuorum infti

" tuit ;" or to be enacted by thofe fages with the advice of the

king, as, " baec funt judicia, quae fapientes confilio regis Ethelftani

inftituerunt ;" or laftly, to be enacted by them both together,

as, "bae funt inflitutiones, quas rex Edmundus et epifcopifui cum

"fapientibus fuis inftituerunt."

66

66

THERE is alfo no doubt but theſe great councils were held

regularly under the first princes of the Norman line. Glanvil,

who wrote in the reign of Henry the fecond, fpeaking of the

particular amount of an amercement in the ſheriff's court, fays,

it had never yet been aſcertained by the general affiſe, or affem

bly, but was left to the cuſtom of particular counties . Here

the general affiſe is ſpoken of as a meeting well known, and it's

ftatutes or decifions are put in a manifeſt contradiſtinction to cuf

toms, or the common law. And in Edward the third's time an

Glanvil. I. 13. c . 32. l. 9. c. 10.— Pref.

9 Rep. 2 Inft. 526.

d 1. 2. c. 2.

c. 1. § . 3.

f Quanta efe debeat per nullam afifam ge

neralem determinatum eft, fed pro confuetudine

fingulorum comitatuum debetur. 1.9. c. 10.

act
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act of parliament, made in the reign of William the conqueror,

was pleaded in the caſe of the abbey of St Edmund's-bury, and

judicially allowed by the court 8.

HENCE it indifputably appears, that parliaments, or general

councils, are coeval with the kingdom itſelf. How thoſe parlia

ments were conſtituted and compofed, is another queſtion, which

has been matter of great diſpute among our learned antiquarians ;

and, particularly, whether the commons were fummoned at all ;

or, if fummoned, at what period they began to form a diſtinct

affembly. But it is not my intention here to enter into contro

verſies of this fort. I hold it fufficient that it is generally agreed,

that in the main the conftitution of parliament, as it now ſtands,

was marked out fo long ago as the ſeventeenth year of king John,

A.D.1215, in the great charter granted by that prince ; wherein

he promiſes to ſummon all arch-biſhops, biſhops, abbots, earls,

and greater barons, perfonally ; and all other tenants in chief

under the crown, by the ſheriff and bailiffs ; to meet at a cer

tain place, with forty days notice, to affefs aids and ſcutages when

neceffary. And this conftitution has fubfifted in fact at leaſt from

the year
1266, 49

Hen. III : there being ſtill extant writs of that

date, to ſummon knights, citizens, and burgeffes to parliament.

I proceed therefore to enquire wherein confiſts this conſtitution

of parliament, as it now ſtands, and has ſtood for the ſpace of

five hundred years. And in the proſecution of this enquiry, I

fhall confider, first, the manner and time of it's affembling :

ſecondly, it's conſtituent parts : thirdly, the laws and cuſtoms

relating to parliament, conſidered as one aggregate body : fourthly

and fifthly, the laws and cuftoms relating to each houfe, fepa

rately and diſtinctly taken : fixthly, the methods of proceeding,

and of making ſtatutes, in both houſes and laſtly, the manner

of the parliament's adjournment, prorogation , and diſſolution .

I. As to the manner and time of affembling . The parliament

is regularly to be ſummoned by the king's writ or letter, iſſued

Year book, 21 Edw. III . 60.

T out
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out of chancery by advice of the privy council, at leaſt forty

days before it begins to fit. It is a branch of the royal preroga

tive, that no parliament can be convened by it's own authority,

or by the authority of any, except the king alone . And this

prerogative is founded upon very good reaſon . For, ſuppoſing it

had a right to meet fpontaneouſly, without being called together,

it is impoffible to conceive that all the members, and each of

the houſes, would agree unanimouſly upon the proper time and

place of meeting : and if half of the members met, and half

abfented themſelves, who fhall determine which is really the le

giſlative body, the part affembled, or that which ſtays away ? It

is therefore neceffary that the parliament ſhould be called together

at a determinate time and place ; and highly becoming it's dig

nity and independence, that it ſhould be called together by none

but one of it's own conftituent parts ; and, of the three confti

tuent parts, this office can only appertain to the king ; as he is

a fingle perſon, whoſe will may be uniform and ſteady ; the firſt

perſon in the nation, being fuperior to both houſes in dignity ;

and the only branch of the legiſlature that has a ſeparate exiſtence,

and is capable of performing any act at a time when no parlia

ment is in being ". Nor is it an exception to this rule that, by

ſome modern ſtatutes, on the demife of a king or queen, if there

be then no parliament in being, the laſt parliament revives, and is

to fit again for fix months, unleſs diffolved by the fucceffor : for

this revived parliament must have been originally fummoned by

the crown.

IT is true, that by a ftatute, 16 Car. I. c. 1. it was enacted,

that if the king neglected to call a parliament for three years,

h By motives fomewhat fimilar to thefe the

republic of Venice was actuated , when to

wards the end of the feventh century it abo-,

lifhed the tribunes of the people, who were

annually chofen by the feveral diſtricts of

the Venetian territory, and conſtituted a

doge in their ftead ; in whom the executive

power of the ſtate at prefent refides . For

which their hiftorians have affigned thefe,

as the principal reafons. 1. The propriety

of having the executive power a part of the

legiflative, or fenate ; to which the for

mer annual magiftrates were not admitted.

2. The neceflity of having a fingle perfon

to convoke the great council when ſepara

ted. Mod. Un, Hift , xxvii. 15 .

the
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the peers might affemble and iffue out writs for the chooſing one ;

and, in caſe of neglect of the peers, the conſtituents might meet

and elect one themſelves. But this, if ever put in practice, would

have been liable to all the inconveniences I have juſt now ſtated ;

and the act itſelf was eſteemed fo highly detrimental and inju

rious to the royal prerogative, that it was repealed by ſtatute

16 Car. II . c.1 . From thence therefore no precedent can be drawn.

IT is alfo true, that the convention-parliament, which reſto

red king Charles the fecond, met above a month before his re

turn ; the lords by their own authority, and the commons in

purſuance of writs iffued in the name of the keepers of the li

berty of England by authority of parliament : and that the faid

parliament fat till the twenty ninth of December, full feven

months after the reſtoration ; and enacted many laws, ſeveral of

which are ſtill in force . But this was for the neceffity of the

thing, which ſuperfedes all law ; for if they had not ſo met, it was

morally impoffible that the kingdom ſhould have been fettled in

peace. And the firſt thing done after the king's return, was to

paſs an act declaring this to be a good parliament, notwithſtand

ing the defect of the king's writs . So that, as the royal prero

gative was chiefly wounded by their fo meeting, and as the king

himſelf, who alone had a right to object, confented to wave the

objection, this cannot be drawn into an example in prejudice of

the rights of the crown . Befides we ſhould alſo remember, that

it was at that time a great doubt among the lawyers , whether

even this healing act made it a good parliament ; and held by

very many in the negative : though it ſeems to have been too

nice a fcruple.

It is likewiſe true, that at the time of the revolution , A.D.1688,

the lords and commons by their own authority, and upon the

fummons of the prince of Orange, ( afterwards king William )

met in a convention and therein difpofed of the crown and king

dom. But it muſt be remembered, that this affembling was upon

iStat. 12 Car. II. c. 1.

a like

k I Sid. 1.

T 2
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a like principle of neceffity as at the reſtoration ; that is, upon

an apprehenfion that king James the ſecond had abdicated the

government, and that the throne was thereby vacant : which

apprehenfion of theirs was confirmed by their concurrent refolu

tion, when they actually came together. And in fuch a cafe as

the palpable vacancy of a throne, it follows ex neceffitate rei, that

the form of the royal writs muſt be laid aſide, otherwiſe no par

liament can ever meet again. For, let us put another poffible

caſe, and ſuppoſe, for the ſake of argument, that the whole royal

line ſhould at any time fail, and become extinct, which would

indifputably vacate the throne : in this fituation it ſeems reafon

able to prefume, that the body of the nation, confifting of lords

and commons, would have a right to meet and fettle the govern

ment ; otherwiſe there muſt be no government at all. And upon

this and no other principle did the convention in 1688 affemble.

The vacancy of the throne was precedent to their meeting with

out any royal fummons, not a confequence of it. They did not

affemble without writ, and then make the throne vacant ; but

the throne being previouſly vacant by the king's abdication, they

affembled without writ, as they muſt do if they aſſembled at all.

Had the throne been full, their meeting would not have been

regular ; but, as it was really empty, fuch meeting became ab

folutely neceffary. And accordingly it is declared by ftatute

1 W & M. ft. 1. c. 1. that this convention was really the two

houſes of parliament, notwithſtanding the want of writs or other

defects of form . So that, notwithſtanding theſe two capital ex

ceptions, which were juſtifiable only on a principle of neceffity,

(and each of which, by the way, induced a revolution in the

government) the rule laid down is in general certain , that the

king, only, can convoke a parliament.

AND this by the antient ſtatutes of the realm ', he is bound

to do every year, or oftener, if need be. Not that he is, or ever

was, obliged by theſe ſtatutes to call a new parliament every year ;

but only to permit a parliament to fit annually for the redreſs of

1 4Edw. III. c. 14. and 36 Edw. III. c. 10.

grievances,
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grievances, and diſpatch of buſineſs, ifneed be. Theſe laſt words

are ſo looſe and vague, that fuch of our monarchs as were encli

ned to govern without parliaments, neglected the convoking them ,

fometimes for a very confiderable period, under pretence that

there was no need of them. But, to remedy this, by the ſtatute

16 Car. II . c . 1. it is enacted, that the fitting and holding of

parliaments ſhall not be intermitted above three years at the moſt.

And by the ſtatute 1 W. & M. ft. 2. c . 2. it is declared to be one.

of the rights of the people, that for redreſs of all grievances,

and for the amending, ftrengthening, and preferving the laws,

parliaments ought to be held frequently. And this indefinite fre

quency is again reduced to a certainty by ſtatute 6 W. & M. c. 2 .

which enacts, as the ftatute of Charles the fecond had done be

fore, that a new parliament ſhall be called within three years

after the determination of the former.

I

II. THE Conftituent parts of a parliament are the next objects

of our enquiry. And theſe are, the king's majeſty, fitting there

in his royal political capacity, and the three eſtates of the realm ;

the lords fpiritual, the lords temporal, (who fit, together with

the king, in one houſe ) and the commons, who fit by themſelves

in another". And the king and theſe three eſtates, together, form

the great corporation or body politic of the kingdom, of which

the king is faid to be caput, principium, et finis. For upon their

coming together the king meets them, either in perfon or by re

preſentation ; without which there can be no beginning of a par-

liament ; and he alſo has alone the power of diffolving them..

IT is highly neceffary for preferving the ballance of the con

ftitution, that the executive power ſhould be a branch, though

not the whole, of the legiſlature. The total union of them, we

have feen, would be productive of tyranny ; the total disjunction

of them for the preſent, would in the end produce the fame

This is thefame period, that is allowed Un. Hift. xxxiii . 15.

n
in Sweden for intermitting their general

diets, or parliamentary affemblies . Mod.

m:

O

Inft . 1 .

4 Inft. 6.

effects,,
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effects, by cauſing that union, againſt which it ſeems to provide.

The legislature would foon become tyrannical, by making conti

nual encroachments, and gradually affuming to itſelf the rights

of the executive ' power. Thus the long parliament of Charles

the first, while it acted in a conftitutional manner, with the royal

concurrence , redreffed many heavy grievances and eſtabliſhed

many falutary laws. But when the two houfes affumed the power

of legiſlation, in excluſion of the royal authority, they ſoon after

affumed likewife the reins of adminiftration ; and, in confequence

of theſe united powers, overturned both church and ſtate, and

eſtabliſhed a worfe oppreffion than any they pretended to remedy.

To hinder therefore any fuch encroachments, the king is himſelf

a part of the parliament : and, as this is the reaſon of his being

fo, very properly therefore the ſhare of legiſlation, which the

conftitution has placed in the crown, confifts in the power of re

jecting, rathar than refolving ; this being fufficient to anſwer the

end propoſed. For we may apply to the royal negative , in this

inftance , what Cicero obſerves of the negative of the Roman

tribunes, that the crown has not any power of doing wrong, but

merely of preventing wrong from being done . The crown can

not begin of itſelf any alterations in the preſent eſtabliſhed law ;

but it may approve or diſapprove of the alterations ſuggeſted and

conſented to by the two houſes. The legiſlative therefore cannot

abridge the executive power of
any rights which it now has by

law, without it's own confent ; fince the law muft perpetually

ſtand as it now does, unleſs all the powers will agree to alter it .

And herein indeed confifts the true excellence of the Engliſh

government, that all the parts of it form a mutual check upon

each other. In the legislature, the people are a check upon the

nobility, and the nobility a check upon the people ; by the mu

tual privilege of rejecting what the other has refolved : while

the king is a check upon both, which preferves the executive

power from encroachments. And this
executive power

again checked, and kept within due bounds by the two houſes,

P Sulla tribunis plebis fua lege injuriae faciendae poteftatem ademit, auxilii ferendi reli

quit. de LL. 3.9.

is
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---



Ch. 2.
151

of PERSON
S.

through the privilege they have of enquiring into, impeaching,

and puniſhing the conduct (not indeed of the king, which would

deſtroy his conftitutional independence ; but, which is more be

neficial to the public ) of his evil and pernicious counſellors.

Thus every branch of our civil polity fupports and is fupported,

regulates and is regulated, by the reft ; for the two houfes na

turally drawing in two directions of oppofite intereft, and the

prerogative in another ſtill different from them both, they mu

tually keep each other from exceeding their proper limits ; while

the whole is prevented from ſeparation , and artificially connected

together by the mixed nature of the crown, which is a part of

the legiſlative, and the fole executive magiftrate. Like three dif

tinct powers in mechanics, they jointly impel the machine of

government in a direction different from what either, acting by

themſelves, would have done ; but at the fame time in a direc

tion partaking of each, and formed out of all ; a direction which

conftitutes the true line of the liberty and happineſs of the com-

munity.

LET us now confider theſe conſtituent parts of the fovereign

power, or parliament, each in a ſeparate view. The king's ma

jeſty will be the ſubject of the next, and many fubfequent chap

ters, to which we muſt at preſent refer .

THE next in order are the fpiritual lords. Theſe confiſt of

two arch-bishops, and twenty four bishops ; and, at the diffo

lution of monafteries by Henry VIII, conſiſted likewiſe of twenty

fix mitred abbots, and two priors : a very confiderable body,

and in thoſe times equal in number to the temporal nobility " .

All theſe hold, or are ſuppoſed to hold, certain antient baronies

under the king : for William the conqueror thought proper to

change the ſpiritual tenure, of frankalmoign or free alms, under

which the bishops held their lands during the Saxon government,

into the feodal or Norman tenure by barony ; which fubjected

their eftates to all civil charges and affeffments, from which they

I Co. Litt. 97.Seld. tit. hon. 2. 5. 27.

were
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were before exempt : and, in right of fucceffion to thoſe baro

nies, the bishops obtained their feat in the houſe of lords ' . But

though thefe lords fpiritual are in the eye of the law a diftinct

eftate from the lords temporal, and are fo diftinguished in all our

acts of parliament, yet in practice they are ufually blended to

gether under the one name of the lords ; they intermix in their

votes ; and the majority of ſuch intermixture binds both eſtates .

For if a bill ſhould paſs their houſe, there is no doubt of it's being

effectual, though every lord ſpiritual ſhould vote againſt it ; of

which Selden ", and fir Edward Coke ", give many inſtances : as,

on the other hand, I preſume it would be equally good, if the

lords temporal preſent were inferior to the bishops in number,

and every one of thoſe temporal lords gave his vote to reject the

bill ; though this fir Edward Coke ſeems to doubt of* .

THE lords temporal confift of all the peers of the realm (the

biſhops not being in ſtrictneſs held to be fuch, but merely lords

of parliament ' ) by whatever title of nobility diftinguiſhed ;

dukes, marquiffes, earls, viſcounts, or barons ; of which digni

ties we ſhall ſpeak more hereafter. Some of theſe fit by deſcent,

as do all antient peers ; fome by creation, as do all new-made

ones ; others, fince the union with Scotland, by election, which

is the caſe of the fixteen peers, who repreſent the body of the

Scots nobility . Their number is indefinite, and may be encreaſed

at will by the power of the crown : and once, in the reign of

queen Anne, there was an inſtance of creating no leſs than twelve

together; in contemplation of which, in the reign of king George

the firft, a bill paffed the houſe of lords, and was countenanced

by the then miniftry, for limiting the number of the peerage.

This was thought by fome to promiſe a great acquifition to the

conftitution, by reſtraining the prerogative from gaining the af

cendant in that auguſt aſſembly, by pouring in at pleaſure an un

• Gilb . Hift . Exch 55. Spelm . W. I. 291 .

Glanv. 7. 1. Co. Litt. 97. Seld. tit.

hon. 2.5.19 .

3

Baronage. p . 1. c, 6.

W
2 Inft. 585, 6, 7.

X 4 Inft . 25 .

y Staunford . P. C. 153.

limited
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limited number of new created lords . But the bill was ill-reliſhed

and miſcarried in the houſe of commons, whofe leading mem

bers were then defirous to keep the avenues to the other houſe

as open and eaſy as poffible.

THE diſtinction of rank and honours is neceſſary in
every well

governed ſtate ; in order to reward fuch as are eminent for their

ſervices to the public, in a manner the moſt deſirable to indivi

duals, and yet without burthen to the community ; exciting

thereby an ambitious yet laudable ardor, and
generous emulation

in others. And emulation, or virtuous ambition, is a ſpring of

action which, however dangerous or invidious in a mere republic

or under a defpotic fway, will certainly be attended with good

effects under a free monarchy ; where, without deftroying it's

exiſtence, it's exceffes may be continually reſtrained by that ſu

perior power, from which all honour is derived . Such a ſpirit,

when nationally diffuſed, gives life and vigour to the community ;

it fets all the wheels of government in motion, which under a

wife regulator, may be directed to any beneficial purpoſe ; and

thereby every individual may be made fubfervient to the public

good, while he principally means to promote his own particular

views. A body of nobility is alſo more peculiarly neceffary in

our mixed and compounded conftitution, in order to ſupport the

rights of both the crown and the people, by forming a barrier to

withſtand the encroachments of both. It creates and preferves

that gradual ſcale of dignity, which proceeds from the peaſant to

the prince ; rifing like a pyramid from a broad foundation, and

diminiſhing to a point as it rifes . It is this afcending and con

tracting proportion that adds ftability to any government ; for

when the departure is fudden from one extreme to another, we

may pronounce that ſtate to be precarious. The nobility there

fore are the pillars, which are reared from among the people, more

immediately to fupport the throne ; and if that falls, they muſt

alfo be buried under it's ruins. Accordingly, when in the laſt

century the commons had determined to extirpate monarchy, they

alfo voted the houfe of lords to be ufelefs and dangerous. And

U fince
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fince titles of nobility are thus expedient in the ſtate, it is alſo

expedient that their owners ſhould form an independent and fepa

rate branch of the legislature. If they were confounded with the

maſs of the people, and like them had only a vote in electing

repreſentatives, their privileges would foon be borne down and

overwhelmed by the popular torrent, which would effectually

level all diſtinctions. It is therefore highly neceffary that the

body of nobles ſhould have a diſtinct affembly, diftinct delibera

tions, and diſtinct powers from the commons.

THE Commons confift of all fuch men of any property in the

kingdom as have not ſeats in the houſe of lords ; every one of

which has a voice in parliament, either perfonally, or by his re

prefentatives. In a free ſtate, every man, who is ſuppoſed a free

agent, ought to be, in fome meaſure, his own governor ; and

therefore a branch at leaſt of the legislative power ſhould refide

in the whole body of the people. And this power, when the

territories of the ſtate are fmall and it's citizens eafily known,

ſhould be exerciſed by the people in their aggregate or collective

capacity, as was wifely ordained in the petty republics of Greece,

and the first rudiments of the Roman ftate. But this will be

highly inconvenient, when the public territory is extended to any

confiderable degree , and the number of citizens is encreaſed .

Thus when, after the focial war, all the burghers of Italy were

admitted free citizens of Rome, and each had a vote in the pub

lic affemblies, it became impoffible to diſtinguiſh the fpurious

from the real voter, and from that time all elections and popular

deliberations grew tumultuous and diforderly ; which paved the

way for Marius and Sylla, Pompey and Caefar, to trample on

the liberties of their country, and at laſt to diffolve the common

wealth. In fo large a ftate as ours it is therefore very wifely

contrived, that the people fhould do that by their repreſentatives,

which it is impracticable to perform in perfon : reprefentatives,

choſen by a number of minute and feparate diſtricts, wherein all

the voters are, or eafily may be, diftinguifhed . The counties are

therefore reprefented by knights, elected by the proprietors of

lands ;
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lands ; the cities and boroughs are repreſented by citizens and

burgeffes, chofen by the mercantile part or fuppofed trading in

tereft of the nation ; much in the fame manner as the burghers

in the diet of Sweden are chofen by the corporate towns, Stock

holm fending four, as London does with us, other cities two,

and fome only one . The number of English reprefentatives is

513, and of Scots 45 ; in all 558. And every member, though

chofen by one particular diſtrict, when elected and returned ſerves

for the whole realm. For the end of his coming thither is not

particular, but general ; not barely to advantage his conſtituents,

but the common wealth ; to adviſe his majeſty ( as appears from

the writ of fummons ' ) " de communi confilio fuper negotiis quibuf

"dam arduis et urgentibus, regem, ftatum et defenfionem regni An

gliae et ecclefiae Anglicanae concernentibus." And therefore he is

not bound, like a deputy in the united provinces, to confult with,

or take the advice, of his conftituents upon any particular point,

unleſs he himſelf thinks it proper or prudent ſo to do.

26

THESE are the conftituent parts of a parliament, the king,

the lords ſpiritual and temporal, and the commons. Parts, of

which each is ſo neceffary, that the conſent of all three is requi

red to make any new law that ſhall bind the ſubject. Whatever

is enacted for law by one, or by two only, of the three is no fta

tute ; and to it no regard is due, unleſs in matters relating to their

own privileges. For though, in the times of madneſs and anarchy,

the commons once paffed a vote ", " that whatever is enacted or

" declared for law by the commons in parliament aſſembled hath

" the force of law ; and all the people of this nation are conclu

" ded thereby, although the confent and concurrence of the king

"or houſe of peers be not had thereto ;" yet, when the conftitu

tion was reftored in all it's forms, it was particularly enacted by

ftatute 13 Car. II . c. 1. that if any perfon fhall maliciouſly or ad

vifedly affirm, that both or either of the houſes of parliament

have any legiſlative authority without the king, fuch perſon ſhall

incur all the penalties of a praemunire.

z Mod. Un. Hift. xxxiii . 18.

a
4 Inft. 14.

b4 Jan. 1648.
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III. We are next to examine the laws and cuſtoms relating to

parliament, thus united together and confidered as one aggregate

body..

66

66

THE power and juriſdiction of parliament, fays fir Edward

Coke , is fo tranfcendent and abfolute, that it cannot be confi

ned, either for caufes or perfons, within any bounds . And of this

high court he adds, it may be truly faid "fi antiquitatem fpectes,

eft vetuftiffima ; fi dignitatem, eft bonoratiffima ; fi juridictionem,

eft capaciffima." It hath fovereign and uncontrolable authority

in making, confirming, enlarging, reftraining, abrogating, re

pealing, reviving, and expounding of laws, concerning matters

of all poffible denominations, ecclefiaftical, or temporal, civil,

military, maritime, or criminal : this being the place where that

abſolute defpotic power, which muſt in all governments reſide

fomewhere, is entruſted by the conftitution of theſe kingdoms.

All miſchiefs and grievances, operations and remedies, that tranf

cend the ordinary courfe of the laws, are within the reach of

this extraordinary tribunal. It can regulate or new model the

fucceffion to the crown ; as was done in the reign of Henry VIII

and William III. It can alter the eſtabliſhed religion of the land ;

as was done in a variety of inftances, in the reigns of king

Henry VIII and his three children. It can change and create

afreſh even the conſtitution of the kingdom and of parliaments

themſelves ; as was done by the act of union, and the feveral

ſtatutes for triennial and feptennial elections. It can, in ſhort,

do every thing that is not naturally impoffible ; and therefore

ſome have not ſcrupled to call it's power, by a figure rather too

bold, the omnipotence of parliament. True it is , that what

they do, no authority upon earth can undo. So that it is a mat

ter moſt effential to the liberties of this kingdom, that ſuch mem

bers be delegated to this important truſt, as are moſt eminent for

their probity, their fortitude, and their knowlege ; for it was a

known apothegm of the great lord treaſurer Burleigh , " that

€ 4 Inft. 36.
C

66

• England
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England could never be ruined but by a parliament :" and, as

fir Matthew Hale obferves , this being the higheſt and greateſt

court, over which none other can have juriſdiction in the king

dom, if by any means a mifgovernment ſhould any way fall upon

it, the fubjects of this kingdom are left without all manner of

remedy. To the fame purpoſe the prefident Montefquieu, though

I trust too hastily, prefages ; that as Rome, Sparta, and Car

thage have loft their liberty and periſhed, fo the conftitution of

England will in time loſe it's liberty, will periſh : it will perish,

whenever the legiſlative power ſhall become more corrupt than

the executive.

IT muſt be owned that Mr Locke , and other theoretical wri

ters, have held, that " there remains ſtill inherent in the people

"a fupreme power to remove or alter the legislative, when they

"find the legislative act contrary to the truft repofed in them :

" for when ſuch truſt is abuſed, it is thereby forfeited, and de

" volves to thoſe who gave it." But however juſt this conclufion

may be in theory, we cannot adopt it, nor argue from it, under

any difpenfation of government at preſent actually exiſting. For

this devolution of power, to the people at large, includes in it a

diffolution of the whole form of government eſtabliſhed by that

people, reduces all the members to their original ſtate of equa

lity, and by annihilating the fovereign power repeals all poſitive

laws whatſoever before enacted . No human laws will therefore

ſuppoſe a cafe, which at once muſt deſtroy all law, and compel

men to build afreſh upon a new foundation ; nor will they make

proviſion for ſo deſperate an event, as muſt render all legal pro

vifions ineffectual. So long therefore as the Engliſh conftitution

laſts, we may venture to affirm, that the power of parliament is

abfolute and without control.

In order to prevent the miſchiefs that might arife, by placing

this extenſive authority in hands that are either incapable, or elſe

f on Gov. p . 2. §. 149, 227.d of parliaments, 49.

• Sp. L. 11. 6.

improper,
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improper, to manage it, it is provided that no one ſhall fit or

vote in either houfe of parliament, unless he be twenty one years

of age. This is expreflly declared by ſtatute 7 & 8 W. III. c. 25 .

with regard to the houfe of commons ; though a minor was in

capacitated before from fitting in either houfe, by the law and

cuſtom of parliament . To prevent crude innovations in religion

and government, it is enacted by ftatute 30 Car. II. ft. 2. and

1 Geo. I. c . 13. that no member ſhall vote or fit in either houſe,

till he hath in the prefence of the houſe taken the oaths of alle

giance, fupremacy, and abjuration, and fubfcribed and repeated

the declaration againſt tranſubſtantiation, and invocation of faints,

and the facrifice of the mafs. To prevent dangers that may ariſe

to the kingdom from foreign attachments, connexions, or depen

dencies, it is enacted by the 12 & 13 W. III. c . 2. that no alien,

born out of the dominions of the crown of Great Britain , even

though he be naturalized, ſhall be capable of being a member of

either houſe of parliafhent.

FARTHER : as every court of juſtice hath laws and cuſtoms

for it's direction, fome the civil and canon, fome the common

law, others their own peculiar laws and cuſtoms, ſo the high

court of parliament hath alſo it's own peculiar law, called the

lex et confuetudo parliamenti ; a law which fir Edward Cokeh ob

ferves, is " ab omnibus quaerenda, a multis ignorata, a paucis cog

“ nita.” It will not therefore be expected that we ſhould enter

into the examination of this law, with any degree of minute

nefs ; fince, as the fame learned author affures us , it is much

better to be learned out of the rolls of parliament, and other re

cords, and by precedents, and continual experience, than can be

expreffed by any one man. It will be fufficient to obferve, that

the whole of the law and cuftom of parliament has it's original

from this one maxim ; " that whatever matter arifes concerning

" either houſe of parliament, ought to be examined, diſcuſſed,

" and adjudged in that houſe to which it relates, and not elſe

i 4 Inft. 50.8 4Inft. 47.
g

h
1 Inft. 11 .

" where. "

I
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"where." Hence , for inftance , the lords will not fuffer the

commons to interfere in fettling a claim of peerage ; the com

mons will not allow the lords to judge of the election of a bur

gefs ; nor will either houſe permit the courts of law to examine

the merits of either cafe. But the maxims upon which they pro

ceed, together with their method of proceeding, reft entirely in

the breaſt of the parliament itſelf ; and are not defined and afcer

tained by any particular ſtated laws.

THE privileges of parliament are likewife very large and inde

finite ; which has occafioned an obſervation, that the principal

privilege of parliament confifted in this, that it's privileges were

not certainly known to any but the parliament itſelf. And there

fore when in 31 Hen .VI the houſe of lords propounded a queſ

tion to the judges touching the privilege of parliament, the chief

juſtice, in the name of his brethren, declared, " that they ought

"not to make anſwer to that queftion ; for it hath not been uſed

"aforetime that the juftices fhould in any wife determine the

"privileges of the high court of parliament ; for it is fo high

"and mighty in his nature, that it may make law ; and that

" which is law, it may make no law ; and the determination and

" knowlege of that privilege belongs to the lords of parliament,

" and not to the juftices . Privilege of parliament was princi

pally eſtabliſhed, in order to protect it's members not only from

being molefted by their fellow-fubjects, but alſo more efpecially

from being oppreffed by the power of the crown . If therefore

all the privileges of parliament were once to be fet down and af

certained, and no privilege to be allowed but what was fo defined

and determined, it were eafy for the executive power to devife

fome new cafe, not within the line of privilege, and under pre

tence thereof to haraſs any refractory member and violate the

freedom of parliament. The dignity and independence of the.

two houſes are therefore in great meaſure preferved by keeping.

their privileges indefinite. Some however of the more notorious

privileges of the members of either houſe are, privilege of speech,

Seld. Baronage. part. I. c. 4..

of
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of perſon, of their domeftics, and of their lands and goods.

As to the firſt, privilege of fpeech, it is declared by the ſtatute

1 W. & M. ft. 2. c. 2. as one of the liberties of the people,

“ that_the_fre
edom of ſpeech, and debates, and proceedings in

"parliament, ought not to be impeached or queſtioned in any

" court or place out of parliament." And this freedom of ſpeech

is particularly demanded of the king in perſon, by the ſpeaker of

the houſe of commons, at the opening of every new parliament.

So likewife are the other privileges, of perfon, fervants, lands

and goods ; which are immunities as antient as Edward the con

feffor, in whofe laws ' we find this precept. " Ad fynodos venien

"tibus, five fummoniti fint, five per fe quid agendum habuerint, fit

fumma pax :" and fo too, in the old Gothic conftitutions, “ex

"tenditur haec pax et fecuritas ad quatuordecim dies, convocato

5

nor can his menial fer

regni fenatu "." This includes not only privilege from illegal

violence, but alſo from legal arreſts, and ſeiſures by proceſs from

the courts of law. To affault by violence a member of either

houſe, or his menial fervants, is a high contempt of parliament,

peand there puniſhed with the utmoſt ſeverity. It has likewiſe

culiar penalties annexed to it in the courts of law, by the ſtatutes

Hen . IV. c.6 . and 11 Hen. VI. c. 11. Neither can any mem

ber of either houſe be arreſted and taken into cuftody, nor ferved

with any proceſs of the courts of law ;

vants be arreſted ; nor can any entry be made on his lands ; nor

can his goods be diftrained or feifed ; without a breach of the

privilege of parliament. Theſe privileges however, which dero

gate from the common law, being only indulged to prevent the

member's being diverted from the public buſineſs, endure no lon

ger than the feffion of parliament, fave only as to the freedom

of his perfon : which in a peer is for ever facred and inviolable ;

and in a commoner for forty days after every prorogation, and

forty days before the next appointed meeting " ; which is now

in effect as long as the parliament fubfiſts, it ſeldom being pro

rogued for more than fourfcore days at a time. But this privilege

" 2 Lev. 72.

66

86

1 cap. 3.

m Stiernh. de jure Goth. 1. 3. c. 3 .
of
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of perſon does not hold in crimes of fuch public malignity as

treaſon, felony, or breach of the peace ; or rather perhaps in

ſuch crimes for which furety of the peace may be required. As

to all other privileges which obftruct the ordinary courſe of juſ

tice, they ceaſe by the ftatutes 12 W. III . c. 3. and 11 Geo. II .

c. 24. immediately after the diffolution or prorogation of the

parliament, or adjournment of the houſes for above a fortnight ;

and during theſe receſſes a peer, or member of the houſe of com

mons, may be ſued like an ordinary ſubject, and in confequence

offuch fuits may be. difpoffeffed of his lands and goods. In theſe

caſes the king has alſo his prerogative : he may fue for his debts,

though not arreſt the perſon of a member, during the fitting of

parliament ; and by ftatute 2 & 3 Ann. c. 18. a member may

be fued during the fitting of parliament for any miſdemefnor or

breach of truſt in a public office. Likewife, for the benefit of

commerce, it is provided by ftatute 4 Geo. III . c. 33, that any

trader, having privilege of parliament, may be ſerved with legal

proceſs for any juſt debt, ( to the amount of 100 l. ) and unleſs

he makes fatisfaction within two months, it fhall be deemed an

act of bankruptcy ; and that commiffions of bankrupt may be

ifſued againſt ſuch privileged traders, in like manner as againſt

any other.

THESE are the general heads of the laws and cuſtoms rela

ting to parliament, confidered as one aggregate body. We will

next proceed to

IV. THE laws and cuftoms relating to the houſe of lords in

particular. Theſe, if we exclude their judicial capacity, which

will be more properly treated of in the third and fourth books of

theſe commentaries, will take up but little of our time.

ONE very antient privilege is that declared by the charter of

the foreft , confirmed in parliament 9 Hen. III ; viz . that every

lord fpiritual or temporal fummoned to parliament, and paffing

through

•

4 Inft. 25.
P cap. II.
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throughthe king's foreſts, may, both in going and returning, kill

one or two of the king's deer without warrant ; in view of the

foreſter, if he be prefent ; or on blowing a horn if he be abſent,

that he may not ſeem to take the king's veniſon by ſtealth.

IN the next place they have a right to be attended, and con

ſtantly are, by the judges of the court of king's bench and com

monpleas, and ſuch of the barons of the exchequer as are of the

degree of the coif, or have been made ferjeants at law ; as like

wife by the mafters of the court of chancery ; for their advice

in point of law, and for the greater dignity of their proceedings.

The ſecretaries of ftate, the attorney and folicitor general, and

the rest of the king's learned counfel being ferjeants, were alſo

uſed to attend the houfe of peers, and have to this day their re

gular writs of fummons iffued out at the beginning of every par

liament : but, as many of them have of late years been members

of the houſe of commons, their attendance is fallen into diſuſe.

ANOTHER privilege is, that every peer, by licence obtained

from the king, may make another lord of parliament his proxy,

to vote for him in his abfence . A privilege which a member of

the other houſe can by no means have, as he is himſelf but a

proxy for a multitude of other people '.

EACH peer has alſo a right, by leave of the houſe, when a

vote paffes contrary to his fentiments, to enter his diffent on the

journals of the houſe, with the reafons for fuch diffent ; which

is uſually ſtiled his proteſt.

ALL bills likewife, that may in their confequences any way

affect the rights of the peerage, are by the cuſtom of parliament

to have their firſt rife and beginning in the houſe of peers, and

to fuffer no changes or amendments in the houſe of commons.

9 Stat. 31 Hen. VIII . c . 10. Smith's

commonw. b. 2. c. 3. Moor. 551. 4 Inft. 4 .

Hale of parl. 140.

S

•
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4 Inft . 12 .
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THERE is alfo one ftatute peculiarly relative to the houſe of

lords ; 6 Ann. c. 23. which regulates the election of the fixteen

repreſentative peers of North Britain, in confequence of the

twenty fecond and twenty third articles of the union : and for

that purpoſe preſcribes the oaths, &c, to be taken by the electors ;

directs the mode of balloting ; prohibits the peers electing from

being attended in an unuſual manner ; and expreffly provides,

that no other matter fhall be treated of in that affembly, ſave

only the election, on pain of incurring a praemunire.

V. THE peculiar laws and cuſtoms of the houſe of commons

relate principally to the raifing of taxes, and the elections of

members to ſerve in parliament .

FIRST, with regard to taxes : it is the antient indiſputable

privilege and right of the houſe of commons, that all
grants of

fubfidies or parliamentary aids do begin in their houſe, and are

firſt beſtowed by them ; although their grants are not effectual

to all intents and purpoſes, until they have the affent of the other

two branches of the legislature . The general reaſon , given for

this exclufive privilege of the houfe of commons, is, that the

ſupplies are raiſed upon the body of the people, and therefore it

is proper that they alone fhould have the right of taxing them

felves. This reaſon would be unanſwerable, if the commons taxed

none but themſelves : but it is notorious, that a very large ſhare

of property is in the poffeffion of the houſe of lords ; that this

property is equally taxable, and taxed, as the property of the

commons ; and therefore the commons not being thefole perfons

taxed, this cannot be the reaſon of their having the fole right of

raifing and modelling the ſupply. The true reafon, arifing from

the fpirit of our conſtitution , ſeems to be this. The lords being

a permanent hereditary body, created at pleaſure by the king, are

fuppofed more liable to be influenced by the crown, and when

once influenced to continue fo, than the commons, ' who are a

t
4 Inft. 29.
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temporary elective body, freely nominated by the people. It would

therefore be extremely dangerous, to give them any power of

framing new taxes for the ſubject : it is fufficient, that they have

a power of rejecting, if they think the commons too laviſh or

improvident in their grants.. But fo reaſonably jealous are the

commons of this valuable privilege, that herein they will not

ſuffer the other houſe to exert any power but that of rejecting ;

they will not permit the leaſt alteration or amendment to be made

by the lords to the mode of taxing the people by a money bill;

under which appellation are included all bills, by which money.

is directed to be raiſed upon the fubject, for any purpoſe or in

any ſhape whatſoever ; either for the exigencies of government,

and collected from the kingdom in general, as the land tax; or

for private benefit, and collected in any particular diſtrict ; as by

turnpikes, pariſh rates, and the like. Yet fir Matthew Hale "

mentions one cafe, founded on the practice of parliament in the

reign of Henry, VI ", wherein he thinks the lords may alter a

money bill.;bill.; and that is, if the commons grant a tax, as that of

tonnage and poundage, for four years ; and the lords alter it to

a leſs time, as for two years ; here, he ſays, the bill need not be

fent back to the commons for their concurrence, but may receive

the royal affent without farther ceremony ; for the alteration of

the lords is confiftent with the grant of the commons. But fuch

an experiment will hardly be repeated by the lords, under the pre

fent improved idea of the privilege of the houſe of commons :

and, in any caſe where a money bill is remanded to the commons,

all amendments in the mode of taxation are ſure to be rejected..

NEXT, with regard to the elections of knights, citizens,, and

burgeffes ; we may obferve that herein confufts the exerciſe of the

democratical part of our conftitution : for in a democracy there

can be no exerciſe of ſovereignty but by fuffrage, which is the

declaration of the people's will. In all democracies therefore it

is of the utmoſt importance to regulate by whom, and in what

manner, the fuffrages are to be given. And the Athenians were

⚫ on parliaments, 65, 66. w Year book, 33 Hen.VI. 17.

fo

!
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fo justly jealous of this prerogative, that a ſtranger, who inter

fered in the affemblies of the people, was puniſhed by their laws

with death : becauſe fuch a man was eſteemed guilty of high

treafon, by ufurping thoſe rights of fovereignty, to which he had

no title. In England, where the people do not debate in a col

lective body but by repreſentation, the exerciſe of this ſovereignty

confifts in the choice of repreſentatives. The laws have therefore

very ſtrictly guarded againſt uſurpation or abuſe of this power,

by many falutary provifions; which may be reduced to theſe three

points, 1. The qualifications of the electors. 2. The qualifica

tions of the elected. 3. The proceedings at elections.

1. As to the qualifications of the electors. The true reafon

of requiring any qualification , with regard to property, in voters,

is to exclude fuch perſons as are in fo mean a ſituation that they

are eſteemed to have no will of their own. If theſe perſons had.

votes, they would be tempted to difpofe of them under fome

undue influence or other. This would give a great, an artful, or

a wealthy man, a larger fhare in elections than is confiftent with

general liberty. If it were probable that every man would give

his vote freely, and without influence of any kind, then, upon

the true theory and genuine principles of liberty, every member

of the community, however poor, fhould have a vote in electing

thofe delegates, to whoſe charge is committed the difpofal of his

property, his liberty, and his life. But, fince that can hardly be

expected in perfons of indigent fortunes, or ſuch as are under the

immediate dominion of others, all popular ſtates have been obli

ged to eſtabliſh certain qualifications ; whereby fome, who are

fufpected to have no will of their own, are excluded from voting,

in order to fet other individuals, whofe wills may be ſuppoſed

independent, more thoroughly upon a level with each other..

AND this conftitution of fuffrages is framed upon a wifer

principle than either of the methods of voting, by centuries, or

by tribes, among the Romans. In the method by centuries, in

ſtituted by Servius Tullius, it was principally property, and not

numbers

•
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numbers that turned the fcale : in the method by tribes, gra

dually introduced by the tribunes of the people, numbers only

were regarded and property entirely overlooked . Hence the laws

paffed by the former method had ufually too great a tendency to

aggrandize the patricians or rich nobles ; and thoſe by the latter

had too much of a levelling principle. Our conſtitution ſteers

between the two extremes. Only fuch as are entirely excluded,

as can have no will of their own : there is hardly a free agent to

be found, but what is entitled to a vote in ſome place or other

in the kingdom. Nor is comparative wealth, or property, entirely

diſregarded in elections ; for though the richeſt man has only one

vote at one place, yet if his property be at all diffuſed , he has

probably a right to vote at more places than one, and therefore

has many repreſentatives. This is the ſpirit of our conſtitution :

not that I affert it is in fact quite fo perfect as I have here endea

voured to deſcribe it ; for, if any alteration might be wiſhed or

fuggefted in the preſent frame of parliaments, it ſhould be in

favour of a more complete repreſentation of the people.

BUT to return to our qualifications ; and first thoſe of elec

tors for knights of the fhire. 1. By ſtatute 8 Hen .VI . c. 7. and

10 Hen. VI. c. 2. The knights of the fhires fhall be chofen of

people dwelling in the fame counties ; whereof every man fhall

have freehold to the value of forty fhillings by the year within

the county ; which by fubfequent ftatutes is to be clear of all

charges and deductions, except parliamentary and parochial taxes.

The knights of fhires are the reprefentatives of the landholders,

or landed intereft, of the kingdom : their electors must there

fore have eftates in lands or tenements, within the county repre

fented theſe eftates muſt be freehold, that is, for term of life

at leaſt becauſe beneficial leafes for long terms of years were

not in uſe at the making of theſe ftatutes, and copyholders were

then little better than villeins, abfolutely dependent upon their

lord this freehold muſt be of forty fhillings annual value ; be

cauſe that ſum would then, with proper induſtry, furniſh all the

neceffaries of life, and render the freeholder, if he pleaſed, an

independent
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independent man. For biſhop Fleetwood, in his chronicon pre

tiofum written about fixty years fince, has fully proved forty fhil

lings in the reign of Henry VI to have been equal to twelve

pounds per annum in the reign of queen Anne ; and, as the value

of money
is very confiderably lowered fince the bishop wrote, I

think we may fairly conclude, from this and other circumſtances,

that what was equivalent to twelve pounds in his days is equiva

lent to twenty at preſent. The other leſs important qualifications

of the electors for counties in England and Wales may be collected

from the ſtatutes cited in the margin * ; which direct, 2. That no

perfon under twenty one years of age fhall be capable of voting.

for any member. This extends to all forts of members, as well

for boroughs as counties ; as does alſo the next, viz . 3.
That no

perfon convicted of perjury, or fubornation of perjury, fhall be

capable of voting in any election . 4. That no perſon ſhall vote in

right of any freehold, granted to him fraudulently to qualify him

to vote. Fraudulent grants are fuch as contain an agreement to

reconvey, or to defeat the eſtate granted ; which agreements are

made void, and the eftate is abfolutely vefted in the perfon to

whom it is fo granted . And, to guard the better againſt ſuch

frauds, it is farther provided, 5. That every voter ſhall have

been in the actual poffeffion , or receipt of the profits, of his free

hold to his own ufe for twelve calendar months before ; except

it came to him by defcent, marriage, marriage fettlement, will,

or promotion to a benefice or office. 6. That no perſon ſhall

vote in refpect of an annuity or rentcharge, unleſs regiſtered with

the clerk of the peace twelve calendar months before . 7. That

in mortgaged or truſt-eſtates, the perfon in poffeffion , under the

abovementioned reftrictions, fhall have the vote . 8. That only

one perſon ſhall be admitted to vote for any one houſe or tene

ment, to prevent the ſplitting of freeholds. 9. That no eſtate

fhall qualify a voter, unleſs the eſtate has been affeffed to ſome

land tax aid, at least twelve months before the election . 10. That

-

x

7 & 8 W. III . c. 25. 10 Ann. c. 23. 2 Geo. II. c. 21. 18 Geo . II . c . 18. 31 Geo. II.

c. 14. 3 Geo. III . c. 24.
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no tenant by copy of court roll fhall be permitted to vote as a

freeholder. Thus much for the electors in counties.

As for the electors of citizens and burgeffes, theſe are fuppo

fed to be the mercantile part or trading intereſt of this kingdom.

But as trade is of a fluctuating nature, and feldom long fixed in

a place, it was formerly left to the crown to fummon, pro re nata,

the moſt flouriſhing towns to fend reprefentatives to parliament.

So that as towns encreaſed in trade, and grew populous, they

were admitted to a fhare in the legislature. But the misfortune

is, that the deſerted boroughs continued to be fummoned, as well

as thofe to whom their trade and inhabitants were transferred ;

except a few which petitioned to be eafed of the expence, then

ufual, of maintaining their members : four fhillings a day being

allowed for a knight of the fhire, and two fhillings for a citizen or

burgefs ; which was the rate of wages eſtabliſhed in the reign

of Edward III . Hence the members for boroughs now bear

above a quadruple proportion to thoſe for counties, and the num

ber of parliament men is increaſed ſince Forteſcue's time, in the

reign of Henry the fixth, from 300 to upwards of 500, exclu

five of thoſe for Scotland. The univerſities were in general not

empowered to fend burgeffes to parliament ; though once, in

28 Edw. I. when a parliament was fummoned to confider of the

king's right to Scotland, there were iſſued writs, which required

the univerſity of Oxford to ſend up four or five, and that of Cam

bridge two or three, of their moſt diſcreet and learned lawyers

for that purpoſe . But it was king James the firſt, who indul

ged them with the permanent privilege to fend conſtantly two of

their own body ; to ferve for thoſe ſtudents who, though uſeful

members of the community, were neither concerned in the landed

nor the trading intereft ; and to protect in the legiſlature the

rights ofthe republic of letters. The right of election in boroughs

is various, depending intirely on the feveral charters, cuſtoms,

and conſtitutions of the reſpective places, which has occafioned

infinite difputes ; though now by ſtatute 2Geo. II . c.24. the right

z Prynne parl . writs . I. 345 .

of

y 4Inft. 16.
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of voting for the future fhall be allowed according to the laſt de

termination of the houſe of commons concerning it. And by

ftatute 3 Geo. III . c. 15. no freeman of any city or borough (other

than fuch as claim by birth, marriage, or fervitude ) fhall be in

titled to vote therein unleſs he hath been admitted to his freedom

twelve calendar months before.

2. OUR fecond point is the qualification of perfons to be

elected members of the houſe of commons. This depends upon

the law and cuſtom of parliaments , and the ſtatutes referred to

in the margin ". And from theſe it appears, 1. That they muſt

not be aliens born, or minors. 2. That they must not be any of

the twelve judges, becauſe they fit in the lords' houſe ; nor of

the clergy, for they fit in the convocation ; nor perfons attainted

of treaſon or felony, for they are unfit to fit any where . 3. That

ſheriffs of counties, and mayors and bailiffs of boroughs, are not

eligible in their reſpective jurifdictions, as being returning offi

cers ; but that ſheriffs of one county are eligible to be knights

of another . 4. That, in ftrictneſs, all members ought to be

inhabitants of the places for which they are choſen : but this is

intirely difregarded. 5. That no perfons concerned in the ma

nagement of any duties or taxes created ſince 1692, except the

commiffioners of the treaſury, nor any of the officers following,

(viz. commiffioners of prizes, tranſports, fick and wounded, wine

licences, navy, and victualling ; fecretaries or receivers of prizes ;

comptrollers of the army accounts ; agents for regiments ; go

vernors of plantations and their deputies ; officers of Minorca or

Gibraltar ; officers of the excife and cuſtoms ; clerks or deputies

in the feveral offices of the treaſury, exchequer, navy, victual

ling, admiralty, pay of the army or navy, fecretaries of ſtate,

falt, ftamps, appeals, wine licences, hackney coaches, hawkers

and pedlars ) nor any perſons that hold any new office under the

4 Inft. 47.

b 1 Hen. V.

1W. & M. ft. 2 .

11 & 12W. III . c. 2.

2

c. 1. 23 Hen. VI . c . 15 .

c . 2. . 5 & 6 W. & M. c. 7 .

12 & 13W. III . c.10.

6 Ann. c . 7. 9 Ann. c . 5. 1 Geo . I. c. 56 .

15 Geo. II . c. 22. 33 Geo. II . c . 20.

C 4 Inft. 47 .

d Hale of parl. 114.

4 Inft. 48.
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crown created fince 1705, are capable of being elected members.

6. That no perfon having a penfion under the crown during plea

fure, or for any term of years, is capable of being elected. 7. That

ifany member accepts an office under the crown, except an officer ·

in the army or navy accepting a new commiffion, his feat is void ;

but fuch member is capable of being re-elected . 8. That all

knights of the ſhire ſhall be actual knights , or fuch notable

efquires and gentlemen, as have eſtates fufficient to be knights,

and by no means of the degree of yeomen. This is reduced to

a ſtill greater certainty, by ordaining, 9. That every knight of a

ſhire ſhall have a clear eſtate of freehold or copyhold to the va

lue of fix hundred pounds per annum, and every citizen and

burgeſs to the value of three hundred pounds ; except the eldeſt

fons of peers, and ofperfons qualified to be knights of fhires, and

except the members for the two univerfities : which fomewhat

ballances the afcendant which the boroughs have gained over the

counties , by obliging the trading intereft to make choice of

landed men and of this qualification the member muſt make

oath, and give in the particulars in writing, at the time of his

taking his feat. But, fubject to theſe reſtrictions and diſqualifi

cations, every fubject of the realm is eligible of common right.

It was therefore an unconſtitutional prohibition, which was in

ſerted in the king's writs, for the parliament holden at Coventry,

6 Hen. IV, that no apprentice or other man of the law ſhould

be elected a knight of the fhire therein : in return for which,

our law books and hiftorians have branded this parliament with

the name of parliamentum indoctum, or the lack-learning parlia

ment ; and fir Edward Coke obferves with fome spleen ", that

there was never a good law made thereat.

3. THE third point regarding elections, is the method of

proceeding therein. This is alfo regulated by the law of

parliament, and the feveral ftatutes referred to in the mar

f Pryn. on 4 Inft. 13.

Walsingh. A.D. 1405.

h
4 Inft. 48 .
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gin ; all which I ſhall endeavour to blend together, and extract

out of them a fummary account of the method of proceeding to

elections.

As ſoon as the parliament is fummoned, the lord chancellor,

( or if a vacancy happens during parliament, the ſpeaker, by or

der of the houſe ) fends his warrant to the clerk of the crown in

chancery ; who thereupon iffues out writs to the fheriff of every

county, for the election of all the members to ferve for that

county, and every city and borough therein . Within three days

after the receipt of this writ, the fheriff is to fend his precept,

under his ſeal, to the proper returning officers of the cities and

boroughs, commanding them to elect their members ; and the

faid returning officers are to proceed to election within eight days

from the receipt of the precept, giving four days notice of the

fame ; and to return the perfons chofen, together with the pre

cept, to the fheriff.

BUT elections of knights of the ſhire muſt be proceeded to

by the ſheriffs themſelves in perſon, at the next county court that

fhall happen after the delivery of the writ. The county court is

a court held every month or oftener by the fheriff, intended to

try little cauſes not exceeding the value of forty fhillings, in what

part of the county he pleaſes to appoint for that purpoſe : but

for the election of knights of the ſhire, it muſt be held at the

moſt uſual place. If the county court falls upon the day of de

livering the writ, or within fix days after, the ſheriff may adjourn

the court and election to fome other convenient time, not longer

than fixteen days, nor fhorter than ten ; but he cannot alter the

place, without the confent of all the candidates ; and in all fuch

cafes ten days public notice muſt be given of the time and place

of the election.

23

i 7 Hen. IV. c. 15. 8 Hen. VI . c.7.

Hen. VI. c. 15. IW. & M. ft. 1. c. 2 .

2 W. & M. ft. 1. C. 7. 5 & 6W. & M.

c.20. 7W. III . c . 4. 7 & 8 W. III. c. 7 .

and c. 25 . 10 & 11 W. III . c. 7. 12 &

13 W. III. c. 10. 6 Ann. c. 23. 9 Ann .

c.5. 10 Ann. c . 19. and c. 23. 2 Geo. II.

c. 24. 8 Geo. II. c.30 . 18 Geo. II. c.18.

19 Geo. II. c . 28 .
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AND, as it is effential to the very being of parliament that

elections ſhould be abfolutely free, therefore all undue influences

upon the electors are illegal, and ftrongly prohibited. For

Mr Locke ranks it among thoſe breaches of truſt in the execu

tive magiſtrate, which according to his notions amount to a dif

folution of the government, " if he employs the force, treaſure,

" and offices ofthe fociety to corrupt the reprefentatives, or openly

"to preingage the electors, and preſcribe what manner of perfons

"ſhall be chofen. For thus to regulate candidates and electors,

"and new model the ways of election, what is it, fays he, but

"to cut up the government by the roots, and poiſon the very

"fountain of public fecurity ?" As foon therefore as the time

and place of election, either in counties or boroughs, are fixed ,

all foldiers quartered in the place are to remove, at leaſt one day

before the election, to the diftance of two miles or more ; and

not return till one day after the poll is ended. Riots likewife have

been frequently determined to make an election void. By vote

alſo of the houſe of commons, to whom alone belongs the power

of determining conteſted elections, no lord of parliament, or lord

lieutenant of a county, hath any right to interfere in the election

of commoners ; and, by ftatute, the lord warden of the cinque

ports fhall not recommend any members there. If any officer of

the exciſe, cuſtoms, ftamps, or certain other branches of the re

venue, prefumes to intermeddle in elections, by perfuading any

voter or diffuading him, he forfeits 100 l, and is difabled to hold

any office.

THUS are the electors of one branch of the legiflature fecu

red from any undue influence from either of the other two, and

from all external violence and compulfion. But the greateſt dan

ger is that in which themſelves co-operate, by the infamous prac

tice of bribery and corruption . To prevent which it is enacted

that no candidate ſhall, after the date (uſually called the teſte) of

the writs, or after the vacancy, give any money or entertainment

on Gov. part. 2. §. 222.

to
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to his electors, or promiſe to give any, either to particular per

fons, or to the place in general, in order to his being elected ;

on pain of being incapable to ſerve for that place in parliament.

And ifany money, gift, office, employment, or reward be given

or promiſed to be given to any voter, at any time, in order to in

fluence him to give or withhold his vote, both he that takes and

he that offers fuch bribe forfeits 500l, and is for ever diſabled

from voting and holding any office in any corporation ; unleſs,

before conviction, he will diſcover fome other offender of the

fame kind, and then he is indemnified for his own offence ¹ . The

first inftance that occurs of election bribery, was fo early as

13 Eliz. when one Thomas Longe (being a ſimple man and of

fmall capacity to ſerve in parliament ) acknowleged that he had

given the returning officer and others of the borough of Weft

bury four pounds to be returned member, and was for that pre

mium elected . But for this offence the borough was amerced,

the member was removed, and the officer fined and impriſoned".

But, as this practice hath fince taken much deeper and more uni

verfal root, it hath occafioned the making of . theſe wholeſome

ftatutes ; to complete the efficacy of which, there is nothing want

ing but refolution and integrity to put them in ftrict execution..

UNDUE influence being thus ( I with the depravity of man

kind would permit me to ſay, effectually) guarded againſt, the

election is to be proceeded to on the day appointed ; the ſheriff

or other returning officer firſt taking an oath againſt bribery, and

for the due execution of his office. The candidates likewife, if

required, muſt ſwear to their qualification ; and the electors in

counties to theirs ; and the electors both in counties and boroughs

are alſo compellable to take the oath of abjuration and that againſt

bribery and corruption. And it might not be amiſs, if the mem

bers elected were bound to take the latter oath, as well as the

In like manner the Julian law de ambitu he was restored to his credit again. Ff. 48.

inflicts fines and infamy upon all who were

guilty ofcorruption at elections ; but , ifthe

perfon guilty convicted another offender,

14. 1 .

m
4 Inft. 23. Hale of parl. 112. Com ,

Journ . 10 & 11 May 1571 .

former ;
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former ; which in all probability would be much more effectual,

than adminiſtring it only to the electors .

THE election being cloſed, the returning officer in boroughs

returns his precept to the fheriff, with the perfons elected by the

majority and the ſheriff returns the whole, together with the

writ for the county and the knights elected thereupon, to the

clerk of the crown in chancery ; before the day of meeting, if it

be a new parliament, or within fourteen days after the election,

if it be an occafional vacancy ; and this under penalty of 500 1.

If the ſheriff does not return fuch knights only as are duly elected,

he forfeits, by the old ſtatutes of Henry VI, 100 / ; and the re

turning officer in boroughs for a like falfe return 407; and they

are befides liable to an action, in which double damages fhall be

recovered, by the later ſtatutes of king William : and any perfon

bribing the returning officer fhall alſo forfeit 300 /. But the

members returned by him are the fitting members, until the

houſe of commons, upon petition, fhall adjudge the return to

be falſe and illegal . And this abſtract of the proceedings at elec

tions of knights, citizens, and burgeffes, concludes our enquiries

into the laws and cuftoms more peculiarly relative to the houſe

of commons.

VI. I PROCEED now, fixthly, to the method of making

laws ;
which is much the fame in both houſes : and I fhall touch

it very briefly, beginning in the houſe of commons. But first I

muſt premiſe, that for diſpatch of buſineſs each houfe of parlia

ment has it's ſpeaker. The fpeaker of the houſe of lords is the

lord chancellor, or keeper of the king's great feal ; whofe office

it is to prefide there, and manage the formality of buſineſs. The

ſpeaker of the houſe of commons is chofen by the houſe ; but

muſt be approved by the king. And herein the uſage of the two

houfes differs, that the ſpeaker of the houſe of commons cannot

give his opinion or argue any queſtion in the houſe ; but the

fpeaker of the houſe of lords may. In each houſe the act of the

majority binds the whole ; and this majority is declared by votes

openly
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openly and publickly given : not as at Venice, and many other

fenatorial affemblies, privately or by ballot. This latter method

may be ſerviceable, to prevent intrigues and unconftitutional com

binations : but is impoffible to be practiced with us ; at leaſt in

the houſe of commons, where every member's conduct is ſubject

to the future cenfure of his conftituents, and therefore fhould be

openly ſubmitted to their inſpection.

To bring a bill into the houſe, if the relief fought by it is of

a private nature, it is firſt neceſſary to prefer a petition ; which

muſt be preſented by a member, and uſually ſets forth the grie

vance defired to be remedied. This petition (when founded on

facts that may be in their nature difputed) is referred to a com

mittee of members, who examine the matter alleged, and ac

cordingly report it to the houſe ; and then (or, otherwiſe, upon

the mere petition ) leave is given to bring in the bill. In pub

lic matters the bill is brought in upon motion made to the houſe,

without any petition at all . Formerly, all bills were drawn in

the form of petitions, which were entered upon the parliament

rolls, with the king's anſwer thereunto fubjoined ; not in any

fettled form of words, but as the circumftances of the cafe requi

red " and at the end of each parliament the judges drew them

into the form of a ftatute, which was entered on the ftatute-rolls.

In the reign of Henry V, to prevent miſtakes and abuſes, the

ftatutes were drawn up by the judges before the end of the par

liament ; and, in the reign of HenryVI, bills in the form of acts,

according to the modern cuftom, were first introduced .

THE perfons, directed to bring in the bill, preſent it in a

competent time to the houſe, drawn out on paper, with a mul

titude of blanks, or void ſpaces, where any thing occurs that is

dubious, or neceffary to be fettled by the parliament itself; (ſuch,

eſpecially, as the precife date of times, the nature and quantity

of penalties, or of any fums of money to be raiſed ) being indeed

only the fceleton of the bill. In the houſe of lords, if the bill

See, among numberless other inftances, the articuli cleri, 9 Edw. II.

begins
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begins there, it is (when of a private nature ) peruſed by two of

the judges, who fettle all points of legal propriety. This is read

a firſt time, and at a convenient diſtance a ſecond time ; and after

each reading the ſpeaker opens to the houſe the ſubſtance of the

bill, and puts the question, whether it ſhall proceed any farther.

The introduction of the bill may be originally oppoſed, as the

bill itſelf may at either of the readings ; and, if the oppofition

fucceeds, the bill muſt be dropt for that feffions ; as it muſt alſo,

if oppoſed with fucceſs in any of the ſubſequent ſtages.

AFTER the fecond reading it is committed, that is, referred

to a committee ; which is either ſelected by the houſe in matters

of fmall importance, or elíe, upon a bill of confequence, the

houſe refolves itſelf into a committee of the whole houſe. A

committee of the whole houſe is compofed of every member ;

and, to form it, the ſpeaker quits the chair, ( another member

being appointed chairman ) and may fit and debate as a private

member. In theſe committees the bill is debated claufe by clauſe,

amendments made, the blanks filled up, and fometimes the bill

entirely new modelled . After it has gone through the committee,

the chairman reports it to the houſe with ſuch amendments as the

committee have made ; and then the houfe reconfider the whole

bill again, and the queſtion is repeatedly put upon every clauſe

and amendment. When the houſe have agreed or diſagreed to

the amendments of the committee, and fometimes added new

amendments of their own, the bill is then ordered to be engroffed,

or written in a strong grofs hand, on one or more long rolls of

parchment fewed together. When this is finiſhed, it is read a

third time, and amendments are fometimes then made to it ; and,

if a new clauſe be added, it is done by tacking a ſeparate piece

of parchment on the bill, which is called a ryder. The ſpeaker

then again opens the contents ; and, holding it up in his hands,

puts the queſtion , whether the bill fhall pafs. If this is agreed to,

one of the members is directed to carry it to the lords, and defire

their concurrence ; who, attended by feveral more, carries it to

the

1
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the bar of the houſe of peers, and there delivers it to their

fpeaker, who comes down from his woolfack to receive it.

IT there paffes through the fame forms as in the other houſe,

(except engroffing, which is already done ) and, if rejected, no

more notice is taken, but it paffes fub filentio, to prevent unbe- '

coming altercations. But if it is agreed to, the lords fend a mef

fage by two maſters in chancery (or fometimes two of the judges)

that they have agreed to the fame : and the bill remains with the

lords, if they have made no amendment to it. But ifany amend

ments are made, fuch amendments are fent down with the bill

to receive the concurrence of the commons. Ifthe commons dif

agree to the amendments, a conference uſually follows between

members deputed from each houfe ; who for the moſt part fettle

and adjuſt the difference : but, if both houſes remain inflexible,

the bill is dropped. If the commons agree to the amendments,

the bill is fent back to the lords by one of the members, with a

meffage to acquaint them therewith. The fame forms are obfer

ved, mutatis mutandis, when the bill begins in the houſe of lords.

And when both houfes have done with the bill, it always is de

poſited in the houſe of peers, to wait the royal afſent.

THIS may be given two ways : 1. In perfon ; when the king

comes to the houſe of peers, in his crown and royal robes, and

fending for the commons to the bar, the titles of all the bills that

have paffed both houſes are read ; and the king's anſwer is decla

red by the clerk of the parliament in Norman-French : a badge,

it muſt be owned, ( now the only one remaining ) of conqueft ;

and which one could wish to fee fall into total oblivion ; unleſs

it be referved as a folemn memento to remind us that our liber

ties are mortal, having once been deſtroyed by a foreign force.

If the king conſents to a public bill, the clerk uſually declares,

" le roy le veut, the king wills it fo to be ;" if to a private bill,

"foit fait come il eft defirè, be it as it is defired." If the king re

fufes his affent, it is in the gentle language of " le royf'avifera,

"the king will adviſe upon it." 2. By ſtatute2. By ftatute 33 Hen.VIII . c . 21 .

Y the
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the king may give his afſent by letters patent under his great ſeal,

figned with his hand, and notified, in his abſence, to both houſes

affembled together in the high houſe. And, when the bill has

received the royal affent in either of theſe ways, it is then, and

not before, a ſtatute or act of parliament.

THIS ftatute or act is placed among the records of the king

dom ; there needing no formal promulgation to give it the force

of a law, as was neceffary by the civil law with regard to the

emperors edicts : becauſe every man in England is, in judgment

of law, party to the making of an act of parliament, being pre

fent thereat by his repreſentatives. However, a copy thereof is

ufually printed at the king's prefs, for the information ofthe whole

land. And formerly, before the invention of printing, it was

uſed to be publiſhed by the ſheriff of every county ; the king's

writ being ſent to him at the end of every feffion, together with

a tranſcript of all the acts made at that feffion, commanding

him “ ut ſtatuta illa, et omnes articulos in eifdem contentos, in fin

"gulis locis ubi expedire viderit, publice proclamari, et firmiter te

"neri et obfervari faciat." And the ufage was to proclaim them

at his county court, and there to keep them, that whoever would

might read or take copies thereof ; which cuſtom continued till

the reign of Henry the feventh °.

An act of parliament, thus made, is the exerciſe of the higheſt

authority that this kingdom acknowleges upon earth. It hath

power to bind every fubject in the land, and the dominions there

unto belonging ; nay, even the king himſelf, if particularly na

med therein. And it cannot be altered, amended, diſpenſed with,

fufpended, or repealed, but in the fame forms and by the fame

authority of parliament : for it is a maxim in law, that it re

quires the fame ftrength to diffolve, as to create an obligation.

It is true it was formerly held, that the king might in many

cafes diſpenſe with penal ſtatutes ?: but now by ſtatute 1W. & M.

ſt. 2. c. 2. it is declared, that the ſuſpending or diſpenſing with

• 3 Inft. 41. 4 Inft. 26.
P Finch. L. 81. 234.

laws
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laws by regal authority, without confent of parliament, is il

legal.

VII. THERE remains only, in the ſeventh and laſt place, to

add a word or two concerning the manner in which parliaments

be adjourned, prorogued, or diffolved .may

AN adjournment is no more than a continuance of the feffion

from one day to another, as the word itſelf fignifies : and this is

done by the authority of each houſe ſeparately every,day ; and

ſometimes for a fortnight or a month together, as at Chriſtmas

or Eaſter, or upon other particular occafions. But the adjourn

ment of one houſe is no adjournment of the other . It hath alſo

been uſual, when his majeſty hath fignified his pleaſure that both

or either of the houſes ſhould adjourn themſelves to a certain day,

to obey the king's pleaſure fo fignified, and to adjourn accord

ingly '. Otherwiſe, befides the indecorum of a refuſal, a proro

gation would affuredly follow ; which would often be very incon

venient to both public and private bufinefs. For prorogation puts

an end to the feffion ; and then fuch bills, as are only begun and

not perfected, muſt be reſumed de novo ( if at all) in a ſubſequent

feffion whereas, after an adjournment, all things continue in

the ſame ſtate as at the time of the adjournment made, and may

be proceeded on without any freſh commencement.

A PROROGATION is the continuance of the parliament

from one feffion to another, as an adjournment is a continuation

of the ſeſſion from day to day. This is done by the royal autho

rity, expreſſed either by the lord chancellor in his majeſty's pre

fence , or by commiffion from the crown, or frequently by

proclamation. Both houſes are neceffarily prorogued at the ſame

time ; it not being a prorogation of the houſe of lords, or com

mons, but of the parliament. The feffion is never underſtood

94 Inft. 28.

Com. Journ. paffim : e.g. 11 Jan.1572 .

5Apr.1604. 4Jun. 14 Nov. 18 Dec. 1621 .

11 Jul. 1625. 13 Sept. 1660. 25 Jul . 1667.

4 Aug. 1685. 24 Febr. 1691. 21 Jun . 1712 .

16 Apr. 1717. 3 Feb. 1741. 10 Dec. 1745 ·

Y 2 to
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to be at an end, until a prorogation : though, unleſs ſome act be

paffed or fome judgment given in parliament, it is in truth no

feffion at all . And formerly the uſage was, for the king to give

the royal affent to all fuch bills as he approved, at the end of every

ſeſſion, and then to prorogue the parliament ; though ſometimes

only for a day or two : after which all buſineſs then depending

in the houſes was to be begun again . Which cuſtom obtained ſo

ſtrongly, that it once became à queſtion ", whether giving the

royal affent to a fingle bill did not of courſe put an end to the

feffion . And, though it was then refolved in the negative, yet

the notion was fo deeply rooted, that the ftatute 1 Car. I. c. 7.

was paffed to declare, that the king's affent to that and fome other

acts ſhould not put an end to the feffion ; and, even ſo late as the

reſtoration of Charles II, we find a provifo tacked to the firſt bill

then enacted ", that his majeſty's affent thereto ſhould not de

termine the feffion of parliament. But it now ſeems to be al

lowed, that a prorogation muſt be expreffly made, in order to

determine the feffion . And, if at the time of an actual rebellion,

or imminent danger of invafion, the parliament ſhall be ſeparated

by adjournment or prorogation, the king is empowered * to call

them together by proclamation, with fourteen days notice ofthe

time appointed for their reaffembling.

A DISSOLUTION is the civil death of the parliament ; and

this may be effected three ways : 1. By the king's will, expreſſed

either in perſon or by repreſentation . For, as the king has the

fole right of convening the parliament, fo alfo it is a branch of

the royal prerogative, that he may (whenever he pleaſes ) pro

rogue the parliament for a time, or put a final period to it's exif

tence. If nothing had a right to prorogue or diffolve a parlia

ment but itſelf, it might happen to become perpetual. And this

would be extremely dangerous, if at any time it ſhould attempt

to encroach upon the executive power :
the executive power : as was fatally experien

$ 4 Inft . 28. Hale of parl. 38.

Com. Journ . 21 Oct. 1553 .

» Ibid. 21 Nov. 1554 ·

w Stat. 12 Car. II. c. 1 .

* Stat. 30 Geo. II . c . 25.

ced

H
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ced by the unfortunate king Charles the firft ; who, having un

adviſedly paſſed an act to continue the parliament then in being

till ſuch time as it ſhould pleaſe to diffolve itſelf, at laſt fell a fa

crifice to that inordinate power, which he himſelf had conſented

to give them. It is therefore extremely neceffary that the crown

fhould be empowered to regulate the duration of theſe affemblies,

under the limitations which the Engliſh conſtitution has prefcri

bed : fo that, on the one hand, they may frequently and regu

larly come together, for the diſpatch of bufinefs and redrefs of

grievances ; and may not, on the other, even with the confent

of the crown, be continued to an inconvenient or unconftitu

tional length .

2. A PARLIAMENT may be diffolved by the demife of

the crown. This diffolution formerly happened immediately up

on the death of the reigning fovereign, for he being confidered

in law as the head of the parliament, (caput, principium, et

finis) that failing, the whole body was held to be extinct . But,

the calling a new parliament immediately on the inauguration of

the fucceffor being found inconvenient, and dangers being appre

hended from having no parliament in being in cafe of a difputed

fucceffion, it was enacted by the ftatutes 7 & 8W. III . c.15. and

6 Ann. c.7. that the parliament in being ſhall continue for fix

months after the death of any king or queen, unleſs ſooner pro

rogued or diffolved by the fucceffor : that, if the parliament be,

at the time of the king's death, feparated by adjournment or

prorogation, it ſhall notwithſtanding affemble immediately and

that, if no parliament is then in being, the members of the laſt

parliament ſhall affemble, and be again a parliament .

3. LASTLY, a parliament may be diffolved or expire by

length of time. For if either the legiſlative body were perpe

tual ; or might laſt for the life of the prince who convened them ,

as formerly ; and were ſo to be ſupplied, by occafionally filling

the vacancies with new repreſentatives ; in theſe caſes , if it

were once corrupted, the evil would be paſt all remedy : but

when
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when different bodies fucceed each other, if the people fee cauſe

to diſapprove of the prefent, they may rectify it's faults in the

next. A legiſlative affembly alfo, which is fure to be ſeparated

again , ( whereby it's members will themſelves become private

men, and ſubject to the full extent of the laws which they have

enacted for others ) will think themſelves bound, in intereſt as

well as duty, to make only fuch laws as are good . The utmoſt

extent of time that the fame parliament was allowed to fit, by

the ftatute 6 W. & M. c. 2. was three years ; after the expira

tion of which, reckoning from the return of the firſt ſummons,

the parliament was to have no longer continuance. But by the

ftatute 1 Geo. I. ft. 2. c . 38. ( in order, profeffedly, to prevent

the great and continued expenfes of frequent elections, and the

violent heats and animofities confequent thereupon, and for the

peace and fecurity of the government then juſt recovering from

the late rebellion ) this term was prolonged to ſeven years ; and,

what alone is an inftance of the vaft authority of parliament,

the very fame houſe, that was choſen for three years, enacted it's

own continuance for feven. So that, as our conftitution now

ftands, the parliament muſt expire, or die a natural death, at the

end of every ſeventh year ; if not fooner diffolved by the royal

prerogative.
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CHAPTER THE THIRD.

OF THE KING, AND HIS TITLE.

TH

HE fupreme executive power of theſe kingdoms is veſted

by our laws in a ſingle perſon, the king or queen : for it

matters not to which fex the crown deſcends ; but the perſon

entitled to it, whether male or female, is immediately inveſted

with all the enfigns, rights, and prerogatives of ſovereign power ;

as is declared by ftatute 1 Mar. ft. 3
. C. I.

IN difcourfing of the royal rights and authority, I ſhall con

fider the king under fix diſtinct views : 1. With regard to

his title. 2. His royal family. 3. His councils. 4. His duties.

5. His prerogative. 6. His revenue. And, firſt, with regard

to his title.

THE executive power of the Engliſh nation being veſted in a

fingle perfon, by the general conſent of the people, the evidence

of which general conſent is long and immemorial uſage, it be

came neceffary to the freedom and peace of the ſtate, that a rule

fhould be laid down, uniform, univerfal, and permanent ; in or

der to mark out with precifion, who is that fingle perſon, to whom

are committed (in ſubſervience to the law of the land) the care

and protection of the community ; and to whom, in return, the

duty and allegiance of every individual are due. It is of the

higheſt importance to the public tranquillity, and to the con

ſciences
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ſciences of private men, that this rule fhould be clear and in

diſputable and our conftitution has not left us in the dark upon

this material occafion . It will therefore be the endeavour of this

chapter to trace out the conſtitutional doctrine of the royal fuc

ceffion, with that freedom and regard to truth, yet mixed with

that reverence and refpect, which the principles of liberty and

the dignity of the ſubject require.

THE grand fundamental maxim upon which the jus coronae,

or right of fucceffion to the throne of theſe kingdoms, depends,

I take to be this : "that the crown is, by common law and

" conſtitutional cuſtom, hereditary ; and this in a manner pecu

liar to itſelf: but that the right of inheritance may from time

"to time be changed or limited by act of parliament ; under

“ which limitations the crown ftill continues hereditary." And

this propofition it will be the buſineſs of this chapter to prove,

in all it's branches : first, that the crown is hereditary ; fecondly,

that it is hereditary in a manner peculiar to itſelf; thirdly, that

this inheritance is fubject to limitation by parliament ; laſtly,

that when it is fo limited , it is hereditary in the new proprietor.

1. FIRST, it is in general hereditary, or defcendible to the

next heir, on the death or demife of the laſt proprietor. All regal

governments must be either hereditary or elective : and, as I be

lieve there is no inſtance wherein the crown of England has ever

been afferted to be elective, except by the regicides at the infamous

and unparalleled trial of king Charles I, it muſt of confequence

be hereditary . Yet while I affert an hereditary, I by no means

intend a jure divino, title to the throne. Such a title may be al

lowed to have fubfifted under the theocratic eſtabliſhments of the

children of Ifrael in Paleſtine : but it never yet fubfifted in any

other country ; fave only fo far as kingdoms, like other human

fabrics, are fubject to the general and ordinary difpenfations of

providence. Nor indeed have a jure divino and an hereditary right

any neceffary connexion with each other ; as fome have very

weakly imagined. The titles of David and Jehu were equally

jure
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jure divino, as thofe of either Solomon or Ahab ; and yet David

flew the fons of his predeceffor, and Jehu his predeceſſor him

felf. And when our kings have the fame warrant as they had,

whether it be to fit upon the throne of their fathers, or to de

ſtroy the houſe of the preceding fovereign, they will then, and

not before, poffefs the crown of England by a right like theirs,

immediately derived from heaven. The hereditary right, which

the laws of England acknowlege, owes it's origin to the foun

ders of our conſtitution , and to them only. It has no relation to,

nor depends upon, the civil laws of the Jews, the Greeks, the

Romans, or any other nation upon earth the municipal laws of

one fociety having no connexion with, or influence upon, the fun

damental polity of another. The founders of our Engliſh mo

narchy might perhaps, if they had thought proper, have made

it an elective monarchy : but they rather chofe, and upon good

reaſon, to eſtabliſh originally a fucceffion by inheritance . This

has been acquiefced in by general confent ; and ripened by de

grees into common law : the very fame title that every private

man has to his own eftate . Lands are not naturally defcendible

any more than thrones : but the law has thought proper, for the

benefit and peace of the public, to eſtabliſh hereditary fucceffion

in one as well as the other.

(

It muſt be owned, an elective monarchy ſeems to be the moſt

obvious, and beſt ſuited of any to the rational principles of govern

ment, and the freedom of human nature and accordingly we

find from hiſtory that, in the infancy and firſt rudiments of almoſt

every ſtate, the leader, chief magiſtrate, or prince, hath uſually been

elective. And, if the individuals who compofe that state could

always continue true to first principles, uninfluenced by paffion

or prejudice, unaffailed by corruption, and unawed by violence,

elective fucceffion were as much to be deſired in a kingdom, as

in other inferior communities. The beft, the wifeft, and the

bravest man would then be fure of receiving that crown, which

his endowments have merited ; and the fenfe of an unbiaffed

majority would be dutifully acquiefced in by the few who were

Z of
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of different opinions . But hiſtory and obſervation will inform us,

that elections of every kind ( in the prefent ftate of human na

ture ) are too frequently brought about by influence, partiality,

and artifice and, even where the cafe is otherwiſe, theſe prac

tices will be often fufpected, and as conſtantly charged upon the

fucceſsful, by a ſplenetic diſappointed minority. This is an evil,

to which all focieties are liable ; as well thofe of a private and

domeſtic kind, as the great community of the public, which re

gulates and includes the reft. But in the former there is this ad

vantage ; that fuch fufpicions, if falſe, proceed no farther than

jealoufies and murmurs , which time will effectually fupprefs ;

and, if true, the injuſtice may be remedied by legal means, by

an appeal to thoſe tribunals to which every member of ſociety

has ( by becoming fuch ) virtually engaged to ſubmit . Whereas,

in the great and independent fociety, which every nation com

pofes, there is no fuperior to refort to but the law ofnature ; no

method to redrefs the infringements of that law, but the actual

exertion of private force . As therefore between two nations,

complaining of mutual injuries, the quarrel can only be decided

by the law of arms ; fo in one and the fame nation, when the

fundamental principles of their common union are ſuppoſed to be

invaded, and more eſpecially when the appointment of their chief

magiſtrate is alleged to be unduly made, the only tribunal to

which the complainants can appeal is that of the God of battels,

the only process by which the appeal can be carried on is that of

a civil and inteftine war. An hereditary fucceffion to the crown

is therefore now eſtabliſhed, in this and moſt other countries, in

order to prevent that periodical bloodſhed and mifery, which the

hiſtory of antient imperial Rome, and the more modern expe

rience of Poland and Germany, may fhew us are the conſequen

ces of elective kingdoms.

2. BUT, fecondly, as to the particular mode of inheritance,

it in general correſponds with the feodal path of deſcents, chalked

out by the common law in the fucceffion to landed eſtates ; yet

with one or two material exceptions. Like them, the crown will

defcend
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defcend lineally to the iffue of the reigning monarch ; as it did

from king John to Richard II, through a regular pedigree of fix

lineal deſcents. As in them, the preference of males to females,

and the right of primogeniture among the males, are ſtrictly ad

hered to. Thus Edward V fucceeded to the crown, in preference

to Richard his younger brother and Elizabeth his elder fifter. Like

them , on failure of the male line, it defcends to the iffue female ;

according to the antient Britiſh cuſtom remarked by Tacitus ,

"folent foeminarum ductu bellare, et fexum in imperiis non difcer

"nere." Thus Mary I fucceeded to Edward VI ; and the line of

Margaret queen of Scots, the daughter of Henry VII, fucceeded

on failure of the line of Henry VIII, his fon. But, among the

females, the crown defcends by right of primogeniture to the

eldest daughter only and her iſſue ; and not, as in common inhe

ritances, to all the daughters at once ; the evident neceffity of a

ſole fucceffion to the throne having occafioned the royal law of

deſcents to depart from the common law in this refpect and

therefore queen Mary on the death of her brother fucceeded to

the crown alone, and not in partnerſhip with her ſiſter Elizabeth.

Again the doctrine of repreſentation prevails in the deſcent of

the crown, as it does in other inheritances ; whereby the lineal

defcendants of any perfon deceaſed ſtand in the fame place as their

anceſtor, if living, would have done. Thus Richard II fucceeded

his grandfather Edward III, in right of his father the black princes

to the exclufion of all his uncles, his grandfather's younger child

ren. Laftly, on failure of lineal defcendants, the crown goes to

the next collateral relations of the late king ; provided they are

lineally defcended from the blood royal, that is, from that royal

ſtock which originally acquired the crown. Thus Henry I fuc

ceeded to William II, John to Richard I, and James I to Eliza

beth ; being all derived from the conqueror, who was then the

only regal ſtock. But herein there is no objection (as in the caſe

of common deſcents) to the fucceffion of a brother, an uncle, or

other collateral relation, of the half blood ; that is, where the

relationſhip proceeds not from the fame couple of anceſtors (which

:

a in vit. Agricolae.

Z 2 conftitutes
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conftitutes a kinfman of the whole blood ) but from a single an

ceftor only ; as when two perfons are derived from the fame fa

ther, and not from the fame mother, or vice verfa : provided only,

that the one anceſtor, from whom both are defcended, be he from

whofe veins the blood royal is communicated to each. Thus

Mary I inherited to Edward VI, and Elizabeth inherited to Mary;

all born of the ſame father, king Henry VIII, but all by different

mothers. The reaſon of which diverſity, between royal and com

mon deſcents, will be better underſtood hereafter, when we ex

amine the nature of inheritances in general,

3. THE doctrine of hereditary right does by no means imply

an indefeaſible right to the throne. No man will, I think, affert

this, that has confidered our laws, conftitution, and hiſtory, with

out prejudice, and with any degree of attention . It is unquef

tionably in the breaſt of the ſupreme legiſlative authority of this

kingdom, the king and both houſes of parliament, to defeat this

hereditary right ; and, by particular entails, limitations, and pro

vifions, to exclude the immediate heir, and veft the inheritance

in any one elſe. This is ftrictly confonant to our laws and con

ftitution ; as may be gathered from the expreffion fo frequently

ufed in our ſtatute book, of " the king's majefty, his heirs, and

"fucceffors." In which we may obſerve, that as the word,

heirs," neceffarily implies an inheritance or hereditary right,

generally fubfifting in the royal perfon ; fo the word, "fucceffors,"

diſtinctly taken, muft imply that this inheritance may fometimes

be broke through ; or, that there may be a fucceffor, without

being the heir, of the king. And this is fo extremely reafon

able, that without fuch a power, lodged fomewhere, our polity

would be very defective . For, let us barely fuppoſe fo melan

choly a cafe, as that the heir apparent fhould be a lunatic, an

ideot, or otherwiſe incapable of reigning : how miferable would

the condition ofthe nation be, ifhe were alfo incapable of being ſet

afide ! --- It is therefore neceffary that this power ſhould be lodged

ſomewhere and yet the inheritance, and regal dignity, would

be very precarious indeed, if this power were exprefly and avow

edly
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edly lodged in the hands of the ſubject only, to be exerted when

ever prejudice, caprice, or diſcontent ſhould happen to take the

lead. Confequently it can no where be ſo properly lodged as in

the two houſes of parliament, by and with the conſent of the

reigning king ; who, it is not to be fuppofed, will agree to any

thing improperly prejudicial to the rights of his own defcendants.

And therefore in the king, lords, and commons, in parliament

affembled, our laws have expreffly lodged it.

4. BUT, fourthly ; however the crown may be limited or

transferred, it ſtill retains it's deſcendible quality, and becomes

hereditary in the wearer of it : and hence in our law the king is

ſaid never to die, in his political capacity ; though, in common

with other men, he is fubject to mortality in his natural : becauſe

immediately upon the natural death of Henry, William, or Ed

ward, the king furvives in his fucceffor ; and the right of the

crown vefts, eo inftanti, upon his heir ; either the baeres natus, if

the courſe of defcent remains unimpeached, or the haeres factus,

if the inheritance be under any particular fettlement . So that

there can be no interregnum ; but as fir Matthew Haleb obferves,

the right of fovereignty is fully inveſted in the fucceffor by the

very deſcent of the crown. And therefore, however acquired, it

becomes in him abfolutely hereditary, unleſs by the rules of the

limitation it is otherwife ordered and determined . In the fame

manner as landed eftates, to continue our former compariſon, are

by the law hereditary, or defcendible to the heirs of the owner ;

but ſtill there exifts a power, by which the property of thofe

lands may be transferred to another perfon . If this transfer be

made fimply and abſolutely, the lands will be hereditary in the

new owner, and defcend to his heirs at law: but if the transfer

be clogged with any limitations, conditions, or entails, the lands.

muſt deſcend in that chanel, fo limited and preſcribed, and no other..

IN theſe four points confifts, as I take it, the conſtitutional

notion of hereditary right to the throne : which will be ſtill far

b 1 Hift. P. C. 61 ..

ther
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ther elucidated, and made clear beyond all difpute, from a fhort

hiſtorical view of the fucceffions to the crown of England, the

doctrines of our antient lawyers, and the feveral acts of parlia

ment that have from time to time been made, to create, to de

clare, to confirm, to limit, or to bar, the hereditary title to the

throne. And in the purſuit of this enquiry we fhall find, that

from the days of Egbert, the firft fole monarch of this kingdom,

even to the prefent, the four cardinal maxims above mentioned

have ever been held the conſtitutional canons of fucceffion . It is

true, this fucceffion, through fraud, or force, or fometimes through

neceffity, when in hoſtile times the crown defcended on a minor

or the like, has been very frequently fufpended ; but has always

at laft returned back into the old hereditary chanel , though

fometimes a very confiderable period has intervened . And, even

in thofe inftances where the fucceffion has been violated , the

crown has ever been looked upon as hereditary in the wearer of

it. Of which the ufurpers themſelves were ſo ſenſible, that they

for the moſt part endeavoured to vamp up fome feeble fhew of a

title by deſcent, in order to amuſe the people, while they gained

the poffeffion of the kingdom. And, when poffeffion was once

gained, they confidered it as the purchaſe or acquifition of a new

eſtate of inheritance, and tranſmitted or endeavoured to tranſmit

it to their own pofterity, by a kind of hereditary right of ufur

pation.

KING Egbert about the year Soo, found himſelf in poffeffion

of the throne of the weft Saxons, by a long and undisturbed def

cent from his anceſtors of above three hundred years. How his

anceſtors acquired their title, whether by force, by fraud, by

contract, or by election, it matters not much to enquire ; and is

indeed a point of fuch high antiquity, as muſt render all enqui

ries at beſt but plaufible gueffes. His right muſt be ſuppoſed in

difputably good, becauſe we know no better. The other king

doms of the heptarchy he acquired, fome by confent, but moſt

by a voluntary fubmiffion . And it is an eſtabliſhed maxim in civil

polity, and the law of nations, that when one country is united

to
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to another in fuch a manner, as that one keeps it's government

and ſtates, and the other loſes them ; the latter entirely affimi

lates or is melted down in the former, and muſt adopt it's laws

and cuſtoms . And in purſuance of this maxim there hath ever

been, fince the union of the heptarchy in king Egbert, a general

acquiefcence under the hereditary monarchy of the weft Saxons,

through all the united kingdoms.

FROM Egbert to the death of Edmund Ironfide, a period of

above two hundred years, the crown deſcended regularly, through

a fucceffion of fifteen princes, without any deviation or interrup

tion ; fave only that king Edred, the uncle of Edwy, mounted

the throne for about nine years, in the right of his nephew a

minor, the times being very troubleſome and dangerous. But this

was with a view to preſerve, and not to deftroy, the fucceffion ;

and accordingly Edwy fucceeded him.

KING Edmund Ironfide was obliged, by the hoftile irruption

of the Danes, at firft to divide his kingdom with Canute, king:

of Denmark ; and Canute, after his death, feifed the whole of

it, Edmund's fons being driven into foreign countries . Here the

fucceffion was ſuſpended by actual force, and a new family intro-

duced upon the throne in whom however this new acquired.

throne continued hereditary for three reigns ; when, upon the

death of Hardiknute, the antient Saxon line was reftored in the

perfon of Edward the confeffor.

He was not indeed the true heir to the crown, being the

younger brother of king Edmund Ironfide, who had a fon Ed

ward, firnamed (from his exile) the outlaw, ſtill living. But this

fon was then in Hungary ; and, the Engliſh having juſt ſhaken.

off the Daniſh yoke, it was neceffary that fomebody on the ſpot

fhould mount the throne ; and the confeffor was the next of the

Toyal line then in England. On his deceaſe without iſſue, Harold II

ufurped the throne, and almoſt at the fame inſtant came on the

• Puff. L. of N. and N. b. 8. c. 12. § . 6.

Norman
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Norman invafion : the right to the crown being all the time in

Edgar, firnamed Atheling, (which fignifies in the Saxon language.

the firſt of the blood royal) who was the fon of Edward the out

law, and grandſon of Edmund Ironfide ; or, as Matthew Paris

well expreffes the fenfe of our old conſtitution, " Edmundus au

"tem latusferreum, rex naturalis de ftirpe regum, genuit Edwar

" dum ; et Edwardus genuit Edgarum, cui de jure debebatur reg

" num Anglorum.”

WILLIAM the Norman claimed the crown by virtue of a

pretended grant from king Edward the confeffor ; a grant which,

if real, was in itſelf utterly invalid : becauſe it was made, as

Harold well obferved in his reply to William's demand , " abf

66

que generalifenatus et populi conventu et edicto ;" which alſo very

plainly implies, that it then was generally underſtood that the

king, with conſent of the general council, might diſpoſe of the

crown and change the line of fucceffion. William's title how

ever was altogether as good as Harold's, he being a mere private

fubject, and an utter ſtranger to the royal blood. Edgar Atheling's

undoubted right was overwhelmed by the violence of the times ;

though frequently afferted by the Engliſh nobility after the con

queft, till fuch time as he died without iffue : but all their at

tempts proved unſucceſsful, and only ferved the more firmly to

eſtabliſh the crown in the family which had newly acquired it.

f

THIS Conqueft then by William of Normandy was, like

that of Canute before, a forcible transfer of the crown of Eng

land into a new family : but, the crown being fo transferred, all

the inherent properties of the crown were with it transferred alfo .

For, the victory obtained at Haſtings not being a victory over the

nation collectively, but only over the perfon of Harold, the only

right that the conqueror could pretend to acquire thereby, was

the right to poffefs the crown of England, not to alter the nature

of the government. And therefore, as the Engliſh laws ftill re

d A.D. 1066.

• William of Malmſb. 1. 3 .

f Hale, Hift. C. L. c. 5. Seld . review

of tithes, c. 8 .

mained
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mained in force, he muſt neceffarily take the crown fubject to

thoſe laws, and with all it's inherent properties ; the first and

principal of which was it's deſcendibility. Here then we muſt

drop our race of Saxon kings, at leaſt for a while, and derive

our deſcents from William the conqueror as from a new ſtock,

who acquired by right of war ( fuch as it is, yet ſtill the dernier

refort of kings ) a ſtrong and undifputed title to the inheritable

crown of England.

ACCORDINGLY it defcended from him to his fons Wil

liam II and Henry I. Robert, it muſt be owned, his eldeſt ſon,

was kept out of poffeffion by the arts and violence of his brethren ;

who proceeded upon a notion, which prevailed for ſome time in

the law of deſcents, that when the eldeſt ſon was already provi

ded for (as Robert was conſtituted duke of Normandy by his fa

ther's will ) in ſuch a caſe the next brother was entitled to enjoy

the rest of their father's inheritance. But, as he died without

iſſue, Henry at laſt had a good title to the throne, whatever he

might have at firſt,

STEPHEN of Blois, who fucceeded him, was indeed the

grandſon of the conqueror, by Adelicia his daughter, and claimed

the throne by a feeble kind of hereditary right ; not as being the

neareſt of the male line, but as the neareſt male of the blood

royal . The real right was in the empress Matilda or Maud, the

daughter of Henry I ; the rule of fucceffion being (where wo

men are admitted at all ) that the daughter of a ſon ſhall be pre

ferred to the ſon of a daughter. So that Stephen was little bet

ter than a mere ufurper ; and the empress Maud did not fail to

affert her right by the fword : which difpute was attended with

various fuccefs , and ended at laft in a compromife, that Stephen

ſhould keep the crown, but that Henry the fon of Maud ſhould

fucceed him ; as he afterwards accordingly did .

HENRY, the fecond of that name, was the undoubted heir

of William the conqueror ; but he had alſo another connexion in

blood,A a
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blood, which endeared him ftill farther to the English . He was

lineally defcended from Edmund Ironfide, the laft of the Saxon

race of hereditary kings. For Edward the outlaw, the fon of

Edmund Ironfide, had ( befides Edgar Atheling, who died with

out iffue ) a daughter Margaret, who was married to Malcolm

king of Scotland ; and in her the Saxon hereditary right refided.

By Malcolm ſhe had ſeveral children, and among the reſt Matilda

the wife of Henry I, who by him had the empress Maud, the

mother of Henry II . Upon which account the Saxon line is in

our hiftories frequently faid to have been reſtored in his perfon :

though in reality that right fubfifted in the fons of Malcolm by

queen Margaret ; king Henry's beft title being as heir to the

conqueror.

FROM Henry II the crown defcended to his eldeſt ſon Ri

chard I, who dying childless, the right vefted in his nephew

Arthur, the ſon of Geoffrey his next brother ; but John, the

youngeſt ſon of king Henry, feiſed the throne ; claiming, as ap

pears from his charters, the crown by hereditary right : that is

to fay, he was next of kin to the deceaſed king, being his fur

viving brother ; whereas Arthur was removed one degree farther,

being his brother's fon , though by right of repreſentation he ſtood

in the place of his father Geoffrey. And however flimzey this

title, and thofe of William Rufus and Stephen of Blois, may

appear at this diftance to us, after the law of defcents hath now

been ſettled for fo many centuries, they were fufficient to puzzle

the underſtandings of our brave, but unlettered, ancestors . Nor

indeed can we wonder at the number of partizans, who efpoufed

the pretenfions of king John in particular ; fince even in the reign

of his father, king Henry II, it was a point undetermined ",

whether, even in common inheritances, the child of an elder

brother ſhould fucceed to the land in right of repreſentation, or

the younger ſurviving brother in right of proximity of blood . Nor

is it to this day decided in the collateral fucceflion to the fiefs of

8 "Regni Angliae ; quod nobis jure compe

"tit haereditario." Speim. Hift . R. Job.

apud Wilkins. 354 .

h Glanv . 1. 7. c. 3 .

the
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the empire, whether the order of the ſtocks, or the proximity of

degree fhall take place . However, on the death of Arthur and

his fifter Eleanor without iffue, a clear and indiſputable title veſted

in Henry III the fon of John : and from him to Richard the fe

cond, a fucceffion of fix generations, the crown defcended in the

true hereditary line. Under one of which race of princes , we find

it declared in parliament, " that the law of the crown of Eng

“ land is, and always hath been, that the children of the king

" of England, whether born in England, or elſewhere, ought to

"bear the inheritance after the death of their anceſtors . Which

“ law, our fovereign lord the king, the prelates, earls, and ba

" rons, and other great men, together with all the commons, in

parliament affembled, do approve and affirm for ever."

66

UPON Richard the fecond's refignation of the crown, he

having no children, the right refulted to the iffue of his grand

father Edward III. That king had many children, beſides his

eldeſt , Edward the black prince of Wales, the father of Ri

chard II : but to avoid confufion I fhall only mention three ;

William his fecond fon, who died without iffue ; Lionel duke of

Clarence, his third fon ; and John of Gant duke of Lancafter,

his fourth. By the rules of fucceffion therefore the pofterity of

Lionel duke of Clarence were entitled to the throne, upon the

refignation of king Richard ; and had accordingly been declared

by the king, many years before, the prefumptive heirs of the

crown ; which declaration was alfo confirmed in parliament '.

But Henry duke of Lancaſter, the fon of John of Gant, having

then a large army in the kingdom, the pretence of raiſing which

was to recover his patrimony from the king, and to redreſs the

grievances of the fubject, it was impoffible for any other title to

be afferted with any fafety ; and he became king under the title

of Henry IV. But, as fir Matthew Hale remarks ", though the

people unjuſtly aſſiſted Henry IV in his ufurpation of the crown,

yet he was not admitted thereto, until he had declared that he

i Mod. Un . Hift . xxx. 512 .

* Stat. 25 Edw. III. ft. 2 .

1 Sandford's geneal . hift. 246 .

m Hift. C. L. c. 5.

A a 2 claimed,
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claimed, not as a conqueror, ( which he very much inclined to

do" ) but as a fucceffor, defcended by right line of the blood royal ;

as appears from the rolls of parliament in thofe times. And in

order to this he fet up a fhew of two titles : the one upon the

pretence of being the first of the blood royal in the intire male

line, whereas the duke of Clarence left only one daughter Phi

lippa ; from which female branch, by a marriage with Edmond

Mortimer earl of March, the houſe of York defcended : the

other, by reviving an exploded rumour, firſt propagated by John

of Gant, that Edmond earl of Lancaſter (to whom Henry's mo

ther was heiress ) was in reality the elder brother of king Ed

ward I ; though his parents, on account of his perſonal defor

mity, had impoſed him on the world for the younger and there

fore Henry would be intitled to the crown, either as fucceffor to

Richard II, in caſe the intire male line was allowed a preference

to the female ; or, even prior to that unfortunate prince, if the

crown could defcend through a female, while an intire male line

was exifting.

:

HOWEVER, as în Edward the third's time we find the par

liament approving and affirming the right of the crown, as be

fore ſtated, ſo in the reign of Henry IV they actually exerted

their right of new-fettling the fucceffion to the crown. And this

was done by the ftatute 7 Hen. IV. c. 2. whereby it is enacted,

" that the inheritance of the crown and realms of England and

France, and all other the king's dominions, fhall be fet and re

"main " in the perſon of our fovereign lord the king, and in the

heirs of his body iffuing ;" and prince Henry is declared heir

apparent to the crown, to hold to him and the heirs of his body

iffuing, with remainder to lord Thomas, lord John, and lord

Humphry, the king's fons, and the heirs of their bodies refpec

tively. Which is indeed nothing more than the law would have

done before, provided Henry the fourth had been a rightful king.

It however ferves to fhew that it was then generally understood,

that the king and parliament had a right to new-model and re

⚫ foit mys et demoerge.

Seld. tit. hon. 1.3.
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gulate the fucceffion to the crown. And we may obſerve , with

what caution and delicacy the parliament then avoided declaring

any fentiment of Henry's original title. However fir Edward

Coke more than once expreffly declares " , that at the time of

paffing this act the right of the crown was in the deſcent from

Philippa, daughter and heir of Lionel duke of Clarence.

NEVERTHELESS the crown defcended regularly from

Henry IV to his fon and grandſon Henry V and VI ; in the latter

of whoſe reigns the houſe of York afferted their dormant title ;

and, after imbruing the kingdom in blood and confufion for feven

years together, at laſt eſtabliſhed it in the perfon of Edward IV.

At his acceffion to the throne, after a breach of the fucceffion

that continued for three defcents, and above threeſcore years, the

diſtinction of a king de jure, and a king de facto began to be firſt

taken ; in order to indemnify ſuch as had ſubmitted to the late

eſtabliſhment, and to provide for the peace of the kingdom by

confirming all honors conferred, and all acts done, by thoſe who

were now called the ufurpers, not tending to the diſherifon ofthe

rightful heir. In ftatute 1 Edw. IV. c. 1. the three Henrys are ,

ftiled , " late kings of England fucceffively in dede, and not of

"ryght." And, in all the charters which I have met with of king

Edward, wherever he has occafion to ſpeak of any of the line of

Lancaſter, he calls them " nuper de facto, et non de jure, reges.

Angliae."

""

EDWARD IV left two fons and a daughter ; the eldeſt of

which fons, king Edward V, enjoyed the regal dignity for a very

ſhort time, and was then depofed by Richard his unnatural uncle ;

who immediately ufurped the royal dignity, having previouſly in

finuated to the populace a ſuſpicion of baſtardy in the children

of Edward IV, to make a fhew of fome hereditary title : after

which he is generally believed to have murdered his two nephews;

upon whoſe death the right of the crown devolved to their fifter

Elizabeth.

P 4 Inft. 37, 205,
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THE tyrannical reign of king Richard III gave occafion to

Henry earl of Richmond to affert his title to the crown . A title

the moſt remote and unaccountable that was ever fet up, and

which nothing could have given fuccefs to, but the univerfal de

teſtation of the then ufurper Richard . For, beſides that he claimed

under a deſcent from John of Gant, whofe title was now exploded,

the claim (fuch as it was ) was through John earl of Somerſet, a

baftard fon, begotten by John of Gant upon Catherine Swinford.

It is true, that, by an act of parliament 20 Ric. II, this fon was,

with others, legitimated and made inheritable to all lands, offices,

and dignities, as if he had been born in wedlock : but ftill, with

an expreſs reſervation of the crown, " excepta dignitate regali ."

NOTWITHSTANDING all this, immediately after the battle

of Boſworth field, he affumed the regal dignity ; the right ofthe

crown then being, as fir Edward Coke expreffly declares ', in

Elizabeth, eldest daughter of Edward IV : and his poffeffion was

eſtabliſhed by parliament, held the first year of his reign . In the

act for which purpoſe, the parliament feems to have copied the

caution of their predeceffors in the reign of Henry IV; and there

fore (as lord Bacon the hiftorian of this reign obferves ) carefully

avoided any recognition of Henry VII's right, which indeed was

none at all ; and the king would not have it by way of new law

or ordinance, whereby a right might feem to be created and con

ferred upon him ; and therefore a middle way was rather chofen,

by way ( as the noble hiftorian expreffes it ) of eſtabliſhment, and

that under covert and indifferent words, " that the inheritance of

"the crown ſhould reft, remain, and abide in king Henry VII and

" the heirs of his body :" thereby providing for the future, and

at the fame time acknowleging his prefent poffeffion ; but not

determining either way, whether that poffeffion was de jure or de

facto merely. However he foon after married Elizabeth of York,

the undoubted heirefs of the conqueror, and thereby gained ( as

fir Edward Coke ' declares) by much his beſt title to the crown.

$ Ibid.

Where

94 Inft . 36 .

r
* 4Inft. 37
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Whereupon the act made in his favour was ſo much diſregarded,

that it never was printed in our ftatute books.

HENRY the eighth, the iffue of this marriage, fucceeded to

the crown by clear indifputable hereditary right, and tranfmitted

it to his three children in fucceffive order. But in his reign we

at feveral times find the parliament bufy in regulating the fuccef

fion to the kingdom . And, firſt, by ftatute 25 Hen .VIII . c . 12 .

which recites the miſchiefs, which have and may enfue by dif

puted titles, becauſe no perfect and ſubſtantial proviſion hath been

made by law concerning the fucceffion ; and then enacts, that

the crown fhall be entailed to his majefty, and the fons or heirs

males of his body ; and in default of fuch fons to the lady Eliza

beth (who is declared to be the king's eldeſt iffue female, in ex

clufion of the lady Mary, on account of her fuppofed illegiti

macy by the divorce of her mother queen Catherine ) and to the

lady Elizabeth's heirs of her body ; and ſo on from iſſue female

to iffue female, and the heirs of their bodies, by courfe of inhe

ritance according to their ages, as the crown ofEngland hath been

accustomed and ought to go, in cafe where there be heirs female of

the fame and in default of iffue female, then to the king's right

heirs for ever. This fingle ftatute is an ample proof of all the

four pofitions we at firft fet out with.

BUT, upon
the king's divorce from Ann Boleyn, this ftatute

was, with regard to the fettlement
of the crown, repealed

by ſta

tute 28 Hen.VIII . c.7 . wherein
the lady Elizabeth

is alſo, as well

as the lady Mary, baftardized
, and the crown fettled on the king's

children
by queen Jane Seymour

, and his future wives ; and, in

defect of fuch children, then with this remarkable
remainder

, to

ſuch perſons as the king by letters patent, or laft will and teſta

ment, fhould limit and appoint the fame. A vaft power ; but,

notwithſtanding
, as it was regularly

vefted in him by the fupreme

legiſlative
authority

, it was therefore
indiſputably

valid . But this

power was never carried into execution
; for byſtatute 35Hen .VIII .

c. 1. the king's two daughters
are legitimated

again, and the

crown
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crown is limited to prince Edward by name, after that to the

lady Mary, and then to the lady Elizabeth, and the heirs of their

reſpective bodies ; which fucceffion took effect accordingly, being

indeed no other than the ufual courfe of the law, with regard to

the defcent of the crown.

BUT left there ſhould remain any doubt in the minds of the

people, through this jumble of acts for limiting the fucceffion ,

by ſtatute i Mar. p. 2. c . 1. queen Mary's hereditary right to the

throne is acknowleged and recognized in thefe words : " the

"crown of theſe realms is moſt lawfully, juftly, and rightly def

"cended and come to the queen's highneſs that now is, being the

very, true, and undoubted heir and inheritrix thereof." And

again, upon the queen's marriage with Philip of Spain, in the

ſtatute which fettles the preliminaries of that match ' , the here

ditary right to the crown is thus afferted and declared :
" as

touching the right of the queen's inheritance in the realm and

" dominions of England, the children, whether male or female,

" fhall fucceed in them, according to the known laws, ftatutes,

" and cuſtoms of the fame ." Which determination of the par

liament, that the fucceffion fall continue in the uſual courſe,

ſeems tacitly to imply a power of new-modelling and altering it,

in cafe the legislature had thought proper.

66

66

ON queen Elizabeth's acceffion, her right is recognized in ſtill

ftronger terms than her fifter's ; the parliament acknowleging ",

" that the queen's highneſs is, and in very deed and of moſt mere

"right ought to be, by the laws of God, and the laws and fta

" tutes of this realm , our moſt lawful and rightful ſovereign liege

lady and queen ; and that her highneſs is rightly, lineally, and

lawfully defcended and come of the blood royal of this realm

" of England ; in and to whofe princely perfon, and to the heirs

" of her body lawfully to be begotten, after her, the imperial

" crown and dignity of this realm doth belong." And in the

fame reign, by ſtatute 13 Eliz. c . 1. we find the right of parlia

u Stat. 1 Eliz . c. 3 .
1 Mar. p. 2. c. 2 .

66

66
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ment to direct the fucceffion of the crown afferted in the moſt

explicit words. "If any perſon ſhall hold, affirm , or maintain

" that the common laws of this realm, not altered by parliament,

ought not to direct the right of the crown of England ; or that

" the queen's majefty, with and by the authority of parliament,

" is not able to make laws and ftatutes of fufficient force and va

66

66

lidity, to limit and bind the crown of this realm , and the de

"fcent, limitation, inheritance, and government thereof; --- fuch

perfon, fo holding, affirming, or maintaining, fhall during the

"life of the queen be guilty of high treafon ; and after her de

"ceaſe ſhall be guilty of a miſdemefnor, and forfeit his goods and

" chattels."

<"

ON the death of queen Elizabeth, without iffue, the line of

Henry VIII became extinct. It therefore became neceſſary to re

cur to the other iffue of Henry VII, by Elizabeth of York his

queen whofe eldeſt daughter Margaret having married James

IV king of Scotland, king James the fixth of Scotland, and of

England the firft, was the lineal defcendant from that alliance.

So that in his perfon, as clearly as in Henry VIII, centered all the

claims of different competitors from the conqueft downwards, he

being indifputably the lineal heir of the conqueror. And, what

is ſtill more remarkable, in his perfon alfo centered the right of the

Saxon monarchs, which had been ſuſpended from the conqueſt

till his acceffion. For, as was formerly obferved, Margaret the

fifter of Edgar Atheling, the daughter of Edward the outlaw,

and granddaughter of king Edmund Ironfide, was the perſon in

whom the hereditary right of the Saxon kings, fuppofing it not

aboliſhed by the conqueft, refided . She married Malcolm king

of Scotland ; and Henry II, by a defcent from Matilda their

daughter, is generally called the reſtorer of the Saxon line . But

it muſt be remembered, that Malcolm by his Saxon queen had

fons as well as daughters ; and that the royal family of Scotland

from that time downwards were the offspring of Malcolm and

Margaret. Of this royal family king James the firſt was the di

rect lineal heir, and therefore united in his perfon every poffible

Bb claim
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claim by hereditary right to the Engliſh, as well as Scottiſh throne,

being the heir both of Egbert and William the conqueror.

AND it is no wonder that a prince of more learning than wif

dom, who could deduce an hereditary title for more than eight

hundred years, ſhould eaſily be taught by the flatterers of the

times to believe there was fomething divine in this right, and

that the finger of providence was vifible in it's prefervation .

Whereas, though a wife inſtitution, it was clearly a human in

ftitution ; and the right inherent in him no natural, but a poſitive

right. And in this and no other light was it taken by the Eng

liſh parliament ; who by ftatute 1 Jac. I. c. 1. did “ recognize

" and acknowlege, that immediately upon the diffolution and de

"ceaſe of Elizabeth late queen of England, the imperial crown

"thereof did by inherent birthright, and lawful and undoubted

"fucceffion, defcend and come to his moft excellent majefty, as

being lineally, juftly, and lawfully, next and fole heir of the

" blood royal of this realm ." Not a word here of any right im

mediately derived from heaven : which, if it exiſted any where,

muſt be ſought for among the aborigines of the ifland, the an

tient Britons ; among whoſe princes indeed fome have gone to

ſearch it for him ".

66

BUT, wild and abfurd as the doctrine of divine right moſt un

doubtedly is, it is ſtill more aſtoniſhing, that when fo many hu

man hereditary rights had centered in this king, his fon and heir

king Charles the firft fhould be told by thofe infamous judges,

who pronounced his unparalleled fentence, that he was an elective

prince ; elected by his people, and therefore accountable to them,

in his own proper perfon, for his conduct. The confufion , in

ftability, and madnefs, which followed the fatal catastrophe of

that pious and unfortunate prince, will be a ſtanding argument in

w Elizabeth of York, the mother of queen

Margaret of Scotland, was heiress of the

houfe ofMortimer. And Mr Carte obferves ,

that the houſe of Mortimer, in virtue of it's

defcent from Gladys only fifter to Lewellin

ap Jorweth the great, had the true right to

the principality of Wales . iii. 705.

favour
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favour of hereditary monarchy to all future ages ; as they proved

at laſt to the then deluded people : who, in order to recover that

peace and happineſs which for twenty years together they had

loft, in a folemn parliamentary convention of the ſtates reſtored

the right heir of the crown . And in the proclamation for that

purpoſe, which was drawn up and attended by both houfes*, they

declared, " that, according to their duty and allegiance, they did

" heartily, joyfully, and unanimouſly acknowlege and proclaim,

" that immediately upon the deceaſe of our late fovereign lord

' king Charles, the imperial crown of theſe realms did by inhe

" rent birthright and lawful and undoubted fucceffion defcend and

" come to his moſt excellent majefty Charles the ſecond, as being

lineally, juftly, and lawfully, next heir of the blood royal of this

" realm and thereunto they moſt humbly and faithfully did fub

"mit and oblige themſelves, their heirs and poſterity for ever."

66

66

THUS I think it clearly appears, from the higheſt authority

this nation is acquainted with, that the crown of England hath

been ever an hereditary crown ; though fubject to limitations by

parliament. The remainder of this chapter will confiſt princi

pally of thoſe inſtances, wherein the parliament has afferted or

exerciſed this right of altering and limiting the fucceffion ; a right

which, we have feen, was before exerciſed and afferted in the

reigns of Henry IV, Henry VII, Henry VIII, queen Mary, and

queen Elizabeth.

-

THE first instance, in point of time, is the famous bill of ex

clufion, which raiſed ſuch a ferment in the latter end of the reign

of king Charles the fecond. It is well known, that the purport

of this bill was to have fet afide the king's brother and prefump

tive heir, the duke of York, from the fucceffion, on the ſcore

of his being a papiſt ; that it paffed the houſe of commons, but

was rejected bythe lords ; the king having alfo declared beforehand,

that he never would be brought to conſent to it. And from this

tranſaction we may collect two things : 1. That the crown was

* Com. Journ . 8 May, 1660 .

Bb 2 univer
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univerfally acknowleged to be hereditary ; and the inheritance in

defeaſible unleſs by parliament : elſe it had been needleſs to pre

fer ſuch a bill . 2. That the parliament had a power to have de

feated the inheritance : elfe fuch a bill had been ineffectual. The

commons acknowleged the hereditary right then fubfifting ; and

the lords did not difpute the power, but merely the propriety, of

an exclufion . However, as the bill took no effect, king James the

fecond fucceeded to the throne of his anceſtors ; and might have

enjoyed it during the remainder of his life, but for his own in

fatuated conduct, which ( with other concurring circumſtances)

brought on the revolution in 1688.

Y

THE true ground and principle, upon which that memorable

event proceeded, was an entirely new cafe in politics, which had

never before happened in our hiſtory ; the abdication of the reign

ing monarch, and the vacancy of the throne thereupon. It was

not a defeazance of the right of fucceffion, and a new limitation

of the crown, by the king and both houſes of parliament : it was

the act of the nation alone, upon an apprehenfion that there was

no king in being. For in a full affembly of the lords and com

mons, met in convention upon this apprehended vacancy, both

houſes came to this refolution ; " that king James the fecond,

" having endeavoured to fubvert the conſtitution of the kingdom,

"by breaking the original contract between king and people ;

"and, by the advice of jefuits and other wicked perfons, having

" violated the fundamental laws ; and having withdrawn himſelf

" out of this kingdom ; has abdicated the government, and that the

"throne is thereby vacant." Thus ended at once, by this ſudden

and unexpected vacancy of the throne, the old line of fucceffion ;

which from the conqueft had lafted above fix hundred years, and

from the union of the heptarchy in king Egbert almoſt nine hun

dred . The facts themſelves thus appealed to, the king's endea

vours to fubvert the conſtitution by breaking the original contract,

his violation of the fundamental laws, and his withdrawing him

ſelf out of the kingdom, were evident and notorious : and the

y Com. Journ. 7 Feb. 1688 .

con
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confequences drawn from theſe facts (namely, that they amounted

to an abdication of the government ; which abdication did not

affect only the perfon of the king himſelf, but alſo all his heirs,

and rendered the throne abfolutely and completely vacant ) it

belonged to our anceſtors to determine . For, whenever a quef

tion ariſes between the fociety at large and any magiſtrate veſted

with powers originally delegated by that fociety, it muſt be

decided by the voice of the fociety itſelf : there is not upon

earth any other tribunal to refort to. And that thefe confequen

ces were fairly deduced from theſe facts, our anceſtors have fo

lemnly determined , in a full parliamentary convention repre

ſenting the whole fociety. The reaſons upon which they deci

ded may
be found at large in the parliamentary proceedings of

the times ; and may be matter of inftructive amufement for us

to contemplate, as a fpeculative point of hiſtory. But care muſt

be taken not to carry this enquiry farther, than merely for inftruc

tion or amuſement. The idea, that the confciences of pofterity

were concerned in the rectitude of their anceſtors ' decifions, gave

birth to thoſe dangerous political herefies, which ſo long diſtracted

the ſtate, but at length are all happily extinguiſhed . I therefore

rather chufe to confider this great political meaſure, upon the fo

lid footing of authority, than to reafon in it's favour from it's juf

tice, moderation, and expedience : becauſe that might imply a

right of diffenting or revolting from it, in caſe we ſhould think

it unjuft, oppreffive, or inexpedient. Whereas, our anceſtors ha

ving moſt indifputably a competent juriſdiction to decide this great

and important queſtion, and having in fact decided it, it is now

become our duty at this diſtance of time to acquiefce in their de

termination ; being born under that eſtabliſhment which was

built upon this foundation, and obliged by every tie, religious as

well as civil, to maintain it.

BUT, while we reft this fundamental tranſaction , in point of

authority, upon grounds the leaft liable to cavil, we are bound

both in juſtice and gratitude to add, that it was conducted with

a temper and moderation which naturally aroſe from it's equity ;

that,
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that, however it might in ſome reſpects go beyond the letter of

our antient laws, (the reafon of which will more fully appear

hereafter ) it was agreeable to the ſpirit of our conftitution , and

the rights of human nature ; and that though in other points

( owing to the peculiar circumſtances of things and perſons ) it

was not altogether fo perfect as might have been withed, yet from

thence a new aera commenced, in which the bounds of preroga

tive and liberty have been better defined, the principles ofgovern

ment more thoroughly examined and underſtood, and the rights

of the ſubject more explicitly guarded by legal provifions, than

in any other period of the Engliſh hiſtory. In particular, it is

worthy obſervation that the convention, in this their judgment,

avoided with great wifdom the wild extremes into which the vi

fionary theories of ſome zealous republicans would have led them.

They held that this miſconduct of king James amounted to an

endeavour to fubvert the conftitution, and not to an actual fubver

fion, or total diffolution of the government, according to the

principles of Mr Locke : which would have reduced the fociety

almoſt to a ſtate of nature ; would have levelled all diftinctions

of honour, rank, offices, and property ; would have annihilated

the fovereign power, and in confequence have repealed all pofi

tive laws ; and would have left the people at liberty to have erected

a new ſyſtem of ſtate upon a new foundation of polity . They

therefore very prudently voted it to amount to no more than an

abdication of the government, and a confequent vacancy of the

throne ; whereby the government was allowed to fubfift, though

the executive magiftrate was gone, and the kingly office to re

main, though king James was no longer king . And thus the

conftitution was kept intire ; which upon every found principle

of government muſt otherwiſe have fallen to pieces, had ſo prin

cipal and conftituent a part as the royal authority been aboliſhed,

or even fufpended .

THIS fingle poftulatum, the vacancy of the throne, being

once eſtabliſhed, the reft that was then done followed almoſt of

z See chapter 7.
a
on Gov. p . 2. c. 19.

courſe.
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courſe. For, if the throne be at any time vacant ( which may

happen by other means befides that of abdication ; as if all the

bloodroyal ſhould fail, without any fucceffor appointed by parlia

ment ; ) if, I fay, a vacancy by any means whatſoever ſhould hap

pen, the right of difpofing of this vacancy feems naturally to re

ſult to the lords and commons, the truſtees and repreſentatives of

the nation . For there are no other hands in which it can fo
pro

perly be intruſted ; and there is a neceffity of it's being intruſted

ſomewhere, elſe the whole frame of government muſt be diſſol

ved and periſh . The lords and commons having therefore deter

mined this main fundamental article, that there was a vacancy of

the throne, they proceeded to fill up that vacancy in fuch manner

as they judged the moſt proper. And this was done by their de

claration of 12 February 1688 , in the following manner : " that

"William and Mary, prince and princeſs of Orange, be, and be

“ declared king and queen, to hold the crown and royal dignity

during their lives, and the life of the furvivor of them ; and

" that the fole and full exerciſe of the regal power be only in,

"and executed by, the faid prince of Orange, in the names of

"the faid prince and princeſs, during their joint lives ; and after

"their deceaſes the faid crown and royal dignity to be to the heirs

"of the body of the ſaid princeſs ; and for default of ſuch iſſue

"to the princess Anne of Denmark and the heirs of her body ;

“ and for default of ſuch iſſue to the heirs of the body of the ſaid

prince of Orange."

66

66

PERHAPS, upon the principles before eſtabliſhed, the conven

tion might (if they pleaſed) have veſted the regal dignity in a fa

mily intirely new, and ſtrangers to the royal blood : but they were

too well acquainted with the benefits of hereditary fucceffion, and

the influence which it has by cuftom over the minds of the people,

to depart any farther from the antient line than temporary neceffity

and ſelf-preſervation required . They therefore fettled the crown,

first on king William and queen Mary, king James's eldeſt daugh

ter, for their joint lives ; then on the furvivor of them ; and then

Com. Journ. 12 Feb. 1688 .

on
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on the iffue of queen Mary : upon failure of fuch iffue, it was

limited to the princeſs Anne, king James's fecond daughter, and

her iffue ; and laftly, on failure of that, to the iffue of king

William, who was the grandfon of Charles the firſt , and nephew

as well as fon in law of king James the ſecond, being the fon of

Mary his only fifter. This fettlement included all the proteftant

pofterity of king Charles I, except fuch other iffue as king James

might at any time have, which was totally omitted through fear

of a popiſh ſucceffion. And this order of fucceffion took effect

accordingly.

THESE three princes therefore, king William, queen Mary,

and queen Anne, did not take the crown by hereditary right of

defcent, but by way of donation or purchaſe, as the lawyers call

it ; by which they mean any method of acquiring an eſtate other

wife than by defcent. The new fettlement did not merely confift

in excluding king James, and the perfon pretended to be prince

ofWales, and then ſuffering the crown to deſcend in the old he

reditary chanel : for the ufual courſe of deſcent was in fome in

ftances broken through ; and yet the convention ſtill kept it in

their eye, and paid a great, though not total, regard to it. Let

us fee how the fucceffion would have ftood, if no abdication had

happened, and king James had left no other iffue than his two

daughters queen Mary and queen Anne. It would have ſtood

thus : queen Mary and her iffue ; queen Anne and her iſſue ; king

William and his iffue. But we may remember, that queen Mary

was only nominally queen, jointly with her huſband king William,

who alone had the regal power ; and king William was abfolutely

preferred to queen Anne, though his iffue was poftponed to hers.

Clearly therefore theſe princes were fucceffively in poffeffion of

the crown by a title different from the ufual courfe of defcent.

IT was towards the end of king William's reign, when all

hopes of any furviving iffue from any of theſe princes died with

the duke of Glocefter, that the king and parliament thought it

neceffary again to exert their power of limiting and appointing

the
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the fucceffion, in order to prevent another vacancy of the throne ;

which muſt have enfued upon their deaths, as no farther provi

ſion was made at the revolution, than for the iſſue of king Wil

liam, queen Mary, and queen Anne. The parliament had pre

viouſly by the ſtatute of 1W. & M. ft.2 . c. 2. enacted, that every

perſon who ſhould be reconciled to, or hold communion with,

the fee of Rome, ſhould profeſs the popiſh religion, or ſhould

marry a papiſt, ſhould be excluded and for ever incapable to in

herit, poffefs, or enjoy, the crown ; and that in ſuch caſe the

people ſhould be abfolved from their allegiance, and the crown

ſhould deſcend to ſuch perſons, being proteftants, as would have

inherited the fame, in cafe the perfon fo reconciled, holding com

munion, profeffing, or marrying, were naturally dead. To act

therefore conſiſtently with themſelves, and at the ſame time pay

as much regard to the old hereditary line as their former refolu

tions would admit, they turned their eyes on the princeſs Sophia,

electreſs and duchefs dowager of Hanover, the moſt accompliſhed

princeſs of her age . For, upon the impending extinction of the

proteſtant pofterity of Charles the first, the old law of regal def

cent directed them to recur to the deſcendants of James the firſt ;

and the princeſs Sophia, being the daughter of Elizabeth queen

of Bohemia, who was the youngest daughter of James the firft,

was the neareſt of the antient blood royal, who was not incapa

citated by profeffing the popiſh religion . On her therefore, and

the heirs of her body, being proteſtants, the remainder of the

crown, expectant on the death of king William and queen Anne

without iffue, was ſettled by ſtatute 12 & 13 W. III. c . 2. And at

the fame time it was enacted, that whofoever ſhould hereafter come

to the poffeffion of the crown, fhould join in the communion of

the church of England as by law eſtabliſhed .

Sandford, in his genealogical hiftory,

publiſhed A. D. 1677 , ſpeaking (page 535 )

of the princeffes Elizabeth, Louifa, and

Sophia, daughters of the queen of Bohe

с

mia, fays, the firft was reputed the moſt

learned, the fecond the greateſt artiſt, and

the laſt one of the most accompliſhed ladies

in Europe.

Cc THIS
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THIS is the laſt limitation of the crown that has been made

by parliament : and theſe ſeveral actual limitations, from the time

of Henry IV to the prefent, do clearly prove the power of the

king and parliament to new-model or alter the fucceffion . And

indeed it is now again made highly penal to diſpute it : for by

the ſtatute 6 Ann. c . 7. it is enacted, that if any perſon mali

ciouſly, adviſedly, and directly, ſhall maintain by writing or

printing, that the kings of this realm with the authority of par

liament are not able to make laws to bind the crown and the def

cent thereof, he ſhall be guilty of high treaſon ; or if he maintains

the fame by only preaching, teaching, or adviſed ſpeaking, he ſhall

incur the penalties of a praemunire.

THE princefs Sophia dying before queen Anne, the inherit

ance thus limited defcended on her fon and heir king George the

firſt ; and, having on the death of the queen taken effect in his

perſon, from him it defcended to his late majeſty king George the

fecond ; and from him to his grandfon and heir, our preſent gra

cious fovereign, king George the third.

HENCE it is eaſy to collect, that the title to the crown is at

preſent hereditary, though not quite fo abfolutely hereditary as

formerly; and the common ſtock or anceſtor, from whom the def

cent must be derived, is alfo different. Formerly the common

ſtock was king Egbert ; then William the conqueror ; afterwards

in James the firft's time the two common ſtocks united, and fo

continued till the vacancy of the throne in 1688 now it is the

princefs Sophia, in whom the inheritance was-veſted by the new

king and parliament. Formerly the deſcent was abfolute, and the

crown went to the next heir without any reftriction but now,

upon the new fettlement, the inheritance is conditional, being li

mited to fuch heirs only, of the body of the princeſs Sophia, as

are proteſtant members of the church of England, and are mar

ried to none but proteſtants.

AND



Ch. 3. 211of PERSONS

.

AND in this due medium confifts, I apprehend, the true con

ſtitutional notion of the right of fucceffion to the imperial crown

of theſe kingdoms. The extremes, between which it ſteers, are

each of them equally deſtructive of thoſe ends for which focieties

were formed and are kept on foot. Where the magiſtrate, upon

every fucceffion, is elected by the people, and may by the expreſs

provifion of the laws be depoſed (if not puniſhed) by his ſubjects,

this may found like the perfection of liberty, and look well

enough when delineated on paper ; but in practice will be ever

productive of tumult, contention, and anarchy. And, on the

other hand, divine indefeaſible hereditary right, when coupled

with the doctrine of unlimited paffive obedience, is furely of all`

conftitutions the most thoroughly flaviſh and dreadful. But when

fuch an hereditary right, as our laws have created and veſted in

the royal ſtock, is cloſely interwoven with thoſe liberties, which,

we have ſeen in a former chapter, are equally the inheritance of

the ſubject; this union will form a conſtitution , in theory the moſt

beautiful of any, in practice the moſt approved, and, I truſt, in

duration the moſt permanent. It was the duty of an expounder

of our laws to lay this conftitution before the ſtudent in it's true

and genuine light : it is the duty of every good Engliſhman to

underſtand, to revere, to defend it.

Cc a
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CHAPTER THE FOURTH.

T

OF THE KING'S ROYAL FAMILY.

HE firſt and moſt confiderable branch of the king's royal

family, regarded by the laws of England, is the queen.

THE queen of England is either queen regent, queen confort,

or queen dowager. The queen regent, regnant, or fovereign, is

ſhe who holds the crown in her own right ; as the firſt (and per

haps the ſecond) queen Mary, queen Elizabeth, and queen Anne;

and fuch a one has the fame powers, prerogatives, rights, digni

ties, and duties, as if ſhe had been a king. This was obſerved

in the entrance of the laſt chapter, and is expreffly declared by

ftatute Mar. I. ft. 3. c . 1. But the queen confort is the wife of

the reigning king ; and the by virtue of her marriage is partici

pant of divers prerogatives above other women .

a Finch. L. 86.

AND, firſt, ſhe is a public perſon, exempt and diſtinct from

the king ; and not, like other married women, ſo cloſely con

nected as to have loft all legal or ſeparate exiſtence ſo long as the

marriage continues. For the queen is of ability to purchaſe lands,

and to convey them, to make leaſes, to grant copyholds, and do

other acts of ownerſhip, without the concurrence of her lord ;

which no other married woman can do : a privilege as old as the

b 4 Rep. 23.

Saxon
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Saxon aera®. She is alſo capable of taking a grant from the king,

which no other wife is from her huſband ; and in this particular

ſhe agrees with the augufta, or piiffima regina conjux divi impera

toris of the Roman laws ; who, according to Juftinian , was

equally capable of making a grant to, and receiving one from, the

emperor. The queen of England hath ſeparate courts and officers.

diſtinct from the king's, not only in matters of ceremony, but even

of law ; and her attorney and folicitor general are intitled to a

place within the bar of his majeſty's courts, together with the king's

counfel . She may alſo fue and be fued alone, without joining

her huſband. She may alſo have a ſeparate property in goods as

well as lands, and has a right to diſpoſe of them by will. In

ſhort, ſhe is in all legal proceedings looked upon as a feme fole,

and not as a feme covert ; as a ſingle, not as a married woman f.

For which the reafon given by fir Edward Coke is this : becauſe

the wiſdom of the common law would not have the king (whoſe

continual care and ſtudy is for the public, and circa ardua regni)

to be troubled and diſquieted on account of his wife's domeſtic

affairs ; and therefore it vefts in the queen a power of tranſacting

her own concerns, without the intervention of the king, as if

ſhe was an unmarried woman,

THE queen hath alſo many exemptions, and minute preroga

tives. For inſtance : fhe pays no toll ; nor is ſhe liable to any

amercement in any court . But in general, unleſs where the law

has exprefflly declared her exempted, ſhe is upon the fame footing

with other ſubjects ; being to all intents and purpoſes the king's

fubject, and not his equal : in like manner as, in the imperial

law, 66
augufta legibus foluta non efti ”

THE queen hath alſo ſome pecuniary advantages, which form

her a diſtinct revenue : as, in the firſt place, ſhe is intitled to an

Seld. Jan. Angl. 1. 42.

• Cod. 5. 16.26.

• Selden tit . hon. 1. 6.
7.

f Finch. L. 86. Co. Litt . 133.

g Co. Litt . 133.

h Finch. L. 185.

Ff. 1.3.31 .

antient
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antient perquifite called queen-gold or aurum reginae ; which is a

royal revenue, belonging to every queen confort during her mar

riage with the king, and due from every perſon who hath made

a voluntary offering or fine to the king, amounting to ten marks

or upwards, for and in confideration of any privileges, grants,

licences, pardons, or other matter of royal favour conferred upon

him bythe king : and it is due in the proportion of one tenth

part more, over and above the intire offering or fine made to the

king ; and becomes an actual debt of record to the queen's ma

jefty by the mere recording the fine k. As, if an hundred marks

of filver be given to the king for liberty to take in mortmain, or

to have a fair, market, park, chaſe, or free warren ; there the

queen is intitled to ten marks in filver, or (what was formerly an

equivalent denomination ) to one mark in gold, by the name of

queen-gold, or aurum reginae ' . But no fuch payment is due for

any aids or fubfidies granted to the king in parliament or convo

cation ; nor for fines impofed by courts on offenders, againſt their

will ; nor for voluntary preſents to the king, without any confi

deration moving from him to the ſubject ; nor for any ſale or

contract whereby the preſent revenues or poffeffions of the crown

are granted away or diminiſhed ".

THE revenue of our antient queens, before and foon after the

conqueſt, ſeems to have confifted in certain reſervations or rents

out of the demefne lands of the crown, which were expreffly

appropriated to her majefty, diftinct from the king. It is frequent

in domeſday-book, after ſpecifying the rent due to the crown, to

add likewiſe the quantity of gold or other renders reſerved to the

queen " . Theſe were frequently appropriated to particular purpo

fes ; to buy wool for her majeſty's uſe , to purchaſe oyl for her ·

* Pryn. Aur. Reg. 2 .

112 Rep. 21. 4 Inft. 358.

m Ibid. Pryn. 6. Madox. hift . exch. 242 .

n Bedefordfcire. Maner. Leftone redd. per

annum xxii lib. &e : ad opus reginae ii uncias

auri.
Herefordfcire. In Lene, &c, con

▬▬▬▬▬▬▬▬▬▬▬▬▬▬

fuetud. ut praepofitus manerii veniente domina

fua (regina) in maner. praefentaret ei xviii

oras denar. ut effet ipfa laeto animo. Pryn.

Append . to Aur. Reg. 2, 3 .

• caufa coadunandi lanam reginae. Domefd.

ibid.

lamps ,
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lamps , or to furniſh her attire from head to foot , which was

frequently very coftly, as one fingle robe in the fifth year of

Henry II ftood the city of London in upwards of fourſcore

pounds ' . A practice fomewhat fimilar to that of the eaſtern

countries, where whole cities and provinces were fpecifically af

figned to purchaſe particular parts of the queen's apparel . And,

for a farther addition to her income, this duty of queen-gold is

ſuppoſed to have been originally granted ; thoſe matters of grace

and favour, out of which it aroſe, being frequently obtained

from the crown by the powerful interceffion of the queen . There

are traces of it's payment, though obfcure ones, in the book of

domeſday and in the great pipe-roll of Henry the firſt ' . In the

reign of Henry the fecond the manner of collecting it appears to

have been well underſtood, and it forms a diſtinct head in the

antient dialogue of the exchequer " written in the time of that

prince, and ufually attributed to Gervafe of Tilbury. From that

time downwards it was regularly claimed and enjoyed by all the

queen conforts of England till the death of Henry VIII ; though

after the acceffion of the Tudor family the collecting of it ſeems

to have been much neglected : and, there being no queen confort

afterwards till the acceffion of James I, a period of near fixty

years, it's very nature and quantity became then a matter of

doubt and, being referred by the king to his then chief juſtices

and chief baron, their report of it was ſo very unfavorable ", that
fo

queen Anne (though ſhe claimed it) yet never thought proper to

exact it. In 1635 , 11 Car. I, a time fertile of expedients for

raifing money upon dormant precedents in our old records (of

-

*

Civitas Lundon. Pro oleo ad lampad. re

ginae. Mag. rot. pip. temp . Hen. II. ibid.

1 Vicecomes Berkefcire, xvil. pro cappa re

ginae. (Mag. rot. pip. 19-22 Hen . II. ibid.)

Civitas Lund. cordubanario reginae xxs. Mag.

Rot. 2 Hen. II. Madox hift . exch. 419.

Pro roba ad opus reginae, quater xxl. &

vis. viiid. Mag. Rot. 5Hen . II. ibid.250 .

s Solere aiunt barbaros reges Perfarum ac

Syrorum uxoribus civitates attribuere, hoe
C

modo ; haec civitas mulieri redimiculum prae

beat, haec in collum, baec in crines, &c. Cic.

in Verrem. lib. 3. c. 33.

See Madox Difceptat . epiftolar.74 . Pryn.

Aur. Regin. Append . 5 .

u lib. 2. c. 26.

w Mr Prynne, with fome appearance of

reaſon, infinuates, that their reſearches were

very fuperficial . Aur. Reg. 125.

which
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which ſhip-money was a fatal inſtance ) the king, at the petition

of his queen Henrietta Maria, iſſued out his writ for levying it ;

but afterwards purchaſed it of his confort at the price of ten

thousand pounds ; finding it, perhaps, too trifling and troubleſome

to levy. And when afterwards, at the reſtoration, by the aboli

tion of the military tenures, and the fines that were confequent

upon them, the little that legally remained of this revenue was

reduced to almoſt nothing at all, in vain did Mr Prynne, by a

treatiſe which does honour to his abilities as a painful and judi

cious antiquarian, endeavour to excite queen Catherine to revive

this antiquated claim .

ANOTHER antient perquifite belonging to the queen confort,

mentioned by all our old writers , and, therefore only, worthy

notice, is this : that on the taking of a whale on the coafts, which

is a royal fiſh, it ſhall be divided between the king and queen ; the

head only being the king's property, and the tail of it the queen's.

"De fiurgione obfervetur, quod rex illum habebit integrum : de ba

"lena vero fufficit, fi rex habeat caput, et regina caudam." The

reaſon of this whimſical divifion, as affigned by our antient re

cords , was, to furnish the queen's wardrobe with whalebone.

BUT farther though the queen is in all reſpects a ſubject,

yet, in point of the ſecurity of her life and perſon, ſhe is put on

the fame footing with the king. It is equally treaſon (by the

ftatute 25 Edw. III . ) to compaſs or imagine the death of our lady

the king's companion, as of the king himſelf : and to violate, or

defile, the queen confort, amounts to the fame high crime ; as

well in the perſon committing the fact, as in the queen herſelf,

if confenting. A law of Henry the eighth made it treaſon alſo

for any woman, who was not a virgin , to marry the king without

informing him thereof. But this law was foon after repealed ; it

trefpaffing too ſtrongly, as well on natural juſtice, as female mo

Z

* Bracton, 1.3 . c.3 . Britton, c.17 . Fleta,

1. 1. c. 45 & 46.

y Pryn. Aur. Reg. 127.

z Stat. 33 Hen. VIII. c. 21 .

defty.
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defty. If however the queen be accuſed of any ſpecies of trea

fon, ſhe ſhall (whether confort or dowager) be tried by the houſe

of peers, as queen Ann Boleyn was in 28 Hen .VIII.

THE huſband of a queen regnant, as prince George of Den

mark was to queen Anne, is her ſubject ; and may be guilty of

high treaſon againſt her : but, in the inſtance of conjugal fidelity,

he is not ſubjected to the fame penal reſtrictions. For which the

reaſon ſeems to be, that, if a queen confort is unfaithful to the

royal bed, this may debaſe or baſtardize the heirs to the crown ;

but no fuch danger can be confequent on the infidelity of the

huſband to a queen regnant.

A QUEEN dowager is the widow of the king, and as fuch

enjoys moſt of the privileges belonging to her as queen confort.

But it is not high treafon to conſpire her death ; or to violate her

chaſtity, for the ſame reaſon as was before alleged, becauſe the

fucceffion to the crown is not thereby endangered. Yet ftill, pro

dignitate regali, no man can marry a queen dowager without fpe

cial licence from the king, on pain of forfeiting his lands and

goods. This fir Edward Coke tells us was enacted in parliament

in 6 Hen. IV, though the ſtatute be not in print. But fhe, though

an alien born, ſhall ſtill be intitled to dower after the king's de

mife, which no other alien is . A queen dowager, when mar

ried again to a fubject, doth not loſe her regal dignity, as peereffes

dowager do their peerage when they marry commoners. For Ka

therine, queen dowager of HenryV, though the married a pri

vate gentleman, Owen ap Meredith ap Theodore, commonly called

Owen Tudor ; yet, by the name of Katherine queen of England
,

maintained an action against the bishop of Carlifle. And fo the

queen of Navarre marrying with Edmond, brother to king Ed

ward the firft, maintained an action of dower by the name of

queen of Navarre ,

2 Inft. 18.

bCo. Litt. 31 b.

a C

Dd

2Inft. 50.

THE
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THE prince of Wales, or heir apparent to the crown, and alſo

his royal confort, and the princeſs royal, or eldeſt daughter of the

king, are likewiſe peculiarly regarded by the laws. For, by fta

tute 25 Edw. III, to compaſs or confpire the death of the former,

or to violate the chaſtity of either of the latter, are as much high

treaſon, as to confpire the death of the king, or violate the chaf

tity of the queen. And this upon the fame reaſon, as was before

given ; becauſe the prince of Wales is next in fucceffion to the

crown, and to violate his wife might taint the blood royal with

baſtardy and the eldest daughter of the king is alſo alone inhe

ritable to the crown, in failure of iffue male, and therefore more

reſpected by the laws than any of her younger fifters ; infomuch

that upon this, united with other (feodal) principles, while our

military tenures were in force, the king might levy an aid for

marrying his eldeſt daughter, and her only. The heir apparent

to the crown is uſually made prince of Wales and earl of Cheſter,

by ſpecial creation, and inveftiture ; but, being the king's eldeſt

fon, he is by inheritance duke of Cornwall, without any new

creation d.

THE younger fons and daughters of the king, who are not in

the immediate line of fucceffion, are little farther regarded by

the laws, than to give them precedence before all peers and pub

lic officers as well ecclefiaftical as temporal. This is done by the

ftatute 31 Hen.VIII. c. 10. which enacts that no perſon, except

the king's children, ſhall preſume to fit or have place at the fide

of the cloth of eſtate in the parliament chamber ; and that cer

tain great officers therein named fhall have precedence above all

dukes, except only fuch as fhall happen to be the king's fon,

brother, uncle, nephew ( which fir Edward Coke explains to

fignify grandfon or nepos) or brother's or fifter's fon. And in

1718, upon a queftion referred to all the judges by king George I,

it was refolved by the opinion of ten againſt the other two, that

8Rep. 1. Seld. titl . of hon. 2.5.

e
4 Inft. 362.

the
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the education and care of all the king's grandchildren while mi

nors, and the care and approbation of their marriages, when

grown up, did belong of right to his majefty as king of this

realm, during their father's life . And this may fuffice for the

notice, taken by law, of his majeſty's royal family.

f Fortefc. Al. 401-440.

Dd z

1
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CHAPTER THE FIFTH.

OF THE COUNCILS BELONGING TO THE KING.

TH

HE third point of view, in which we are to confider the

king, is with regard to his councils . For, in order to affiſt

him in the diſcharge of his duties, the maintenance of his dig

nity, and the exertion of his prerogative, the law hath affigned

him a diverfity of councils to adviſe with.

I. THE firft of theſe is the high court of parliament, whereof

we have already treated at large.

a Co. Litt. 110.

D 1. 1.

2. SECONDLY, the peers of the realm are by their birth he

reditary counſellors of the crown, and may be called together by

the king to impart their advice in all matters of importance to

the realm, either in time of parliament, or, which hath been

their principal uſe, when there is no parliament in being . Ac

cordingly Bracton ", fpeaking of the nobility of his time, ſays

they might properly be called " confules, a confulendo ; reges enim

"tales fibi affociant ad confulendum." And in our law books it is

laid down, that peers are created for two reafons ; 1. Ad confulen

dum, 2. Ad defendendum regem : for which reaſons the law gives

them certain great and high privileges ; fuch as freedom from

arreſts, &c, even when no parliament is fitting : becauſe the law

с

1. c. 8.

с
7 Rep. 34. 9 Rep. 49. 12 Rep. 96.

intends,
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intends, that they are always affifting the king with their counſel

for the commonwealth ; or keeping the realm in fafety by their

prowess and valour.

INSTANCES of conventions of the peers, to adviſe the king,

have been in former times very frequent ; though now fallen into

diſuſe, by reaſon of the more regular meetings of parliament.

Sir Edward Coke gives us an extract of a record, 5 Hen. IV,

concerning an exchange of lands between the king and the earl

of Northumberland, wherein the value of each was agreed to be

fettled by advice of parliament (if any ſhould be called before the

feaſt of St Lucia ) or otherwiſe by advice of the grand council (of

peers) which the king promiſes to affemble before the faid feaft,

in cafe no parliament fhall be called. Many other inſtances of

this kind of meeting are to be found under our antient kings :

though the formal method of convoking them had been fo long.

left off, that when king Charles I in 1640 iffued out writs under

the great feal to call a great council of all the peers of England

to meet and attend his majefty at York, previous to the meeting

of the long parliament, the earl of Clarendon mentions it as a

new invention, not before heard of; that is, as he explains him

ſelf, ſo old, that it had not been practiced in fome hundreds of

years. But, though there had not fo long before been an inſtance,

nor has there been any fince, of affembling them in fo folemn a

manner, yet, in cafes of emergency, our princes have at ſeveral

times thought proper to call for and confult as many of the no

bility as could eaſily be got together : as was particularly the cafe

with king James the ſecond, after the landing of the prince of

Orange ; and with the prince of Orange himſelf, before he called

that convention parliament, which afterwards called him to the

throne.

BESIDES this general meeting, it is uſually looked upon to

be the right of each particular peer of the realm, to demand an

audience of the king, and to lay before him, with decency and

• Hift. b. 2.

refpect,

d I Inft. 110.
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reſpect, fuch matters as he ſhall judge of importance to the pub

lic weal. And therefore, in the reign of Edward II , it was made

an article of impeachment in parliament againſt the two Hugh

Spencers, father and fon , for which they were banished the king

dom, "that they by their evil covin would not fuffer the great men

"of the realm, the king's good counfellors, to fpeak with the

king, or to come near him ; but only in the prefence and hear

"ing of the ſaid Hugh the father and Hugh the ſon, or one of

" them, and at their will, and according to ſuch things as plea

" ſed them f."

<<

3. A THIRD Council belonging the king, are, according to fir

Edward Coke , his judges of the courts of law, for law matters.

And this appears frequently in our ſtatutes, particularly 14Ed . III .

C. 5. and in other books of law. So that when the king's coun

cil is mentioned generally, it muſt be defined, particularized, and

underſtood, fecundum fubje&tam materiam ; and, if the ſubject be

of a legal nature, then by the king's council is underſtood his

council for matters of law ; namely, his judges. Therefore when

by ſtatute 16 Ric . II. c . 5. it was made a high offence to import

into this kingdom any papal bulles, or other proceffes from Rome ;

and it was enacted, that the offenders ſhould be attached by their

bodies, and brought before the king and his council to anſwer for

fuch offence ; here, by the expreffion of king's council, were un

derſtood the king's judges of his courts of juftice, the ſubject

matter being legal : this being the general way of interpreting

the word, council h

4. BUT the principal council belonging to the king is his

privy council, which is generally called, by way of eminence,

the council. And this, according to fir Edward Coke's defcription

of it , is a noble, honorable, and reverend affembly, of the king

and ſuch as he wills to be of his privy council, in the king's court

or palace. The king's will is the fole conſtituent of a privy coun

4Inft. 53.

g I Inft. 110.

h

i

3 Inft. 125.

4 Inft. 53.

fellor ;

1
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fellor ; and this alfo regulates their number, which of antient

time was twelve or thereabouts. Afterwards it increaſed to fo

large a number, that it was found inconvenient for fecrefy and

diſpatch ; and therefore king Charles the ſecond in 1679 limited

it to thirty whereof fifteen were to be the principal officers of

ſtate, and thoſe to be counſellors, virtute officii ; and the other

fifteen were compofed of ten lords and five commoners of the

king's choofing *. But fince that time the number has been much

augmented, and now continues indefinite. At the fame time alfo,

the antient office of lord prefident of the council was revived in

the perſon of Anthony earl of Shaftsbury ; an officer, that by the

ftatute of 31 Hen.VIII . c. 10. has precedence next after the lord

chancellor and lord treaſurer.

PRIVY Counſellors are made by the king's nomination, without

either patent or grant ; and, on taking the neceſſary oaths, they

become immediately privy counſellors during the life of the king

that chooſes them, but fubject to removal at his diſcretion .

THE duty of a privy counſellor appears from the oath of office ',

which confiſts of ſeven articles : 1. To adviſe the king according

to the beſt of his cunning and difcretion. 2. To adviſe for the

king's honour and good of the public, without partiality through

affection, love, meed, doubt, or dread. 3. To keep the king's

counſel fecret. 4. To avoid corruption . 5. To help and ſtrengthen

the execution of what ſhall be there refolved . 6. To withſtand

all perfons who would attempt the contrary. And, laftly, in ge

neral, 7. To obſerve, keep, and do all that a good and true

counſellor ought to do to his fovereign lord.

THE power of the privy council is to enquire into all offences

againſt the government, and to commit the offenders into cufto

dy, in order to take their trial in fome of the courts of law. But

their juriſdiction is only to enquire, and not to puniſh : and the

perfons committed by them are entitled to their babeas corpus by

* Temple's Mem. part 3 . 4 Inft. 54.

ftatute

•
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ftatute 16 Car. I. c. 1o. as much as if committed by an ordinary

juftice of the peace. And, by the fame ftatute, the court of

ftarchamber, and the court of requeſts, both of which confifted

of privy counſellors, were diffolved ; and it was declared illegal

for them to take cognizance of any matter of property, belong

ing to the ſubjects of this kingdom. But, in plantation or admi

ralty cauſes, which ariſe out of the juriſdiction of this kingdom,

and in matters of lunacy and ideocy (being a ſpecial flower ofthe

prerogative) with regard to theſe, although they may eventually

involve queſtions of extenſive property, the privy council conti

nues to have cognizance, being the court of appeal in fuch cau

fes : or, rather, the appeal lies to the king's majeſty himſelf, af

fifted by his privy council.

As to the qualifications of members to fit this board : any na

tural born ſubject of England is capable of being a member of

the privy council ; taking the proper oaths for fecurity of the

government, and the teft for fecurity of the church. But, in or

der to prevent any perfons under foreign attachments from infi

nuating themſelves into this important truft, as happened in the

reign ofking William in many inftances, it is enacted by the act

of ſettlement ", that no perfon born out of the dominions of the

crown of England, unleſs born of Engliſh parents, even though

naturalized by parliament, ſhall be capable of being of the privy

council.

THE privileges of privy counfellors, as fuch, confiſt princi

pally in the fecurity which the law has given them againſt at

tempts and confpiracies to deſtroy their lives. For, by ſtatute

3 Hen. VII. c. 14. if any ofthe king's fervants, of his houfhold,

confpire or imagine to take away the life of a privy counſellor, it

is felony, though nothing be done upon it. And the reaſon of

making this ftatute, fir Edward Coke " tells us, was becaufe fuch

fervants have greater and readier means, either by night or by

day, to deſtroy fuch as be of great authority, and near about the

Stat. 12 & 13 W. III . c. 2 .
n

3 Inft. 38.

king
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king : and fuch a confpiracy was, juſt before this parliament, made

by fome ofking Henry the ſeventh's houſhold ſervants, and great

miſchief was like to have enſued thereupon. This extends only

to the king's menial fervants . But the ſtatute 9 Ann. c. 16. goes

farther, and enacts, that any perſons that ſhall unlawfully attempt

to kill, or ſhall unlawfully aſſault, and ſtrike, or wound, any privy

counſellor in the execution of his office, ſhall be felons, and ſuffer

death as fuch. This ftatute was made upon the daring attempt

of the fieur Guifcard, who ftabbed Mr Harley, afterwards earl

of Oxford, with a penknife, when under examination for high

crimes in a committee of the privy council.

THE diffolution of the privy council depends upon the king's

pleaſure ; and he may, whenever he thinks proper, diſcharge any

particular member, or the whole of it, and appoint another. By

the common law alſo it was diffolved ipfo facto by the king's de

mife ; as deriving all it's authority from him. But now, to pre

vent the inconveniences of having no council in being at the ac

ceffion of a new prince, it is enacted by ſtatute 6 Ann. c. 7. that

the privy council fhall continue for fix months after the demiſe

of the crown, unleſs fooner determined by the fucceffor.

Ec
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CHAPTER THE SIXTH.

OF THE KING'S DUTIES.

I

PROCEED next to the duties, incumbent on the king by our

conftitution ; in confideration of which duties his dignity and

prerogative are eſtabliſhed by the laws of the land : it being a

maxim in the law, that protection and fubjection are reciprocal ".

And theſe reciprocal duties are what, I apprehend, were meantby

the convention in 1688 , when they declared that king James had

broken the original contract between king and people. But how

ever, as the terms of that original contract were in ſome meaſure

diſputed, being alleged to exift principally in theory, and to be

only deducible by reaſon and the rules of natural law ; in which

deduction different underſtandings might very confiderably differ ;

it was, after the revolution, judged proper to declare theſe duties

expreffly ; and to reduce that contract to a plain certainty. So

that, whatever doubts might be formerly raiſed by weak and ſcru

pulous minds about the exiſtence of fuch an original contract, they

muſt now entirely ceafe ; eſpecially with regard to every prince,

who has reigned fince the year 1688.

Tac, de M. G. 6. 7.

·

*

THE principal duty of the king is, to govern his people ac

cording to law. Nec regibus infinita aut libera poteftas, was the

conſtitution of our German anceſtors on the continent'. And this

is not only confonant to the principles of nature, of liberty, of

* 7 Rep. 5.

reaſon,
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reaſon, and of ſociety, but has always been eſteemed an expreſs

part of the common law of England, even when prerogative was

at the higheſt. " The king," faith Bracton , who wrote under

Henry III, " ought not to be ſubject to man, but to God, and to

" the law; for the law maketh the king. Let the king therefore

" render to the law, what the law has inveſted in him with re

gard to others; dominion, and power : for he is not truly king,

"where will and pleaſure rules, and not the law." And again ;

" the king alſo hath a ſuperior, namely God, and alſo the law,

bywhich he was made a king." Thus Bracton : and Forteſcue

alſo , having firſt well diſtinguiſhed between a monarchy abſo

lutely and defpotically regal, which is introduced by conqueſt and

violence, and a political or civil monarchy, which ariſes from

mutual confent ; (of which laſt ſpecies he afferts the government

of England to be ) immediately lays it down as a principle, that

"the king of England muſt rule his people according to the de

" crees of the laws thereof : infomuch that he is bound by an

" oath at his coronation to the obfervance and keeping of his own

66

46

laws." But, to obviate all doubts and difficulties concerning

this matter, it is expreffly declared by ſtatute 12 & 13W. III . c. 2.

that " the laws of England are the birthright of the people there

“ of ; and all the kings and queens who ſhall afcend the throne

" of this realm ought to adminifter the government of the ſame

according to the faid laws ; and all their officers and miniſters

"ought to ſerve them refpectively according to the fame and

" therefore all the laws and ftatutes of this realm, for fecuring

" the eſtabliſhed religion, and the rights and liberties of the people

" thereof, and all other laws and ftatutes of the fame now in force,

" are by his majeſty, by and with the advice and conſent of the

" lords ſpiritual and temporal and commons, and by authority of

" the fame, ratified and confirmed accordingly."

AND, as to the terms of the original contract between king

and people, theſe I apprehend to be now couched in the corona

ec.9. & 34.

Ee 2

c l. 1. c. 8.

• 1. 2.c. 16. §. 3.

tion
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tion oath, which by the ftatute 1 W. & M. ft. 1. c. 6. is to be

adminiftred to every king and queen, who fhall fucceed to the

imperial crown of theſe realms, by one of the archbishops or

biſhops of the realm, in the preſence of all the people ; who on

their parts do reciprocally take the oath of allegiance to the crown.

This coronation oath is conceived in the following terms :

" The archbishop or biſhop ſhallſay, Will you folemnly promiſe

"and ſwear to govern the people of this kingdom of England,

" and the dominions thereto belonging, according to the ſtatutes

"in parliament agreed on, and the laws and cuſtoms of the fame ?

The king or queen fhallfay, I folemnly promiſe ſo to do.
66 -18

"Archbishop or bishop. Will you to your power cauſe law and

"juſtice, in mercy, to be executed in all your judgments ? ---

King or queen. I will.
66

Archbishop or bishop. Will you to the utmoſt of your power

" maintain the laws of God, the true profeffion of the goſpel,

"and the proteftant reformed religion eſtabliſhed by the law ?

"And will you preferve unto the bishops and clergy of this realm,

"and to the churches committed to their charge, all fuch rights

"and privileges as by law do or fhall appertain unto them, or

any of them ? King or queen. All this I promiſe to do.
66

66

---

66

"6

After this the king or queen, laying his or her hand upon the

holygospels,fhallfay, The things which I have here before pro

"miſed I will perform and keep fo help me God. And then

"fhall kifs the book."

THIS is the form of the coronation oath, as it is now pre

ſcribed by our laws : the principal articles of which appear to be

at leaſt as antient as the mirror of juſtices , and even as the time

of Bracton : but the wording of it was changed at the revolu

tion, becauſe ( as the ftatute alleges ) the oath itſelf had been

f cap.1. §. 2.
8 1. 3. tr. 1. c. 9.

framed
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framed in doubtful words and expreffions, with relation to antient

laws and conſtitutions at this time unknown". However, in what

form foever it be conceived, this is moſt indifputably a funda

mental and original expreſs contract ; though doubtleſs the duty

of protection is impliedly as much incumbent on the fovereign

before coronation as after : in the fame manner as allegiance to

the king becomes the duty of the ſubject immediately on the

deſcent of the crown, before he has taken the oath of allegiance,

or whether he ever takes it at all. This reciprocal duty of the

ſubject will be confidered in it's proper place. At preſent we are

only to obſerve, that in the king's part of this original contract

are expreſſed all the duties that a monarch can owe to his people;

viz. to govern according to law : to execute judgment in mercy :

and to maintain the eſtabliſhed religion.

In the old folio abridgment of the fta

tutes, printed by Lettou and Machlinia in

the reign of Edward IV, (penes me) there is

preferved a copy of the old coronation oath ;

which, as the book is extremely fcarce, I

will here tranfcribe. Ceo eft le ferement que

le roy jurre a foun coronement : que il gardera

et meintenera lex droitez et lez franchifez de

feynt efglife grauntez aunciement dez droitez

roys chriftiens dEngletere, et quil gardera toutez

Jez terrez honoures et dignitees droiturelx et

franks del coron du roialme d'Engletere en tout

maner dentierte fanz null maner damenufement,

et lex droitez difpergez dilapidez ou perduz de

la corone a foun poiair reappeller en launcien

eftate, et quil gardera le peas de feynt efglife et

alclergie et alpeople de bon accorde, et quilface

faire en toutez fez jugementez owel et droit

juftice oue difcrecion et mifericorde, et quilgraun

tera a tenure lez leyes et cuftumez du roialme, et

a foun poiair lez face garder et affermer que

lez
gentez du people avont faitez et efliez, et les

malveys leyz et cuftumes de tout oufiera, etferme

peas et eftablie al people de foun roialme en ceo

garde efgardera a foun poiair: come Dieu luy

aide. Tit. facramentum regis. fol. m. ij.
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CHAPTER THE SEVENTH.

OF THE KING'S
PREROGATIVE

IT

T was obſerved in a former chapter , that one of the princi

pal bulwarks of civil liberty, or (in other words) of the Bri

tiſh conftitution, was the limitation of the king's prerogative by

bounds fo certain and notorious, that it is impoffible he ſhould

ever exceed them, without the conſent of the people, on the one

hand ; or without, on the other, a violation of that original con

tract, which in all ſtates impliedly, and in ours moſt expreffly,

fubfifts between the prince and the ſubject. It will now be our

buſineſs to confider this prerogative minutely ; to demonſtrate it's

neceffity in general ; and to mark out in the moſt important in

ftances it's particular extent and reſtrictions : from which confider

ations this conclufion will evidently follow, that the
powers which

are veſted in the crown by the laws of England, are neceſſary for

the ſupport of ſociety ; and do not intrench any farther on our na

tural liberties, than is expedient for the maintenance of our civil.

THERE cannot be a ſtronger proof of that genuine freedom,

which is the boaft of this age and country, than the power of

difcuffing and examining, with decency and reſpect, the limits of

the king's prerogative. A topic, that in fome former ages was

thought too delicate and facred to be profaned by the of a
pen

ſubject. It was ranked among the arcana imperii ; and, like the

chap. 1. page 137.

myſteries
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myfteries ofthe bona dea, was not ſuffered to be pried into by any

but fuch as were initiated in it's fervice : becauſe perhaps the exer

tion of the one, like the folemnities of the other, would not bear

the infpexion of a rational and fober enquiry. The glorious queen

Elizabeth herſelf made no ſcruple to direct her parliaments to ab

ſtain from difcourfing of matters of ſtate " ; and it was the conftant

language of this favorite princeſs and her miniſters, that even that

auguſt affembly " ought not to deal, to judge, or to meddle, with

"her majeſty's prerogative royal ." And her fucceffor, king James

the firſt, who had imbibed high notions of the divinity of regal

fway, more than once laid it down in his fpeeches, that " as it is

" atheiſm and blafphemy in a creature to difpute what the deity

may do, ſo it is prefumption and fedition in a fubject to difpute

"what a king may do in the height of his power : good chrif

" tians, he adds, will be content with God's will, revealed in his

"word ; and good ſubjects will reſt in the king's will, revealed

" in his law d."

66

But, whatever might be the ſentiments of ſome of our prin

ces, this was never the language of our antient conftitution and

laws. The limitation of the regal authority was a firſt and effen

tial principle in all the Gothic ſyſtems of government eſtabliſhed

in Europe; though gradually driven out and overborne, by violence

and chicane, in moſt of the kingdoms on the continent . We have

feen, in the preceding chapter, the fentiments of Bracton and For

teſcue, at the diſtance of two centuries from each other. And fir

Henry Finch, under Charles the firſt, after the lapfe of two cen

turies more, though he lays down the law of prerogative in very

ſtrong and emphatical terms, yet qualifies it with a general re

ſtriction, in regard to the liberties of the people.
"The king

" hath a prerogative in all things, that are not injurious to the

fubject ; for in them all it muſt be remembered, that the king's

"prerogative ſtretcheth not to the doing of any wrong ." Nihil

66

▸ Dewes. 479.

• Ibid. 645.

d King James's works. 557, 531.

• Finch. L. 84, 85.
.
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enim aliud poteft rex, nifi id folum quod de jure poteft . And here

it may be fome fatisfaction to remark, how widely the civil law

differs from our own, with regard to the authority of the laws

over the prince, or (as a civilian would rather have expreffed it )

the authority of the prince over the laws. It is a maxim of the

Engliſh law, as we have ſeen from Bracton, that " rex debet eſſe

"fub lege, quia lex facit regem :" the imperial law will tell us,

that " in omnibus, imperatoris excipitur fortuna ; cui ipfas leges Deus

"fubjecit ." We ſhall not long heſitate to which of them to give

the preference, as moſt conducive to thoſe ends for which focie

ties were framed, and are kept together ; eſpecially as the Roman

lawyers themſelves ſeem to be fenfible of the unreaſonableneſs of

their own conſtitution. " Decet tamen principem," fays Paulus,

"fervare leges, quibus ipfe folutus eft ." This is at once laying

down the principle of defpotic power, and at the ſame time ac

knowleging it's abſurdity.

By the word prerogative we uſually underſtand that ſpecial

pre-eminence, which the king hath, over and above all other

perfons, and out of the ordinary courſe of the common law, in

right of his regal dignity. It fignifies, in it's etymology, (from

prae and rogo) ſomething that is required or demanded before, or

in preference to, all others. And hence it follows, that it muſt be

in it's nature fingular and eccentrical ; that it can only be applied

to thoſe rights and capacities which the king enjoys alone, in

contradiſtinction to others, and not to thoſe which he enjoys in

common with any of his fubjects : for if once any one preroga

tive of the crown could be held in common with the ſubject, it

would ceaſe to be prerogative any longer. And therefore Finchi

lays it down as a maxim, that the prerogative is that law in caſe

of the king, which is law in no caſe of the ſubject.

PREROGATIVES are either direct or incidental. The direct

are ſuch poſitive ſubſtantial parts of the royal character and au

f Bract . 1. 3. tr. 1. c. 9.

& Nov. 105. §.2.

h Ff.32.1.23.

iFinch. L. 85.
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thority, as are rooted in and ſpring from the king's political per

fon, confidered merely by itſelf, without reference to any other

extrinſic circumſtance ; as, the right of ſending embaſſadors, of

creating peers, and of making war or peace. But fuch preroga

tives as are incidental bear always a relation to fomething elſe,

diſtinct from the king's perfon ; and are indeed only exceptions,

in favour of the crown, to thofe general rules that are eſtabliſhed

for the reſt of the community : fuch as, that no coſts ſhall be

recovered againſt the king ; that the king can never be a joint

tenant ; and that his debt ſhall be preferred before a debt to any

of his fubjects. Theſe, and an infinite number of other inftan

ces, will better be underſtood, when we come regularly to con

fider the rules themſelves, to which theſe incidental prerogatives

are exceptions. And therefore we will at preſent only dwell upon

the king's fubftantive or direct prerogatives.

THESE ſubſtantive or direct prerogatives may again be divided

into three kinds : being fuch as regard, firft, the king's royal

character ; ſecondly, his royal authority ; and, laſtly, his royal in

come. Theſe are neceffary, to ſecure reverence to his perſon, obe

dience to his commands, and an affluent ſupply for the ordinary

expenſes of government ; without all of which it is impoffible to

maintain the executive power in due independence and vigour.

Yet, in every branch of this large and extenfive dominion, our

free conſtitution has interpoſed ſuch ſeaſonable checks and reſtric

tions, as may curb it from trampling on thoſe liberties, which it

was meant to fecure and eſtabliſh. The enormous weight of pre

rogative (if left to itſelf, as in arbitrary government it is) ſpreads

havoc and deſtruction among all the inferior movements : but,

when balanced and bridled ( as with us ) by it's proper counter

poife, timely and judiciouſly applied, it's operations are then

equable and regular, it invigorates the whole machine, and en

ables every part to anfwer the end of it's conſtruction.

IN the preſent chapter we ſhall only confider the two firſt of

thefe divifions, which relate to the king's political character and

Ff
authority ;
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authority; or, in other words, his dignity and regal power ;

which laſt the name of prerogative is frequently narrowed and

confined . The other divifion, which forms the royal revenue,

will require a diſtinct examination ; according to the known dif

tribution of the feodal writers, who diftinguish the royal prero

gatives into the majora and minora regalia, in the latter of which

claffes the rights of the revenue are ranked. For, to uſe their own

words, " majora regalia imperii praeeminentiam fpectant ; minora

"vero ad commodum pecuniarium immediate attinent ; et haec proprie

fifcalia funt, et ad jus fifci pertinent *.”

66

FIRST, then, of the royal dignity. Under every monarchical

eſtabliſhment, it is neceffary to diſtinguiſh the prince from his

fubjects, not only by the outward pomp and decorations of ma

jeſty, but alſo by afcribing to him certain qualities, as inherent in

his royal capacity, diſtinct from and fuperior to thoſe of any other

individual in the nation . For, though a philofophical mind will

confider the royal perſon merely as one man appointed by mutual

conſent to preſide over many others, and will pay him that reve

rence and duty which the principles of fociety demand, yet the

maſs of mankind will be apt to grow infolent and refractory, if

taught to confider their prince as a man of no greater perfection

than themſelves . The law therefore afcribes to the king, in his

high political character, not only large powers and emoluments

which form his prerogative and revenue, but likewife certain at

tributes of a great and tranfcendent nature ; by which the people

are led to confider him in the light of a ſuperior being, and to

pay him that awful reſpect, which may enable him with greater

eafe to carry on the bufinefs of government . This is what I

underſtand by the royal dignity, the feveral branches of which we

will now proceed to examine.

I. AND, firſt, the law afcribes to the king the attribute of

Sovereignty, or pre-eminence. Rex eft vicarius," fays Bracton

"et minifter Dei in terra : omnis quidem fub eo eft, et ipfe fub nullo,

1 l. 1. c. 8.
* Peregrin. de jure fifc. 1. 1. c. 1. num. 9 .

""

>
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"nifi tantum fub Deo." He is faid to have imperial dignity, and

in charters before the conqueft is frequently ſtiled bafileus and im

perator, the titles refpectively affumed by the emperors of the

eaſt and weft ™. His realm is declared to be an empire, and his

crown imperial, by many acts of parliament, particularly the ſta

tutes 24 Hen.VIII . c . 12. and 25 Hen .VIII . c . 28 ; which at the

ſame time declare the king to be the fupreme head of the realm

in matters both civil and ecclefiaftical, and of conſequence inferior

to no man upon earth, dependent on no man, accountable to no

man. Formerly there prevailed a ridiculous notion, propagated

by the German and Italian civilians, that an emperor could do

many things which a king could not, (as the creation of notaries

and the like) and that all kings were in fome degree fubordinate

and fubject to the emperor of Germany or Rome. The meaning

therefore of the legiflature, when it uſes theſe terms of empire

and imperial, and applies them to the realm of England, is only

to affert that our king is equally fovereign and independent within

theſe his dominions , as any emperor is in his empire ; and

owes no kind of fubjection to any other potentate upon earth .

Hence it is, that no fuit or action can be brought againſt the king,

even in civil matters, becauſe no court can have juriſdiction over

him. For all jurifdiction implies fuperiority of power : authority

to try would be vain and idle, without an authority to redreſs ;

and the ſentence of a court would be contemptible, unleſs that

court had power to command the execution of it : but who, fays

Finch ", ſhall command the king ? Hence it is likewiſe, that by

law the perfon of the king is facred, even though the meaſures

purſued in his reign be completely tyrannical and arbitrary : for

no juriſdiction upon earth has power to try him in a criminal

way ; much lefs to condemn him to puniſhment. If any foreign

juriſdiction had this power, as was formerly claimed by the pope,

the independence of the kingdom would be no more : and, if

fuch a power were veſted in any domeftic tribunal, there would

foon be an end of the conftitution , by deftroying the free a

Seld. tit. of hon. 1. 2 . n Finch. L. 83.

Ff2
gency
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of one of the conftituent parts of the fovereign legiſlative

ARE then, it may be aſked, the ſubjects of England totally

deftitute of remedy, in caſe the crown ſhould invade their rights,

either by private injuries, or public oppreffions ? To this we may

anſwer, that the law has provided a remedy in both caſes.

AND, firſt, as to private injuries ; if any perfon has, in point

of property, a juft demand upon the king, he muſt petition him

in his court of chancery, where his chancellor will adminifter

right as a matter of grace, though not upon compulſion . And

this is entirely confonant to what is laid down by the writers on

natural law. "A fubject, fays Puffendorf ", fo long as he conti

66

nues a ſubject, hath no way to oblige his prince to give him his

“ due, when he refuſes it ; though no wife prince will ever refuſe

"to ſtand to a lawful contract. And, if the prince gives the ſub

"ject leave to enter an action againſt him, upon fuch contract,

" in his own courts, the action itſelf proceeds rather upon natural

" equity, than upon the municipal laws." For the end of fuch ac

tion is not to compel the prince to obferve the contract, but to

perfuade him. And, as to perfonal wrongs ; it is well obſerved

by Mr Locke , "the harm which the fovereign can do in his

"own perſon not being likely to happen often, nor to extend it

" ſelf far ; nor being able by his fingle ſtrength to ſubvert the

"laws, nor opprefs the body of the people, (fhould any prince

"have fo much weakneſs and ill nature as to endeavour to do it )

" ---the inconveniency therefore of fome particular miſchiefs, that

"may happen fometimes, when a heady prince comes to the

throne, are well recompenfed by the peace of the public and

fecurity of the government, in the perſon of the chief magif

"trate being thus fet out of the reach of danger."

on Gov. p. 2. § 205.

46

• Finch. L. 255 .

P Law of N. and N. 1. 8. c. 10 .

NEXT,



Ch. 7. of PERSONS

.
237

NEXT, as to cafes of ordinary public oppreffion, where the

vitals of the conſtitution are not attacked, the law hath alſo affigned

a remedy. For, as a king cannot miſuſe his power, without the

advice of evil counſellors, and the affiftance of wicked miniſters,

theſe men may be examined and puniſhed. The conſtitution has

therefore provided, by means of indictments, and parliamentary

impeachments, that no man ſhall dare to affift the crown in con

tradiction to the laws of the land. But it is at the fame time a

maxim in thoſe laws, that the king himſelf can do no wrong ;

fince it would be a great weakneſs and abfurdity in any ſyſtem of

pofitive law, to define any poffible wrong, without any poffible

redreſs.

FOR, as to fuch public oppreffions as tend to diffolve the

conftitution, and fubvert the fundamentals of government, they

are caſes which the law will not, out of decency, fuppofe ; being

incapable of diſtruſting thoſe, whom it has inveſted with any part

of the fupreme power ; fince fuch diftruft would render the ex

erciſe of that power precarious and impracticable. For, where

ever the law expreffes it's diftruft of abuſe of power, it always

vefts a fuperior coercive authority in fome other hand to correct

it ; the very notion of which deſtroys the idea of fovereignty. If

therefore (for example) the two houſes of parliament, or either

of them, had avowedly a right to animadvert on the king, or

each other, or if the king had a right to animadvert on either of

the houſes, that branch of the legiflature, ſo ſubject to animad

verfion, would inftantly ceaſe to be part of the fupreme power ;

the ballance of the conftitution would be overturned ; and that

branch or branches, in which this jurifdiction refided, would be

completely fovereign . The fuppofition of law therefore is, that

neither the king nor either houſe of parliament (collectively taken)

is capable of doing any wrong ; fince in fuch cafes the law

feels itſelf incapable of furniſhing any adequate remedy. For

which reafon all oppreffions, which may happen to ſpring from

any branch ofthe fovereign power, muft neceffarily be out of the

reach
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reach of any fiated rule, or exprefs legal provifion but, if ever

they unfortunately happen, the prudence of the times muſt pro

vide new remedies upon new emergencies.

INDEED, it is found by experience, that whenever the un

conftitutional oppreffions, even of the fovereign power, advance

with gigantic ftrides and threaten defolation to a ſtate, mankind

will not be reafoned out of the feelings of humanity ; nor will

facrifice their liberty by a fcrupulous adherence to thoſe political

maxims, which were originally eſtabliſhed to preſerve it. And

therefore, though the pofitive laws are filent, experience will fur

niſh us with a very remarkable cafe, wherein nature and reafon

prevailed. When king James the fecond invaded the fundamental

conftitution of the realm, the convention declared an abdication,

whereby the throne was rendered vacant, which induced a new

fettlement of the crown. And fo far as this precedent leads, and

no farther, we may now be allowed to lay down the law of redreſs

againſt public oppreffion. If therefore any future prince ſhould

endeavour to fubvert the conftitution by breaking the original

contract between king and people, fhould violate the fundamental

laws, and ſhould withdraw himſelf out of the kingdom ; we are

now authorized to declare that this conjunction of circumſtances

would amount to an abdication, and the throne would be thereby

vacant. But it is not for us to fay, that any one, or two, of theſe

ingredients would amount to ſuch a ſituation ; for there our pré

cedent would fail us. In thefe therefore, or other circumftances,

which a fertile imagination may furniſh, ſince both law and hiſ

tory are filent, it becomes us to be filent too ; leaving to future

generations, whenever neceflity and the fafety of the whole fhall

require it, the exertion of thoſe inherent (though latent) powers

of fociety, which no climate, no time, no conftitution, no con

tract, can ever deſtroy or diminiſh. ¸

II . BESIDES the attribute of fovereignty, the law alfo af

cribes to the king, in his political capacity, abfolute perfection.

The king can do no wrong. Which antient and fundamental

maxim
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maxim is not to be underſtood, as if every thing tranſacted by the

government was of courſe juſt and lawful , but means only two

things . Firſt, that whatever is exceptionable in the conduct of

public affairs is not to be imputed to the king, nor is he anſwer

able for it perfonally to his people : for this doctrine would to

tally deſtroy that conftitutional independence of the crown, which

is neceſſary for the balance of power, in our free and active, and

therefore compounded, conftitution . And, fecondly, it means

that the prerogative of the crown extends not to do any injury :

it is created for the benefit of the people, and therefore cannot.

be exerted to their prejudice ' .

THE king, moreover, is not only incapable of doing wrong,

but even of thinking wrong : he can never mean to do an impro

per thing in him is no folly or weakneſs . And therefore, if the

crown ſhould be induced to grant any franchiſe or privilege to a

ſubject contrary to reaſon, or in any wiſe prejudicial to the com

monwealth, or a private perſon , the law will not ſuppoſe the

king to have meant either an unwife or an injurious action, but

declares that the king was deceived in his grant ; and thereupon

fuch grant is rendered void, merely upon the foundation of fraud

and deception, either by or upon thofe agents, whom the crown

has thought proper to employ. For the law will not caft an im

putation on that magiſtrate whom it entruſts with the executive

power, as if he was capable of intentionally difregarding his

truft but attributes to mere impofition (to which the moſt per

fect of fublunary beings muft ftill continue liable) thofe little in

advertencies, which, if charged on the will of the prince, might

leffen him in the eyes of his fubjects.

YET ftill, notwithſtanding this perfonal perfection, which the

law attributes to the fovereign, the conftitution has allowed a la

titude of ſuppoſing the contrary, in reſpect to both houſes of par

liament ; each of which, in it's turn, hath exerted the right of

remonftrating and complaining to the king even of thoſe acts of

• Plowd. 487 .

royalty,
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royalty, which are moſt properly and perfonally his own ; fuch as

meffages figned by himſelf, and ſpeeches delivered from the throne.

And yet, fuch is the reverence which is paid to the royal perfon,

that though the two houſes have an undoubted right to confider

thefe acts of ſtate in any light whatever, and accordingly treat

them in their addreffes as perfonally proceeding from the prince,

yet, among themſelves, ( to preſerve the more perfect decency,

and for the greater freedom of debate) they uſually ſuppoſe them

to flow from the advice of the adminiſtration . But the privilege

of canvaffing thus freely the perfonal acts ofthe fovereign (either

directly, or even through the medium of his reputed adviſers)

belongs to no individual, but is confined to thoſe auguſt affem

blies and there too the objections must be propoſed with the

utmoſt reſpect and deference. One member was fent to the towers,

for fuggeſting that his majeſty's anſwer to the addreſs of the

commons contained " high words, to fright the members out of

" their duty ;" and another , for ſaying that a part ofthe king's

ſpeech "feemed rather to be calculated for the meridian of Ger

many than Great Britain."
66

IN farther purſuance of this principle, the law alfo determines

that in the king can be no negligence, or laches, and therefore no

delay will bar his right. Nullum tempus occurrit regi is the ſtand

ing maxim upon all occafions for the law intends that the king

is always bufied for the public good, and therefore has not leiſure

to affert his right within the times limited to fubjects ". In the

king alfo can be no ftain or corruption of blood : for if the heir to

the crown were attainted of treaſon or felony, and afterwards the

crown ſhould deſcend to him, this would purge the attainder ipfo

facto". And therefore when HenryVII, who as earl of Richmond

ſtood attainted, came to the crown, it was not thought neceſſary

to paſs an act of parliament to reverſe this attainder ; becauſe, as

lord Bacon in his hiſtory of that prince informs us, it was agreed

that the affumption of the crown had at once purged all attain

⚫ Com. Journ. 18 Nov. 1685.

* Com. Journ. 4 Dec. 1717.

" Finch . L. 82. Co. Litt.go b.

w Finch. L. 82.

ders.



Ch. 7. 241of PERSONS

.

ders. Neither can the king in judgment of law, as king, ever

be a minor or under age ; and therefore his royal grants and af

fents to acts of parliament are good, though he has not in his

natural capacity attained the legal age of twenty one * . By a ſta

tute indeed, 28 Hen .VIII . c.17 . power was given to future kings

to rescind and revoke all acts of parliament that ſhould be made

while they were under the age of twenty four : but this was re

pealed by the ſtatute 1 Edw.VI. c. 11. fo far as related to that

prince ; and both ftatutes are declared to be determined by

24 Geo. II. c. 24. It hath alſo been ufually thought prudent,

when the heir apparent has been very young, to appoint a pro

tector, guardian, or regent, for a limited time : but the very ne

ceffity of fuch extraordinary provifion is fufficient to demonſtrate

the truth of that maxim of the common law, that in the king is

no minority ; and therefore he hath no legal guardian ".

regent and a guardian for his infant fon

HenryVI, then nine months old : but the

parliament altered his difpofition, and ap

pointed a protector and council, with a

fpecial limited authority . Both thefe princes

remained in a ſtate of pupillage till the age

of twenty three. Edward V, at the age of

thirteen , was recommended by his father

to the care of the duke of Glocefter ; who

was declared protector by the privy coun

cil . The ſtatutes 25 Hen . VIII . c . 12. and

28 Hen. VIII . c.7 . provided , that the fuc

ceffor, if a male and under eighteen, or if

a female and under fixteen, fhould be till

fuch age in the governance of his or her

natural mother, (if approved by the king)

and fuch other counfellors as his majefy

fhould by will or otherwife appoint : and

he accordingly appointed his fixteen execu

tors to have the government of his fon, Ed

ward VI, and the kingdom ; which execu

tors elected the earl of Hertford protector.

The ftatute 24 Geo. II . c . 24. in cafe the

crown ſhould defcend to any of the child

ren of Frederick late prince of Wales un

der the age of eighteen, appoints the prin

cefs dowager;-and that of 5 Geo . III . c . 27.

* Co. Litt. 43 .

y The methods of appointing this guar

dian or regent have been fo various, and

the duration of his power fo uncertain, that

from thence alone it may be collected that

his office is unknown to the common law ;

and therefore (as fir Edward Coke fays,

4 Inft. 58. ) the fureft way is to have him

made by authority of the great council in

parliament. The earl of Pembroke by his

own authority affumed, in very troublefome

times, the regency of Henry III , who was

then only nine years old ; but was declared

of full age by the pope at feventeen , con

firmed the great charter at eighteen, and

took upon him the administration of the

government at twenty . A guardian and

council of regency were named for Ed

ward III, by the parliament which depofed

his father ; the young king being then fif

teen, and not affuming the government till

three years after. When Richard II fuc

ceeded at the age of eleven, the duke of

Lancaſter took upon him the management

of the kingdom, till the parliament met,

which appointed a nominal council to affift

him. Henry V on his death-bed named a

G g in
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III. A THIRD attribute of the king's majeſty is his per

petuity. The law afcribes to him, in his political capacity, an

abfolute immortality. The king never dies. Henry, Edward, or

George may die ; but the king furvives them all. For imme

diately upon the deceafe of the reigning prince in his natural ca

pacity, his kingſhip or imperial dignity, by act of law, without

any interregnum or interval, is veſted at once in his heir ; who is,

eo inftanti, king to all intents and purpoſes. And fo tender is the

law of fuppofing even a poffibility of his death, that his natural

diffolution is generally called his demife ; dimiffio regis, vel coronae :

an expreffion which fignifies merely a transfer of property ; for,

as is obferved in Plowden ", when we fay the demife of the crown,

we mean only that in conſequence of the difunion of the king's

body natural from his body politic, the kingdom is transferred or

demiſed to his fucceffor ; and fo the royal dignity remains perpe

tual . Thus too, when Edward the fourth, in the tenth year

his reign, was driven from his throne for a few months by the

houſe of Lancaſter, this temporary transfer of his dignity was

denominated his demife ; and all proceſs was held to be diſconti

nued, as upon a natural death of the king *.

of .

i

WE are next to confider thoſe branches of the royal preroga

tive, which inveſt this our ſovereign lord, thus all-perfect and im

mortal in his kingly capacity, with a number of authorities and

powers ; in the exertion whereof confifts the executive part of

government. This is wifely placed in a ſingle hand by the Britiſh

conſtitution, for the fake of unanimity, ftrength and diſpatch.

Were it placed in many hands, it would be ſubject to many wills :

many wills , if difunited and drawing different ways , create

weakneſs in a government : and to unite thoſe ſeveral wills, and

in caſe of a like deſcent to any of his pre

ſent majeſty's children, empowers the king

to name either the queen , the princefs dow

ager, or any defcendant of king George II

refiding in this kingdom ;-to be guardian

andregent, till the fucceffor attains fuch age,

affifted by a council of regency : the powers

of them all being exprefsly defined and fet

down in the ſeveral acts .

z Plowd. 177.234.

M. 49 Hen.VI. pl . 1-8 .

reduce
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reduce them to one, is a work of more time and delay than the

exigencies of ſtate will afford. The king of England is there

fore not only the chief, but properly the fole, magiſtrate of the

nation ; all others acting by commiffion from, and in due fubor

dination to him : in like manner as, upon the great revolution in

the Roman ſtate, all the powers of the antient magiftracy of the

commonwealth were concentred in the new emperor; fo that, as

Gravina expreffes it, “ in ejus unius perfona veteris reipublicae vis

"atque majeftas per cumulatas magiftratuum poteftates exprimebatur.”

AFTER what has been premiſed in this chapter, I ſhall not

(I truft) be confidered as an advocate for arbitrary power, when I

lay it down as a principle, that in the exertion of lawful prero

gative, the king is and ought to be abfolute ; that is, ſo far ab

folute, that there is no legal authority that can either delay or re

fift him. He may reject what bills, may make what treaties, may

coin what money, may create what peers, may pardon what of

fences he pleaſes : unleſs where the conſtitution hath expreffly,

or by evident confequence, laid down ſome exception or boundary;

declaring, that thus far the prerogative fhall go and no farther.

For otherwiſe the power of the crown would indeed be but a

name and a ſhadow, inſufficient for the ends of government, if,

where it's jurifdiction is clearly eſtabliſhed and allowed, any man

or body of men were permitted to diſobey it, in the ordinary

courſe of law : I fay, in the ordinary courſe of law ; for I do

not now ſpeak of thoſe extraordinary recourſes to first principles,

which are neceffary when the contracts of ſociety are in danger

of diſſolution, and the law proves too weak a defence againſt the

violence of fraud or oppreffion . And yet the want of attending

to this obvious diftinction has occafioned thefe doctrines, of ab

folute power in the prince and of national reſiſtance by the people,

to be much miſunderſtood and perverted by the advocates for ſla

very on the one hand, and the demagogues of faction on the

other. The former, obſerving the abſolute ſovereignty and tranſ

cendent dominion of the crown laid down (as it certainly is) moſt

ftrongly

Orig. 1. §. 105.

Gg 2
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ftrongly and emphatically in our lawbooks, as well as our homi

lies, have denied that any cafe can be excepted from fo general

and poſitive a rule ; forgetting how impoffible it is, in any prac

tical fyftem of laws, to point out beforehand thofe eccentrical

remedies, which the fudden emergence of national diftrefs may

dictate, and which that alone can juſtify. On the other hand,

over-zealous republicans, feeling the abfurdity of unlimited paf

five obedience, have fancifully (or fometimes factiously) gone over

to the other extreme : and, becaufe refiftance is juftifiable to the

perfon of the prince when the being of the ſtate is endangered,

and the public voice proclaims fuch reſiſtance neceffary, they have

therefore allowed to every individual the right of determining this

expedience, and of employing private force to refiſt even private

oppreffion. A doctrine productive ofanarchy, and (in conſequence)

equally fatal to civil liberty as tyranny itſelf. For civil liberty,

rightly understood, confifts in protecting the rights of individuals

by the united force of fociety : fociety cannot be maintained, and

of courſe can exert no protection, without obedience to fome fove

reign power and obedience is an empty name, if every indivi

dual has a right to decide how far he himſelf ſhall obey..

IN the exertion therefore of thofe prerogatives, which the law

has given him, the king is irreſiſtible and abfolute, according to

the forms of the conſtitution . And yet, if the conſequence of that

exertion be manifeftly to the grievance or diſhonour of the king

dom, the parliament will call his adviſers to a juft and fevere ac

count. For prerogative confifting (as Mr Locke has well defined

it) in the diſcretionary power of acting for the public good, where

the pofitive laws are filent, if that difcretionary power be`abuſed

to the public detriment, fuch prerogative is exerted in an uncon

ftitutional manner. Thus the king may make a treaty with a

foreign ftate, which fhall irrevocably bind the nation ; and yet,

when fuch treaties have been judged pernicious, impeachments

have purſued thofe minifters, by whofe agency or advice they

were concluded.

с
on Gov. 2. §. 166.
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THE prerogatives of the crown (in the fenfe under which

we are now confidering them ) refpect either this nation's in-

tercourfe with foreign nations, or it's own domeſtic government

and civil polity..

WITH regard to foreign concerns, the king is the delegate or

reprefentative of his people. It is impoffible that the individuals

of a ftate, in their collective capacity, can tranfact the affairs of ,

that ftate with another community equally numerous as them

felves. Unanimity must be wanting to their meafures, and ftrength

to the execution of their counfels. In the king therefore, as in a.

center, all the rays of his people are united, and form by that

union a conſiſtency, fplendor, and power, that make him feared

and refpected by foreign potentates ; who would fcruple to enter

into any engagements, that muft afterwards be reviſed and rati

fied by a popular affembly. What is done by the royal authority,

with regard to foreign powers, is the act of the whole nation :

what is done without the king's concurrence is the act only of

private men. And fo far is this point carried by our law, that

it hath been held , that ſhould all the fubjects of England make

war with a king in league with the king of England, without the

royal affent, fuch war is no breach of the league. And, by the

ſtatute 2 Hen.V. c. 6. any fubject committing acts of hoftility

upon any nation in league with the king, was declared to be

guilty of high treafon : and, though that act was repealed by the

ftatute 20 Hen.VI . c . 11. fo far as relates to the making this of

fence high treafon, yet ſtill it remains a very great offence againſt

the law of nations, and punishable by our laws, either capitally

or otherwife, according to the circumftances of the cafe..

I. THE King therefore, confidered as the repreſentative of his

people, has the fole power of fending embaffadors to foreign

ftates, and receiving embaffadors at home. This may lead us into

a fhort enquiry, how far the municipal laws of England inter

d 4 Inft. 152.

meddle
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meddle with or protect the rights of theſe meffengers from one

potentate to another, whom we call embaffadors.

THE rights, the powers, the duties, and the privileges ofem

baffadors are determined by the law of nature and nations, and

not by any municipal conftitutions. For, as they repreſent the

perfons of their reſpective maſters, who owe no ſubjection to any

laws but thoſe of their own country, their actions are not ſubject

to the control of the private law of that ſtate, wherein they are

appointed to refide. He that is fubject to the coercion of laws is

neceffarily dependent on that power by whom thoſe laws were

made : but an embaffador ought to be independent ofevery power,

except that by which he is fent; and of confequence ought not to

be ſubject to the mere municipal laws of that nation, wherein he

is to exerciſe his functions. If he groffly offends, or makes an ill

uſe of his character, he may be fent home and accuſed before

his maſter ; who is bound either to do juſtice upon him, or avow

himſelf the accomplice of his crimes . But there is great dif

pute among the writers on the laws of nations, whether this ex

emption of embaſſadors extends to all crimes, as well natural as

pofitive ; or whether it only extends to fuch as are mala prohibita,

as coining, and not to thoſe that are mala in fe, as murder . Our

law feems to have formerly taken in the reſtriction, as well as the

general exemption . For it has been held, both by our common

lawyers and civilians , that an embaſſador is privileged by the law

of nature and nations ; and yet, if he commits any offence againſt

the law of reaſon and nature, he ſhall loſe his privilege ' : and

that therefore, if an embaffador confpires the death of the king

in whoſe land he is, he may be condemned and executed for trea

fon ; but if he commits any other ſpecies of treaſon, it is other

wiſe, and he muſt be ſent to his own kingdom . And theſe po

e As was done with count Gyllenberg

the Swedish minister to Great Britain,

4. D. 1716.

Sp. L. 26. 21.

8 Van Leeuwen in Ff. 50.7.17 . Barbey

rac's Puff. 1. 8. c. 9. § . 9. & 17. Van Byn

kerfhoek de faro legator. c. 17, 18, 19.

1 Roll. Rep. 175. 3 Bular . 27.

i

k

4 Inft. 153.

1 Roll. Rep. 185.
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fitions ſeem to be built upon good appearance of reaſon . For

fince, as we have formerly fhewn, all municipal laws act in ſub

ordination to the primary law of nature, and, where they annex

a puniſhment to natural crimes, are only declaratory of and

auxiliary to that law ; therefore to this natural, univerfal rule

of juſtice embaſſadors, as well as other men, are fubject in all

countries ; and of confequence it is reaſonable that wherever they

tranfgrefs it, there they ſhall be liable to make atonement ' . But,.

however theſe principles might formerly obtain , the general.

practice of Europe feems now to have adopted the fentiments

of the learned Grotius, that the fecurity of embaffadors is of

more importance than the puniſhment of a particular crime "..

And therefore few, if any, examples have happened within a cen-

tury paſt, where an embaſſador has been puniſhed for any offence,

however atrocious in it's nature..

IN reſpect to civil fuits, all the foreign juriſts agree, that nei-

ther an embaſſador, nor any of his train or comites, can be profe

cuted for any debt or contract in the courts of that kingdom.

wherein he is fent to refide. Yet fir Edward Coke maintains,.

that, if an embaſſador make a contract which is good jure gentium,.

he ſhall anſwer for it here ". And the truth is, we find no traces

in our lawbooks of allowing any privilege to embaſſadors or their

domeftics, even in civil fuits, previous to the reign of queen .

Anne ; when an embaffador from Peter the great, czar of Muf

covy, was actually arreſted and taken out of his coach in London ,

in 1708, for debts which he had there contracted . This the czar

refented very highly, and demanded (we are told) that the officers

who made the arreft fhould be punished with death. But the

queen (to the amazement of that defpotic court) directed her mi

nifter to inform him , " that the law of England had not yet pro

"tected embaffadors from the payment of their lawful debts ;

" that therefore the arreft was no offence by the laws ; and that

Foſter's reports. 188.

m Securitas legatorum utilitati quae ex poena

eft praeponderat. de jur. b. &p 2.18.4.4.

# 4 Inft, 153,

" The
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" fhe could inflict no puniſhment upon any, the meaneft, of her

ſubjects, unleſs warranted by the law of the land . " To fatisfy

however the clamours of the foreign minifters (who made it a

common cauſe) as well as to appeafe the wrath of Peter ', a new

ſtatute was enacted by parliament , reciting the arreſt which had

been made, in contempt of the protection granted by her ma

"jefty, contrary to the law of nations, and in prejudice of the

' rights and privileges, which embaffadors and other public mi

“ niſters have at all times been thereby poffeffed of, and ought to

"be kept facred and inviolable :" wherefore it enacts, that for

the future all procefs whereby the perſon of any embaffador, or

of his domeftic or domeftic fervant, may be arreſted, or his goods

diftreined or feifed, fhall be utterly null and void ; and the per

fons profecuting, foliciting, or executing fuch proceſs ſhall be

deemed violaters of the law of nations, and difturbers of the

public repofe ; and fhall fuffer fuch penalties and corporal puniſh

ment as the lord chancellor and the two chief juftices, or any

two of them, ſhall think fit. But it is exprefly provided, that

no trader, within the defcription of the bankrupt laws, who ſhall

be in the ſervice of any embaffador, fhall be privileged or pro

tected by this act ; nor fhall any one be punished for arreſting an

embaſſador's fervant, unleſs his name be regiſtred with the ſecre

tary of ſtate, and by him tranfmitted to the fheriffs of London

and Middleſex. Exceptions, that are ſtrictly conformable to the

rights of embaffadors , as obferved in the moft civilized coun

tries. And, in confequence of this ftatute, thus enforcing the

law of nations, thefe privileges are now ufually allowed in the

courts of common laws.

66

<6

• Mod. Un. Hift. xxxv . 454.

A copy of the act made upon this oc

cafion, very elegantly engroffed and illumi

nated, was fent him to Mofcow as a prefent .

9 7 Ann. c . 12 .

Saepe quaefitum eft an comitum numero et

jure habendi funt, qui legatum comitantur, non

ut inftructior fiat legatio, fed unice ut lucro fuo

confulant , inftitores forte et mercatores. Et,

quamvis hos faepe defenderint et comitum loco

habere voluerint legati, apparet tamen fatis eo

non pertinere, qui in legati legationifve officio

non funt. Quum autem ea res nonnunquam tur

bas dederit, optimo exemplo in quibufdam aulis

olim receptumfuit, ut legatus teneretur exhibere

nomenclaturam comitum fuorum. Van Byn

kerth. c. 15. prope finem.

S
Fitzg. 200. Stra . 797.

II. IT



Ch. 7. 249of PERSONS

.

II. IT is alſo the king's prerogative to make treaties, leagues,

and alliances with foreign ſtates and princes. For it is by the law

of nations effential to the goodneſs of a league, that it be made by

the fovereign power ; and then it is binding upon the whole

community and in England the fovereign power, quoad hoc, is

veſted in the perſon of the king. Whatever contracts therefore he

engages in, no other power in the kingdom can legally delay, re

fiſt, or annul. And yet, left this plenitude of authority ſhould be

abuſed to the detriment of the public, the conſtitution ( as was

hinted before) hath here interpofed a check, by the means of par

liamentary impeachment, for the puniſhment of ſuch miniſters as

adviſe or conclude any treaty, which ſhall afterwards be judged

to derogate from the honour and intereſt of the nation .

III. UPON the fame principle the king has alſo the ſole pre

rogative of making war and peace . For it is held by all the wri

ters on the law of nature and nations, that the right of making

war, which by nature ſubſiſted in every individual , is given up

by all private perſons that enter into fociety, and is veſted in the

ſovereign power " : and this right is given up not only by indivi

duals, but even by the intire body of people, that are under the

dominion of a fovereign . It would indeed be extremely improper,

that
any number offubjects fhould have the power of binding the

fupreme magiftrate, and putting him againſt his will in a ſtate of

war. Whatever hoftilities therefore may be committed by private

citizens, the ſtate ought not to be affected thereby ; unleſs that

ſhould juſtify their proceedings, and thereby become partner in

the guilt. Such unauthorized voluntiers in violence are not ranked

among open enemies, but are treated like pirates and robbers :

according to that rule of the civil law"; hoftes hi funt qui nobis,

aut quibus nos, publice bellum decrevimus : caeteri latrones aut prae

dones funt. And the reaſon which is given by Grotius , why ac

↑ Puff. L. of N. b. 8. c 9. f.6.

0
Puff. 1.8 . c.6. §.8. and Barbeyr. in loc.

Ff. 50. 16.118 .

* de jur. b. p. l. 3. c. 3. § . 11 .

Hh
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cording to the law of nations a denunciation of war ought always

to precede the actual commencement of hoſtilities, is not fo much

that the enemy may be put upon his guard, (which is matter ra

ther of magnanimity than right) but that it may be certainly clear

that the war is not undertaken by private perſons, but by the will

of the whole community ; whofe right of willing is in this caſe

transferred to the ſupreme magiſtrate by the fundamental laws of

fociety. So that, in order to make a war completely effectual, it

is neceſſary with us in England that it be publicly declared and

duly proclaimed by the king's authority ; and, then, all parts of

both the contending nations, from the higheſt to the loweſt, are

bound by it. And, wherever the right refides of beginning a na

tional war, there alſo muſt reſide the right of ending it, or the

power of making peace. And the fame check of parliamentary

impeachment, for improper or inglorious conduct, in beginning,

conducting, or concluding a national war, is in general ſufficient

to reſtrain the minifters of the crown from a wanton or injurious

exertion of this great prerogative.

IV. BUT, as the delay of making war may fometimes be detri

mental to individuals who have ſuffered by depredations from fo

reign potentates, our laws have in fome refpect armed the ſubject

with powers to impel the prerogative ; by directing the minifters

of the crown to iffue letters of marque and repriſal upon due

demand : the prerogative of granting which is nearly related to,

and plainly derived from, that other of making war ; this being

indeed only an incomplete ftate of hoftilities, and generally end

ing in a formal denunciation of war. Theſe letters are grantable

by the law of nations ', whenever the ſubjects of one ſtate are

oppreffed and injured by thoſe of another ; and juſtice is denied

by that ſtate to which the oppreffor belongs. In this cafe letters

of
marque and reprifal (words in themſelves fynonimous and fig

nifying a taking in return) may be obtained, in order to feife the

bodies or goods of the ſubjects of the offending ſtate, until fatis

y Grot. dejur. b . & p. 1. 3. c. 2. §.45.
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faction be made, wherever they happen to be found. Indeed this

cuſtom of repriſals feems dictated by nature herſelf ; and accor

dingly we find in the moſt antient times very notable inſtances of

it '. But here the neceffity is obvious of calling in the ſovereign

power, to determine when repriſals may be made ; elſe every

private ſufferer would be a judge in his own cauſe. And, in pur

fuance of this principle, it is with us declared by the ſtatute

4 Hen.V. c.7. that, if any ſubjects ofthe realm are oppreffed in

time of truce by any foreigners, the king will grant marque in

due form , to all that feel themſelves grieved . Which form is

thus directed to be obſerved : the ſufferer muſt firſt apply to the

lord privy-ſeal, and he ſhall make out letters of requeſt under the

privy feal ; and, if, after fuch requeſt of ſatisfaction made, the

party required do not within convenient time make due fatisfac

tion or reſtitution to the party grieved, the lord chancellor ſhall

make him out letters of marque under the great feal ; and by

virtue of theſe he may attack and feife the property of the ag

greffor nation, without hazard of being condemned as a robber

or pirate.

V. UPON exactly the fame reaſon ſtands the prerogative of

granting fafe-conducts, without which by the law of nations no

member of one ſociety has a right to intrude into another. And

therefore Puffendorf very juſtly refolves , that it is left in the

power of all ſtates, to take fuch meaſures about the admiffion of

ftrangers, as they think convenient ; thofe being ever excepted

who are driven on the coafts by neceffity, or by any cauſe that

deſerves pity or compaffion. Great tenderneſs is ſhewn by our

laws, not only to foreigners in diftrefs ( as will appear when we

come to ſpeak of fhipwrecks) but with regard alfo to the admif

ſion of ſtrangers who come fpontaneoufly. For fo long as their

* See the account given by Neftor, in the

eleventh book of the Iliad, of the reprisals

made by himſelf on the Epeian nation ;

from whom he took a multitude of cattle,

as a fatisfaction for a prize won at the Elian

games by his father Neleus, and for debts.

due to many private ſubjects of the Pylian

kingdom : out of which booty the king

took three hundred head of cattle for his

own demand, and the reft were equitably

divided among the other creditors.

a Law of N. and N. b . 3. c . 3. & .9 .

Hh 2 nation
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nation continues at peace with ours, and they themſelves behave

peaceably, they are under the king's protection ; though liable to

be fent home whenever the king fees occafion . But no fubject of

a nation at war with us can, by the law of nations, come into

the realm , nor can travel himſelf upon the high ſeas, or fend his

goods and merchandize from one place to another, without dan

ger of being feized by our fubjects, unleſs he has letters of fafe

conduct ; which by divers antient ſtatutes muſt be granted under

the king's great ſeal and inrolled in chancery, or elſe are of no

effect the king being fuppofed the best judge of ſuch emer

gencies, as may deferve exception from the general law of arms .

INDEED the law of England, as a commercial country, pays

a very particular regard to foreign merchants in innumerable in

ftances. One I cannot omit to mention that by magna carta it

is provided, that all merchants (unleſs publickly prohibited before

hand ) ſhall have ſafe conduct to depart from, to come into, to

tarry in, and to go through England, for the exerciſe of mer

chandize, without any unreaſonable impofts, except in time of

war : and, if a war breaks out between us and their country,

they ſhall be attached ( if in England ) without harm of body or

goods, till the king or his chief jufticiary be informed how our

merchants are treated in the land with which we are at war ; and,

if ours be fecure in that land, they fhall be fecure in ours. This

feems to have been a common rule of equity among all the nor

thern nations ; for we learn from Stiernhook , that it was a

maxim among the Goths and Swedes, " quam legem exteri nobis

pofuere, eandem illis ponemus." But it is ſomewhat extraordinary,

that it ſhould have found a place in magna carta, a mere interior

treaty between the king and his natural-born ſubjects ; which oc

cafions the learned Montefquieu to remark with a degree of ad

miration, " that the Engliſh have made the protection of foreign

" merchants one of the articles of their national liberty . " But

66

15
Hen. VI. c. 3.

20 Hen.VI. c. 1 .

C 6.30.

18 Hen. VI. c. 8.
& de jure Sueon. l. 3. c. 4•

* Sp. L. 20. 13.

indeed
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indeed it well juſtifies another obſervation which he has made ,

" that the Engliſh know better than any other people upon earth,

"how to value at the fame time theſe three great advantages, re

ligion, liberty, and commerce." Very different from the genius.

of the Roman people ; who in their manners, their conſtitution ,

and even in their laws, treated commerce as a difhonorable em

ployment, and prohibited the exerciſe thereof to perfons of birth,

or rank, or fortune : and equally different from the bigotry of

the canonifts, who looked on trade as inconfiftent with chriftia

nity , and determined at the council of Melfi, under pope Ur

ban II, A. D. 1090, that it was impoffible with a ſafe conſcience®

to exerciſe any traffic, or follow the profeffion of the law .

THESE are the principal prerogatives of the king, reſpecting

this nation's intercourſe with foreign nations ; in all of which he

is confidered as the delegate or repreſentative of his people. But

in domeſtic affairs he is confidered in a great variety of characters,

and from thence there arifes an abundant number of other prero

gatives.

I. FIRST, he is a conftituent part of the fupreme legiſlative

power ; and, as fuch, has the prerogative of rejecting ſuch pro

vifions in parliament, as he judges improper to be paffed . The

expediency of which conſtitution has before been evinced at large .

I ſhall only farther remark, that the king is not bound by any

act of parliament, unleſs he be named therein by ſpecial and par

ticular words. The moſt general words that can be deviſed (" any

' perfon or perſons, bodies politic, or corporate, &c.") affect not

him in the least, if they may tend to reſtrain or diminiſh any of

his rights or intereſts ' . For it would be of moft mischievous con

fequence to the public, if the ftrength of the executive power

66

f Sp. L. 20. 6.

Nobiliores natalibus, et honorum luce con

fpicuos, et patrimonio ditiores, perniciofum urbi

basmercimonium exercereprohibemus. C.4.63.3.

Homo mercator vix aut nunquam poteft Deo

placere: et ideo nullus Chriftianus debet effe

anercator ; aut fi voluerit effe, projiciatur de

ecclefia Dei. Decret. 1. 88. 11 .

i

Falfa fit poenitentia [laici] cum penitus ab

officio curiali vel negotiali non recedit, quaefine

peccatis agi ulla ratione non praevalet. Act.

Concil. apud Baron. ¿. 16.

k ch.
2. pag. 149.

11 Rep. 746.
1
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were liable to be curtailed without it's own expreſs confent, by

conſtructions and implications of the ſubject. Yet where an act

of parliament is expreflly made for the prefervation of public rights

and the fuppreffion of public wrongs, and does not interfere with

the eſtabliſhed rights of the crown, it is faid to be binding as

well upon the king as upon the ſubject" : and, likewiſe, the king

may take the benefit of any particular act, though he be not eſ

pecially named ".

II. THE king is confidered, in the next place, as the general

iflimo, or the firſt in military command, within the kingdom .

The great end of ſociety is to protect the weakneſs of individuals

by the united ſtrength of the community : and the principal uſe

of government is to direct that united ſtrength in the best and

moſt effectual manner, to anſwer the end propofed. Monarchical

government is allowed to be the fittest of any for this purpoſe :

it follows therefore, from the very end of it's inſtitution, that in

a monarchy the military power muſt be trufted in the hands of

the prince.

In this capacity therefore, of general of the kingdom , the

king has the fole power of raifing and regulating fleets and armies.

Of the manner in which they are raiſed and regulated I fhall

fpeak more, when I come to confider the military ſtate. We are

now only to confider the prerogative of enliſting and of govern

ing them which indeed was difputed and claimed, contrary to

all reafon and precedent, by the long parliament of king Charles I ;

but, upon the reſtoration of his fon, was folemnly declared by

the ftatute 13 Car. II . c. 6. to be in the king alone : for that the

fole fupreme government and command of the militia within all

his majeſty's realms and dominions, and of all forces by fea and

land, and of all forts and places of ſtrength, ever was and is the

undoubted right of his majeſty, and his royal predeceſſors, kings

and queens of England ; and that both or either houſe of parlia

ment cannot, nor ought to, pretend to the fame.

11 Rep. 71.
21
7 Rep. 32 .

THIS
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THIS ftatute, it is obvious to obſerve, extends not only to

fleets and armies, but alſo to forts, and other places of ſtrength ,

within the realm ; the fole prerogative as well of erecting, as

manning and governing of which, belongs to the king in his ca

pacity of general of the kingdom : and all lands were formerly

fubject to a tax, for building of caftles wherever the king thought

proper. This was one of the three things, from contributing to

the performance of which no lands were exempted ; and there

fore called by our Saxon anceſtors the trinoda neceffitas : fc. pontis

reparatio, arcis conftructio, et expeditio contra hoftem P. And this

they were called upon to do ſo often, that, as fir Edward Coke

from M. Paris affures us , there were in the time of Henry II

1115 caſtles fubfifting in England. The inconvenience of which , `

when granted out to private ſubjects, the lordly barons of thofe

times, was ſeverely felt by the whole kingdom ; for, as William

of Newbury remarks in the reign of king Stephen, " erant in

Anglia quodammodo tot reges vel potius tyranni, quot domini caftel

« lorum " but it was felt by none more fenfibly than by two

fucceeding princes, king John and king Henry III . And there

fore, the greateſt part of them being demoliſhed in the barons'

wars, the kings of after times have been very cautious of fuffer

ing them to be rebuilt in a fortified manner: and fir Edward Coke

lays it down ', that no fubject can build a caſtle, or houſe of

ſtrength imbatteled, or other fortreſs defenfible, without the li

cence of the king ; for the danger which might enſue, if every

man at his pleaſure might do it.

.66

To this branch of the prerogative may be referred the power

wefted in his majefty, by ftatutes 12 Car. II . c . 4. and 29 Geo. II .

c. 16. of prohibiting the exportation of arms or ammunition out

of this kingdom, under fevere penalties : and likewiſe the right

which the king has, whenever he fees proper, of confining his

2 Inft.
30.

▸ Cowel's interpr. tit. caftellorum operatio.

Seld. Jan. Angl. 1. 42.

•
12 Inft . 31 .

S 1 Inft. 5.

fubjects
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fubjects to ſtay within the realm, or of recalling them when be

yond the feas . By the common law , every man may go out of

the realm for whatever cauſe he pleaſeth, without obtaining the

king's leave ; provided he is under no injunction of ſtaying at

home (which liberty was expreffly declared in king John's great

charter, though left out in that of Henry III ) but, becauſe that

every man ought of right to defend the king and his realm,

therefore the king at his pleaſure may command him by his writ

that he go not beyond the feas, or out of the realm without li

cence ; and if he do the contrary, he ſhall be puniſhed for diſo

beying the king's command. Some perfons there antiently were,

that, by reafon of their ſtations, were under a perpetual prohibi

tion of going abroad without licence obtained ; among
which were

reckoned all peers, on account of their being counsellors of the

crown ; all knights, who were bound to defend the kingdom

from invafions ; all ecclefiaftics, who were expreffly confined by

cap. 4. of the conftitutions of Clarendon, on account of their

attachment in the times of popery to the fee of Rome ; all ar

chers and other artificers, left they ſhould inſtruct foreigners to

rival us in their feveral trades and manufactures. This was law in

the times of Britton ' , who wrote in the reign of Edward I : and

fir Edward Coke " gives us many inftances to this effect in the

time of Edward III. In the fucceeding reign the affair of tra

velling wore a very different afpect : an act of parliament being

made ", forbidding all perfons whatever to go abroad without li

cence ; except only the lords and other great men of the realm ;

and true and notable merchants ; and the king's foldiers. But

this act was repealed by the ſtatute 4 Jac. I. c. 1. And at prefent

every body has, or at leaſt affumes, the liberty of going abroad

when he pleaſes. Yet undoubtedly if the king, by writ of ne

exeat regnum, under his great feal or privy feal, thinks proper to

prohibit him from fo doing ; or if the king fends a writ to any

man, when abroad, commanding his return ; and in either cafe

the ſubject diſobeys ; it is a high contempt of the king's prero

• F. N. B. 35 .

१
c. 123.

u

W

3
Inft. 175.

5 Ric . II . c . 2 .
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gative, for which the offender's lands ſhall be ſeiſed till he return ;

and then he is liable to fine and impriſonment *.

III. ANOTHER capacity, in which the king is confidered in

domeſtic affairs, is as the fountain of juſtice and general confer

vator of the peace of the kingdom . By the fountain of juſtice

the law does not mean the author or original, but only the diftri

butor. Juftice is not derived from the king, as from his free gift ;

but he is the ſteward of the public, to difpenfe it to whom it is

due'. He is not the fpring, but the refervoir ; from whence right

and equity are conducted, by a thouſand chanels, to every indivi

dual. The original power of judicature, by the fundamental prin

ciples offociety, is lodged in the fociety at large : but as it would

be impracticable to render complete juftice to every individual,

by the people in their collective capacity, therefore every nation

has committed that power to certain ſelect magiftrates, who with

more eaſe and expedition can hear and determine complaints ; and

in England this authority has immemorially been exerciſed by the

king or his fubftitutes. He therefore has alone the right of erect

ing courts of judicature : for, though the conftitution of the

kingdom hath entrusted him with the whole executive power of

the laws, it is impoffible, as well as improper, that he ſhould

perfonally carry into execution this great and extenſive truft : it

is confequently neceffary, that courts fhould be erected, to affift

him in executing this power ; and equally neceffary, that, if erec

ted, they ſhould be erected by his authority. And hence it is,

that all jurifdictions of courts are either mediately or immediately

derived from the crown, their proceedings run generally in the

king's name, they pafs under his feal, and are executed by his

officers.

IT is probable, and almoſt certain, that in very early times,

before our conftitution arrived at it's full perfection, our kings in

perfon often heard and determined caufes between party and party.

x 1 Hawk. P. C. 22.
y Ad hoc autem creatus eft et electus, utjuſ

titiam faciat univerfis. Bra&t. 1.3 . tr.1. c. 9.

Ii But
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But at preſent, by the long and uniform ufage of many ages, our

kings have delegated their whole judicial power to the judges of

their feveral courts ; which are the grand depofitary of the fun

damental laws of the kingdom, and have gained a known and

ftated jurifdiction , regulated by certain and eſtabliſhed rules ,

which the crown itſelf cannot now alter but by act of parlia

ment . And, in order to maintain both the dignity and indepen

dence of the judges in the ſuperior courts, it is enacted by the

ftatute 13 W. III . c. 2. that their commiffions ſhall be made (not,

as formerly, durante bene placito, but ) quamdiu bene fe gefferint,

and their falaries afcertained and eſtabliſhed ; but that it may be

lawful to remove them on the addrefs of both houſes of parlia

ment. And now, by the noble improvements of that law in the

ftatute of 1Geo. III . c.23. enacted at the earneſt recommendation

ofthe king himſelf from the throne, the judges are continued in

their offices during their good behaviour, notwithſtanding any

demife of the crown (which was formerly held immediately to

vacate their feats ) and their full falaries are abfolutely fecured to

them during the continuance of their commiffions : his majefty

having been pleaſed to declare, that " he looked upon the inde

pendence and uprightneſs of the judges, as effential to the im

partial adminiſtration of juſtice ; as one of the beſt ſecurities of

" the rights and liberties of his ſubjects ; and as moſt conducive

" to the honour of the crown b "

r

66

IN criminal proceedings, or profecutions for offences, it would

ftill be a higher abfurdity, if the king perſonally fate in judg

ment ; becauſe in regard to theſe he appears in another capacity,

that of profecutor. All offences are either againſt the king's peace,

or his crown and dignity ; and are fo laid in every indictment.

For, though in their confequences they generally feem (except in

the cafe of treaſon and a very few others ) to be rather offences

againſt the kingdom than the king ; yet, as the public, which is

an invisible body, has delegated all it's power and rights, with re

Com. Journ. 3 Mar. 1761 .
2 2 Hawk. P. C. 2.

aLd Raym. 747··
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gard to the execution of the laws, to one vifible magiſtrate, all

affronts to that power, and breaches of thoſe rights, are imme

diately offences againſt him, to whom they are fo delegated by

the public. He is therefore the proper perſon to proſecute for

all public offences and breaches of the peace, being the perfon

injured in the eye ofthe law. And this notion was carried fo far

in the old Gothic conftitution , (wherein the king was bound by

his coronation oath to conferve the peace) that in caſe of any for

cible injury offered to the perfon of a fellow fubject, the offender

was accuſed of a kind of perjury, in having violated the king's

coronation oath ; dicebatur fregillejuramentum regis juratum . And

hence alfo ariſes another branch of the prerogative, that of par

doning offences ; for it is reaſonable that he only who is injured

ſhould have the power of forgiving. And therefore, in parlia

mentary impeachments, the king has no prerogative of pardon

ing : becauſe there the commons of Great Britain are in their own

names the profecutors, and not the crown ; the offence being for

the moſt part avowedly taken to be done against the public . Of

proſecutions and pardons I ſhall treat more at large hereafter ; and

only mention them here, in this curfory manner, to fhew the

-conſtitutional grounds of this power of the crown, and how re

gularly connected all the links are in this vaft chain of prerogative.

In this diſtinct and ſeparate exiſtence of the judicial power,

in a peculiar body of men, nominated indeed, but not removeable

at pleaſure, by the crown, confifts one main preſervative of the

public liberty ; which cannot fubfift long in any ſtate, unleſs the

adminiſtration of common juſtice be in fome degree ſeparated

both from the legiſlative and alſo from the executive power. Were

it joined with the legislative, the life, liberty, and property, of

the ſubject would be in the hands of arbitrary judges, whoſe de

cifions would be then regulated only by their own opinions, and

not by any fundamental principles of law ; which, though legif

lators may depart from, yet judges are bound to obſerve . Were

·

Stiernh. de jure Goth . 1.3 . c.3 . A notion fomewhat fimilar to this may be found in

the mirrour. c. 1. §. 5.

itIi 2
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it joined with the executive, this union might foon be an over

ballance for the legiſlative. For which reafon, by the ftatute of

16 Car. I. c . 10. which abolished the court of ſtar chamber, ef

fectual care is taken to remove all judicial power out of the hands

of the king's privy council ; who, as then was evident from re

cent inftances, might foon be inclined to pronounce that for law,

which was moſt agreeable to the prince or his officers . Nothing

therefore is more to be avoided, in a free conſtitution , than uniting

the provinces of a judge and a minifter of ftate . And indeed,

that the abfolute power, claimed and exerciſed in a neighbouring

nation, is more tolerable than that of the eaſtern empires, is

in great meaſure owing to their having veſted the judicial power

in their parliaments, a body ſeparate and diftinct from both the

legiſlative and executive : and, if ever that nation recovers it's

former liberty, it will owe it to the efforts of thofe affemblies.

In Turkey, where every thing is centered in the fultan or his

minifters, defpotic power is in it's meridian, and wears a more

dreadful afpect .

A CONSEQUENCE of this prerogative is the legal ubiquity of

the king. His majeſty, in the eye of the law, is always prefent

in all his courts, though he cannot perfonally diſtribute juſtice .

His judges are the mirror by which the king's image is reflected .

It is the regal office, and not the royal perfon, that is always

prefent in court, always ready to undertake proſecutions, or pro

nounce judgment, for the benefit and protection of the fubject.

And from this ubiquity it follows, that the king can never be

nonfuit ; for a nonfuit is the deſertion of the fuit or action by

the non-appearance of the plaintiff in court. For the fame reaſon

alſo, in the forms of legal proceedings, the king is not ſaid to

appear by his attorney, as other men do ; for he always appears in

contemplation of law in his own proper perfon .

FROM the fame original, of the king's being the fountain of

juftice, we may alfo deduce the prerogative of iffuing proclama

f Finch . L. 81 .Fortefc. c . 8. 2 Inft. 186.

• Co. Litt. 139.
tions,
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tions, which is vefted in the king alone. Theſe proclamations

have then a binding force, when (as fir Edward Coke obferves )

they are grounded upon and enforce the laws of the realm . For,

though the making of laws is entirely the work of a diſtinct part,

the legislative branch, of the fovereign power, yet the manner,

time, and circumſtances of putting thoſe laws in execution muſt

frequently be left to the diſcretion of the executive magiſtrate.

And therefore his conftitutions or edicts , concerning theſe points,,

which we call proclamations, are binding upon the ſubject, where

they do not either contradict the old laws, or tend to eſtabliſh

new ones ; but only enforce the execution of ſuch laws as are

already in being, in fuch manner as the king fhall judge necef

fary. Thus the eſtabliſhed law is, that the king may prohibit any

of his fubjects from leaving the realm : a proclamation therefore

forbidding this in general for three weeks, by laying an embargo

upon all ſhipping in time of war , will be equally binding as an

act of parliament, becauſe founded upon a prior law. A procla

mation for difarming papifts is alfo binding, being only in execu

tion of what the legislature has firft ordained : but a proclama

tion for allowing arms to papifts, or for difarming any proteftant

fubjects, will not bind ; becauſe the firſt would be to affume a diſ

penfing power, the latter a legiſlative one ; to the veſting of ei

ther of which in any fingle perfon the laws of England are ab

folutely ftrangers . Indeed by the ftatute 31 Hen. VIII . c . 8. it

was enacted, that the king's proclamations fhould have the force

of acts of parliament : a ftatute, which was calculated to intro

duce the moſt defpotic tyranny ; and which muſt have proved fa

tal to the liberties of this kingdom, had it not been luckily re

pealed in the minority of his fucceffor, about five years after i.

IV. THE king is likewife the fountain of honour, of office,

and of privilege : and this in a different ſenſe from that wherein

he is ftiled the fountain of juftice ; for here he is really the parent

of them. It is impoffible that government can be maintained

1 Stat. 1 Edw. VI. c. 12.

A

3 Inft. 162.

4Mod. 177, 179.

without
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without a due fubordination of rank ; that the people may know

and diſtinguiſh ſuch as are ſet over them, in order to yield them

their due reſpect and obedience ; and alſo that the officers them

felves, being encouraged by emulation and the hopes of fuperio

rity, may the better diſcharge their functions : and the law fup

poſes, that no one can be fo good a judge of their ſeveral merits

and fervices, as the king himſelf who employs them . It has there

fore intruſted with him the fole power of conferring dignities and

honours, in confidence that he will bestow them upon none, but

fuch as deferve them. And therefore all degrees of nobility, of

knighthood, and other titles, are received by immediate grant

from the crown : either expreffed in writing, by writs or letters

patent, as in the creations of peers and baronets ; or by corporeal

inveftiture, as in the creation of a fimple knight.

FROM the fame principle alfo arifes the prerogative of erec

ting and difpofing of offices : for honours and offices are in their

nature convertible and ſynonymous. All offices under the crown

carry in the eye of the law an hono
ur

alon
g with them ; beca

uſe

they impl
y
a fuper

iorit
y
of parts and abili

ties, bein
g fupp

ofed to

be alwa
ys filled with thofe that are moft able to execu

te
them.

And, on the other hand, all hono
urs

in their origi
nal

had dutie
s

or office
s
anne

xed to them : an earl, comes, was the confe
rvato

r

or gove
rnor of a coun

ty ; and a knig
ht

, miles, was boun
d

to at

tend the king in his wars. For the fame reafo
n

there
fore

that

hono
urs are in the difpo

fal of the king, offic
es ough

t to be fo like

wife ; and as the king may creat
e
new titles, fo may he creat

e
new

offic
es : but with this reftr

ictio
n

, that he cann
ot creat

e
new offi

ces with new fees anne
xed

to them, nor anne
x
new fees to old

offic
es ; for this woul

d
be a tax upon the ſubje

ct
, whic

h
cann

ot

be impo
ſed

but by act of parl
iame

nt
. Wher

efor
e

, in 13 Hen. IV,

a new offic
e bein

g creat
ed

by the king'
s
lette

rs paten
t
for mea

ſu

ring cloth
s
, with a new fee for the fame, the lette

rs paten
t
were,

on acco
unt of the new fee, revo

ked and decla
red

void in parl
ia

ment.

* 2 Inft. 533.
k
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UPON the fame, or a like reaſon, the king has alſo the pre

rogative of conferring privileges upon private perfons . Such as

granting place or precedence to any of his fubjects, as fhall feem

good to his royal wiſdom ' : or fuch as converting aliens, or per

fons born out of the king's dominions, into denizens ; whereby

fome very confiderable privileges of natural-born fubjects are con

ferred upon them. Such alfo is the prerogative of erecting corpo-

rations ; whereby a number of private perfons are united and knit

together, and enjoy many liberties, powers, and immunities in

their politic capacity, which they were utterly incapable of in

their natural. Of aliens, denizens, natural-born, and naturalized

fubjects, I ſhall ſpeak more largely in a ſubſequent chapter ; as

alfo of corporations at the cloſe of this book of our commentaries.

I now only mention them incidentally, in order to remark the

king's prerogative of making them ; which is grounded upon this

foundation, that the king, having the fole adminiſtration of the

government in his hands, is the beft and the only judge, in what

capacities, with what privileges, and under what diſtinctions, his

people are the beft qualified to ferve, and to act under him. A

principle, which was carried fo far by the imperial law, that it

was determined to be the crime of facrilege, even to doubt

whether the prince had appointed proper officers in the ſtate ™.

V. ANOTHER light in which the laws of England confider

the king with regard to domeftic concerns, is as the arbiter of

commerce. By commerce, I at prefent mean domeſtic commerce

only. It would lead me into too large a field, if I were to attempt

to enter upon the nature of foreign trade, it's privileges, regula

tions, and reſtrictions ; and would be alfo quite beſide the pur

poſe of theſe commentaries, which are confined to the laws of

England. Whereas no municipal laws can be fufficient to order

and determine the very extenfive and complicated affairs of traffic

and merchandize ; neither can they have a proper authority for

1
facrilegii enim inftar eft, dubitare an is dignus

Difputare deprincipalijudicio non oportet : fit, quem elegerit imperator. C. 9. 29.3.

this

4 Inft. 361
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this purpoſe. For as theſe are tranſactions carried on between the

fubjects of independent ſtates, the municipal laws of one will not

be regarded by the other. For which reaſon the affairs of com

merce are regulated by a law of their own, called the law mer

chant or lex mercatoria, which all nations agree in and take notice

of. And in particular the law of England does in many caſes re

fer itſelf to it, and leaves the cauſes of merchants to be tried by

their own peculiar cuftoms ; and that often even in matters rela

ting to inland trade, as for inftance with regard to the drawing,

the acceptance, and the transfer, of bills of exchange ".

1

WITH us in England, the king's prerogative, fo far as it re

lates to mere domeftic commerce, will fall principally under the

following articles :

FIRST, the eſtabliſhment of public marts, or places of buy

ing and felling, fuch as markets and fairs, with the tolls there

unto belonging. Theſe can only be ſet up by virtue of the king's

grant, or by long and immemorial uſage and preſcription, which

preſuppoſes ſuch a grant . The limitation of theſe public reſorts,

to fuch time and fuch place as may be moſt convenient for the

neighbourhood, forms a part of oeconomics, or domeſtic polity ;

which, confidering the kingdom as a large family, and the king

as the maſter of it, he clearly has a right to diſpoſe and order as

he pleaſes.

SECONDLY, the regulation of weights and meaſures. Theſe,

for the advantage of the public, ought to be univerfally the fame

throughout the kingdom ; being the general criterions which re

duce all things to the fame or an equivalent value. But, as weight

and meaſure are things in their nature arbitrary and uncertain, it

is therefore expedient that they be reduced to ſome fixed rule or

ſtandard : which ſtandard it is impoffible to fix by any written

law or oral proclamation ; for no man can, by words only, give´

another an adequate idea of a foot-rule, or à pound-weight. It

a Co. Litt. 172. Ld Raym. 181. 1542.

•

O
2 Inft. 220.
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is therefore neceſſary to have recourſe to ſome viſible, palpable,

material ſtandard ; by forming a compariſon with which , all

weights and meaſures may be reduced to one uniform fize : and

the prerogative of fixing this ftandard, our antient law vefted in

the crown ; as in Normandy it belonged to the duke . This

ſtandard was originally kept at Wincheſter and we find in the

laws of king Edgar , near a century before the conqueſt, an in

junction that the one meaſure, which was kept at Wincheſter,

ſhould be obſerved throughout the realm. Moſt nations have re

gulated the ſtandard of meaſures of length by compariſon with

the parts of the human body; as the palm, the hand, the ſpan,

the foot, the cubit, the ell, (ulna, or arm) the pace, and the fa

thom . But, as theſe are of different dimenſions in men of diffe

rent proportions, our antient hiftorians inform us, that a new

ſtandard of longitudinal meaſure was aſcertained by king Henry

the firft ; who commanded that the ulna or antient ell, which

anſwers to the modern yard, ſhould be made of the exact length

of his own arm . And, one ſtandard of meaſures of length being

gained, all others are eaſily derived from thence ; thoſe of greater

length by multiplying, thofe of leſs by ſubdividing, that original

ftandard. Thus, by the ftatute called compofitio ulnarum et pertica

rum, five yards and an half make a perch ; and the yard is fub

divided into three feet, and each foot into twelve inches ; which

inches will be each of the length of three grains of barley. Su

perficial meaſures are derived by ſquaring thoſe of length ; and

meaſures of capacity by cubing them. The ſtandard of weights

was originally taken from corns of wheat, whence the loweſt

denomination of weights we have is ſtill called a grain ; thirty

two of which are directed, by the ſtatute called compofitio menfu

rarum, to compoſe a penny weight, whereof twenty make an

ounce, twelve ounces a pound, and fo upwards. And upon theſe

principles the firſt ſtandards were made ; which, being originally

fo fixed by the crown, their ſubſequent regulations have been

generally made by the king in parliament. Thus, under king

Gr. Couftum. c. 16

9 cap. 8.

r

William of Malmſb. in vita Hen, I.

Spelm. Hen. I. ap. Wilkins. 299 .

K k Richard I,
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Richard I, in his parliament holden at Weſtminſter, A.D.1197, it

was ordained that there ſhall be only one weight and one meaſure

throughout the kingdom, and that the cuſtody of the affife or

ſtandard of weights and meaſures ſhall be committed to certain

perfons in every city and boroughs ; from whence the antient

office of the king's aulnager feems to have been derived, whofe

duty it was, for a certain fee, to meaſure all cloths made for fale,

till the office was aboliſhed by the ſtatute 11 & 12 W. III. c. 20 .

In king John's time this ordinance of king Richard was frequently

difpenfed with for money ; which occafioned a provifion to be

made for inforcing it, in the great charters of king John and his

fon " . Theſe original ſtandards were called pondus regis ", and

menfura domini regis * ; and are directed by a variety of ſubſequent

ſtatutes to be kept in the exchequer, and all weights and mea

fures to be made conformable thereto . But, as fir Edward Coke

obferves , though this hath fo often by authority of parliament

been enacted, yet it could never be effected; fo forcible is cuftom.

with the multitude, when it hath gotten an head.

THIRDLY, as money is the medium of commerce, it is the

king's prerogative, as the arbiter of domeſtic commerce, to give it

authority or make it current. Money is an univerſal medium, or

common ſtandard, by compariſon with which the value of all

merchandize may be ascertained or it is a fign, which repre

fents the reſpective values of all commodities . Metals are well

calculated for this fign, becauſe they are durable and are capable

of many fubdivifions : and a precious metal is ftill better calcula

ted for this purpoſe, becauſe it is the moſt portable. A metal is

alſo the moſt proper for a common meaſure, becauſe it can eaſily

be reduced to the ſame ſtandard in all nations and every parti

cular nation fixes on it it's own impreffion, that the weight and

Hoved. Matth . Paris.

Hoved. A. D. 1201 .

Hen. III . c . 25 .
9

w Plac. 35 Edw . I. apud Cowel's Interpr.

tit . pondus regis.

* Flet. 2.12.

#

Y 14Edw. III . ft . 1. c. 12. 25 Edw. III.

5.
C. 10. 16 Ric. II. c. 3. 8 Hen. VI.

c. 5. 11 Hen. VI. c. 8. 11 Hen. VII . c. 4.

22 Car. II. c. 8.

41 .

ft.

Z
2 Inft.

ftandard
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ſtandard (wherein confiſts the intrinfic value) may both be known

by inſpection only.

As the quantity of precious metals increaſes, that is, the more

of them there is extracted from the mine, this univerfal medium

or common fign ,will fink in value, and grow lefs precious. Above

a thouſand millions of bullion are calculated to have been im

ported into Europe from America within leſs than three centu

ries ; and the quantity is daily increaſing . The conſequence is,

that more money muſt be given now for the fame commodity

than was given an hundred years ago. And, if any accident was

to diminish the quantity of gold and filver, their value would pro

-portionably rife. A horſe, that was formerly worth ten pounds, is

now perhaps worth twenty ; and, by any failure of current fpecie,

the price may be reduced to what it was. Yet is the horſe in

reality neither dearer nor cheaper at one time than another : for,

ifthe metal which conſtitutes the coin was formerly twice as ſcarce

as at preſent, the commodity was then as dear at half the price,

as now it is at the whole.

THE coining of money is in all ſtates the act of the fovereign

power ; for the reaſon juſt mentioned, that it's value may be

known on inspection . And with refpect to coinage in general,

there are three things to be confidered therein ; the materials, the

impreffion, and the denomination.

WITH regard to the materials, fir Edward Coke lays it down",

that the money of England muſt either be of gold or filver ; and

none other was ever iffued by the royal authority till 1672, when

copper farthings and half-pence were coined by king Charles the

ſecond, and ordered by proclamation to be current in all payments,

under the value of fix-pence, and not otherwife. But this copper

coin is not upon the fame footing with the other in many reſpects,

particularly with regard to the offence of counterfeiting it.

2 2 Inft.
577.

Kk 2 As
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+

As to the impreffion, the ftamping thereof is the unqueſtion

able prerogative ofthe crown : for, though divers biſhops and mo

nafteries had formerly the privilege of coining money, yet, as fir

Matthew Hale obſerves , this was uſually done by ſpecial grant

from the king, or by preſcription which ſuppoſes one ; and

therefore was derived from, and not in derogation of, the royal

prerogative. Befides that they had only the profit of the coinage,

and not the power of inftituting either the impreſſion or denomi

nation ; but had uſually the ſtamp fent them from the exchequer.

с

THE denomination, or the value for which the coin is to paſs

current, is likewife in the breaft of the king ; and, if any unu

fual pieces are coined, that value muſt be aſcertained by procla

mation. In order to fix the value, the weight, and the fineness

of the metal are to be taken into confideration together. When

a given weight of gold or filver is of a given fineneſs, it is then

of the true ſtandard, and called fterling metal ; a name for which

there are various reaſons given , but none of them entirely fatif

factory. And of this ſterling metal all the coin of the kingdom

muſt be made by the ftatute 25 Edw. III . c. 13. So that the

king's prerogative feemeth not to extend to the debafing or inhan

cing the value of the coin, below or above the ſterling value * :

though fir Matthew Hale appears to be of another opinion . The

king may alſo, by his proclamation, legitimate foreign coin, and

make it current here ; declaring at what value it ſhall be taken in

payments . But this, I apprehend, ought to be by compariſon

with the ſtandard of our own coin ; otherwise the confent of

parliament will be neceffary. There is at prefent no fuch legiti

mated money ; Portugal coin being only current by private con

fent, fo that any one who pleaſes may refuſe to take it in pay

ment. The king may alſo at any time decry, or cry down, any

coin of the kingdom, and make it no longer current º.

&

1 HA. P. C. 191.

Spelm. Gloff. 203.

2 Inft. $77.

1 H. P. C. 194.

f Ibid. 197.

Ibid.

VI. THE
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VI. THE king is, laftly, confidered by the laws of England

as the head and ſupreme governor of the national church .

To enter into the reaſons upon which this prerogative is found

ed is matter rather of divinity than of law. I fhall therefore

only obſerve that by ſtatute 26 Hen.VIII . c. 1. (reciting that the

king's majeſty juſtly and rightfully is and ought to be the ſupreme

head of the church of England ; and ſo had been recognized by

the clergy of this kingdom in their convocation) it is enacted, that

the king ſhall be reputed the only ſupreme head in earth of the

church of England, and ſhall have, annexed to the imperial crown

of this realm, as well the titles and ftile thereof, as all jurifdic

tions, authorities, and commodities, to the ſaid dignity of ſupreme

head of the church appertaining. And another ſtatute to the ſame

purport was made, 1 Eliz. c. I.

IN virtue of this authority the king convenes, prorogues, re

ftrains, regulates, and diffolves all ecclefiaftical fynods or convo

cations. This was an inherent prerogative of the crown, long

before the time of HenryVIII, as appears by the ſtatute 8 Hen. VI .

c. I. and the many authors, both lawyers and hiftorians, vouched by

fir Edward Coke . So that the ſtatute 25 Hen.VIII. c.19 . which

reſtrains the convocation from making or putting in execution any

canons repugnant to the king's prerogative, or the laws, customs,

and ſtatutes of the realm , was merely declaratory of the old

common law that part of it only being new, which makes the

king's royal affent actually neceffary to the validity of every canon .

The convocation or ecclefiaftical fynod, in England, differs con

fiderably in it's conſtitution from the fynods of other chriſtian

kingdoms : thoſe confifting wholly of biſhops ; whereas with us

the convocation is the miniature of a parliament, wherein the

archbiſhop prefides with regal ſtate ; the upper houſe of biſhops

repreſents the houſe of lords ; and the lower houſe, compoſed of

repreſentatives of the ſeveral dioceſes at large, and of each parti

A

4 Inft. 322, 323.

cular
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cular chapter therein, reſembles the houſe of commons with it's

knights of the ſhire and burgeffes . This conftitution is faid to

be owing to the policy of Edward I; who thereby at one and the

fame time let in the inferior clergy to the privilege of forming

eccleſiaſtical canons, (which before they had not) and alfo intro

duced a method of taxing ecclefiaftical benefices, by confent of

convocation *.

FROM this prerogative alſo of being the head of the church

arifes the king's right of nomination to vacant bishopricks, and

certain other ecclefiaftical preferments ; which will better be con

fidered when we come to treat of the clergy. I ſhall only here

obferve , that this is now done in confequence of the ſtatute

25 Hen.VIII . c.20.

As head of the church, the king is likewiſe the dernier refort

in all ecclefiaftical caufes ; an appeal lying ultimately to him in

chancery from the ſentence of every ecclefiaftical judge : which

right was restored to the crown by ftatute 25 Hen.VIII . c. 19. as

will more fully be fhewn hereafter.

i In the diet of Sweden, where the eccle

fiaftics form one of the branches of the le

giflature, the chamber of the clergy re

fembles the convocation of England. It is

compofed of the bishops and fuperinten

dants ; and alfo of deputies, one of which

is chofen by every ten pariſhes or rural

deanry. Mod. Un. Hift. xxxiii. 18.

* Gilb. hiſt. of exch. c. 4.
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CHAPTER THE EIGHTH.

OF THE KING'S REVENUE.

HA

AVING, in the preceding chapter, confidered at large

thoſe branches of the king's prerogative, which contribute

to his royal dignity, and conſtitute the executive power of the

government, we proceed now to examine the king's fifcal prero

gatives, or fuch as regard his revenue ; which the Britiſh confti

tution hath veſted in the royal perſon, in order to ſupport his dig

nity and maintain his power : being a portion which each ſubject

contributes of his property, in order to fecure the remainder.

THIS revenue is either ordinary, or extraordinary. The king's

ordinary revenue is fuch, as has either fubfifted time out of mind

in the crown ; or elfe has been granted by parliament, by way of

purchaſe or exchange for fuch of the king's inherent hereditary

revenues, as were found inconvenient to the ſubject.

WHEN I fay that it has fubfifted time out of mind in the

crown, I do not mean that the king is at preſent in the actual

poffeffion of the whole of this revenue. Much (nay, the greateſt

part) of it is at this day in the hands of ſubjects ; to whom it

has been granted out from time to time by the kings of England :

which has rendered the crown in fome meaſure dependent on the

people for it's ordinary ſupport and ſubſiſtence. So that I muſt be

obliged to recount, as part of the royal revenue, what lords of

manors
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' manors and other ſubjects frequently look upon to be their own

abfolute rights, becauſe they are and have been veſted in them

and their anceſtors for ages, though in reality originally derived

from the grants of our antient princes.

•

I. THE first of the king's ordinary revenues, which I ſhall take

notice of, is of an eccleſiaſtical kind ; (as are alſo the three fuc

ceeding ones) viz. the cuſtody of the temporalties of biſhops ; by

which are meant all the lay revenues, lands, and tenements ( in

which is included his barony) which belong to an archbishop's or

bishop's fee. And thefe upon the vacancy of the bishoprick are

immediately the right of the king, as a confequence of his pre

rogative in church matters ; whereby he is confidered as the foun

der of all archbishopricks and biſhopricks, to whom during the

vacancy they revert. And for the fame reaſon, before the diffo

lution of abbeys, the king had the cuſtody of the temporalties of

all fuch abbeys and priories as were of royal foundation (but not

of thoſe founded by ſubjects) on the death of the abbot or prior¹.

Another reaſon may alſo be given, why the policy of the law

hath veſted this cuftody in the king ; becaufe, as the fucceffor is

not known, the lands and poffeffions of the fee would be liable

to ſpoil and devaſtation, if no one had a property therein. There

fore the law has given the king, not the temporalties themſelves,

but the cuftody of the temporalties, till fuch time as a fucceffor is

appointed ; with power of taking to himſelf all the intermediate

profits, without any account to the fucceffor ; and with the

right of preſenting (which the crown very frequently exerciſes )

to fuch benefices and other preferments as fall within the time of

vacation . This revenue is of ſo high a nature, that it could not

be granted out to a fubject, before, or even after, it accrued

but now by the ftatute 14 Edw. III . ft. 4. c. 4 & 5. the king

may, after the vacancy, leafe the temporalties to the dean and

chapter ; faving to himſelf all advowſons, eſcheats, and the like.

Our antient kings, and particularly William Rufus, were not

only remarkable for keeping the bishopricks a long time vacant,

Stat. 17 Edw . II . c . 14. F. N. B. 32 .

for

a 2 Inft. 15.
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for the fake of enjoying the temporalties, but alſo committed

horrible waſte on the woods and other parts of the eſtate ; and ,

to crown all, would never, when the fee was filled up, reſtore to

the biſhop his temporalties again, unleſs he purchaſed them at an

exorbitant price. To remedy which, king Henry the firſt granted

a charter at the beginning of his reign, promiſing neither to ſell,

nor let to farm, nor take any thing from, the domains of the

church, till the fucceffor was inftalled . And it was made one of

the articles of the great charter , that no waſte ſhould be com

mitted in the temporalties of biſhopricks, neither ſhould the cuf

tody of them be fold. The fame is ordained by the ſtatute of

Weſtminſter the firft ; and the ftatute 14 Edw. III. ft. 4. c . 4.

(which permits, as we have ſeen, a leaſe to the dean and chapter)

is ſtill more explicit in prohibiting the other exactions . It was

alfo a frequent abuſe, that the king would for trifling, or no

cauſes, ſeiſe the temporalties of biſhops, even during their lives,

into his own hands but this is guarded againſt by ſtatute

1 Edw. III. ft. 2. c. 2.

THIS revenue of the king, which was formerly very confi

derable, is now by a cuſtomary indulgence almoſt reduced to no

thing for, at preſent, as ſoon as the new bishop is confecrated

and confirmed, he uſually receives the reftitution of his tempo

ralties quite entire, and untouched, from the king ; and then,

and not fooner, he has a fee fimple in his bifhoprick, and may

maintain an action for the fame f.

II. THE king is entitled to a corody, as the law calls it, out

of every biſhoprick : that is, to fend one of his chaplains to be

maintained by the bishop, or to have a penſion allowed him till

the biſhop promotes him to a benefice . This is alſo in the na

ture of an acknowlegement to the king, as founder of the ſee ;

fince he had formerly the fame corody or penfion from every abbey

d

e

Matth. Paris.

+

9

3

Hen. III. c. 5.

Edw. I. c. 21 .

f Co. Litt. 67. 341.

% F. N. B. 230.

L1 or
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or priory of royal foundation . It is, I apprehend, now fallen into

total difufe ; though fir Matthew Hale fays ", that it is due of

common right, and that no preſcription will diſcharge it.

III. THE king alfo ( as was formerly obſerved ¹ ) is entitled to

all the tithes arifing in extraparochial places* : though perhaps it

may be doubted how far this article, as well as the laſt, can be

properly reckoned a part of the king's own royal revenue ; fince

a corody fupports only his chaplains, and theſe extraparochial

tithes are held under an implied truft, that the king will diftri

bute them for the good of the clergy in general .

IV. THE next branch confifts in the firft-fruits, and tenths,

of all fpiritual preferments in the kingdom ; both of which I

ſhall confider together.

THESE were originally a part of the papal ufurpations over

the clergy of this kingdom ; first introduced by Pandulph the

pope's legate, during the reigns of king John and Henry the

third, in the fee of Norwich ; and afterwards attempted to be

made univerfal by the popes Clement V and John XXII, about

the beginning of the fourteenth century. The firſt-fruits, primi

tiae, or annates, were the firſt year's whole profits of the ſpiritual

preferment, according to a rate or valor made under the direction

of pope Innocent IV by Walter biſhop of Norwich in 38 Hen . III,

and afterwards advanced in value by commiffion from pope Ni

cholas the third, A. D. 1292 , 20 Edw. I ' ; which valuation of

pope Nicholas is ftill preferved in the exchequer " . The tenths,

or decimae, were the tenth part of the annual profit of each living

by the fame valuation ; which was alſo claimed by the holy ſee,

under no better pretence than a ftrange mifapplication of that.

precept of the Levitical law, which directs ", "that the Levites

" ſhould offer the tenth part of their tithe as a heave-offering to

h Notes on F. N. B. above cited .

i

k

page 110.

2 Iuft . 647 .

1 F. N. B. 176.

3 Inft. 154.

" Numb. 18. 26.

m

" the



Ch. 8.
275of PERSONS.

" the Lord, and give it to Aaron the high prieſt." But this claim

of the pope met with vigorous refiſtance from the Engliſh par

liament ; and a variety of acts were paffed to prevent and reſtrain

it, particularly the ftatute 6 Hen. IV. c. I. which calls it a hor

rible miſchief and damnable cuftom . But the popiſh clergy,

blindly devoted to the will of a foreign maſter, ftill kept it on

foot ; ſometimes more ſecretly, ſometimes more openly and avow

edly fo that, in the reign of HenryVIII, it was computed, that

in the compaſs of fifty years 800000 ducats had been fent to

Rome for firſt- fruits only. And, as the clergy expreffed this

willingness to contribute ſo much of their income to the head of

the church, it was thought proper ( when in the fame reign the

papal power was aboliſhed, and the king was declared the head

of the church of England ) to annex this revenue to the crown ;

which was done by ſtatute 26 Hen .VIII . c. 3. ( confirmed by ſta

tute 1 Eliz. c. 4. ) and a new valor beneficiorum was then made,

by which the clergy are at preſent rated.

By theſe laſtmentioned ſtatutes all vicarages under ten pounds

´a year, and all rectories under ten marks, are diſcharged from the

payment of firſt - fruits and if, in fuch livings as continue

chargeable with this payment, the incumbent lives but half a

year, he ſhall pay only one quarter of his firſt-fruits ; if but one

whole year, then half of them ; if a year and half, three quar

ters ; and if two years, then the whole ; and not otherwiſe .

Likewiſe by the ſtatute 27 Hen .VIII . c. 8. no tenths are to be

paid for the firſt year, for then the firſt-fruits are due : and by

other ftatutes of queen Anne, in the fifth and fixth years of her

reign, if a benefice be under fifty pounds per annum clear yearly

value, it ſhall be diſcharged of the payment of firſt- fruits and tenths .

THUS the richer clergy, being, by the criminal bigotry of

their popish predeceffors, fubjected at first to a foreign exaction,

were afterwards, when that yoke was ſhaken off, liable to a like

mifapplication of their revenues, through the rapacious difpofition

of the then reigning monarch : till at length the piety of queen

L12 Anne
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Anne reſtored to the church what had been thus indirectly taken

from it. This fhe did, not by remitting the tenths and firſt

fruits entirely ; but, in a ſpirit of the trueft equity, by applying.

theſe fuperfluities of the larger benefices to make up the deficien-

ces of the ſmaller. And to this end the granted her royal charter,

which was confirmed by the ſtatute 2 Ann . c. 11. whereby all the

revenue of firſt-fruits and tenths is vefted in truſtees for ever, to

form a perpetual fund for the augmentation of poor livings. This

is ufually called queen Anne's bounty ; which has been ftill far-

ther regulated by ſubſequent ftatutes, too numerous here to recite..

V. THE next branch of the king's ordinary revenue (which,,

as well as the fubfequent branches, is of a lay or temporal nature)

confiſts in the rents and profits of the demefne lands of the crown..

Theſe demeſne lands, terrae dominicales regis, being either the

ſhare reſerved to the crown at the original diſtribution of landed

property, or ſuch as came to it afterwards by forfeitures or other

means, were antiently very large and extenfive ; comprizing di

vers manors, honors, and lordſhips ; the tenants of which had.

very peculiar privileges, as will be fhewn in the ſecond book of

theſe commentaries, when we ſpeak of the tenure in antient de

mefne. At preſent they are contracted within a very narrow

compaſs, having been almoſt entirely granted away to private

fubjects. This has occafioned the parliament frequently to inter

pofe ; and, particularly, after king William III had greatly im

poverished the crown, an act paffed , whereby all future grants

or leaſes from the crown for any longer term than thirty one years

or three lives are declared to be void ; except with regard to

houſes, which may be granted for fifty years. And no reverſionary.

leaſe can be made, fo as to exceed, together with the eſtate in be

ing, the ſame term of three lives or thirty one years : that is, where

there is a fubfifting leaſe, of which there are twenty years ſtill to

come, the king cannot grant a future intereft, to commence after

the expiration of the former, for any longer term than eleven

years. The tenant muſt alſo be made liable to be puniſhed for

• 1 Ann. ft. 1. c. 7.

committing
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committing wafte ; and the ufual rent muſt be referved, or, where

there has ufually been no rent, one third of the clear yearly

value . The misfortune is, that this act was made too late, after

almoſt every valuable poffeffion of the crown had been granted

for ever, or elſe upon very long leaſes ; but may be of be

nefit to poſterity, when thoſe leaſes come to expire.

away

VI . HITHER might have been referred the advantages

which were uſed to ariſe to the king from the profits of his mili

tary tenures, to which moſt lands in the kingdom were ſubject,

till the ftatute 12 Car. II. c. 24. which in great meaſure aboliſhed

them all : the explication of the nature of which tenures, muſt be

referred to the ſecond book of theſe commentaries. Hither alfo

might have been referred the profitable prerogative of purveyance

and pre-emption : which was a right enjoyed by the crown of

buying up proviſions and other neceffaries, by the intervention of

the king's purveyors, for the uſe of his royal houſhold, at an

appraiſed valuation, in preference to all others, and even without

confent of the owner ; and alfo of forcibly impreffing the car

riages and horſes of the ſubject, to do the king's buſineſs on the

publick roads, in the conveyance of timber, baggage, and the

like, however inconvenient to the proprietor, upon paying him

a fettled price. A prerogative, which prevailed pretty generally

throughout Europe, during the ſcarcity of gold and filver, and

the high valuation of money confequential thereupon . In thoſe

early times the king's houſhold (as well as thoſe of inferior lords);

were ſupported by ſpecific renders of corn, and other victuals,,

from the tenants of the reſpective demefnes ; and there was alſo

a continual market kept at the palace gate to furniſh viands for

the royal uſe . And this anſwered all purpoſes, in thoſe ages of

fimplicity, fo long as the king's court continued in any certain

place. But when it removed from one part of the kingdom to

another (as was formerly very frequently done ) it was found ne

› In like manner, by the civil law, the

inheritances or fundi patrimoniales ofthe im

perial crown could not be alienated, but

only let to farm . Cod. l. 11. 1. 61 .

9 4 Inft. 273.

ceffary
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ceffary to fend purveyors beforehand, to get together a ſufficient

quantity of provifions and other neceffaries for the houſhold :

and, left the unuſual demand ſhould raiſe them to an exorbitant

price, the powers beforementioned were veſted in theſe purveyors ;

who in proceſs of time very greatly abuſed their authority, and

became a great oppreffion to the fubject though of little advan

tage to the crown ; ready money in open market (when the

royal refidence was more permanent, and fpecie began to be

plenty) being found upon experience to be the beſt proveditor

of any. Wherefore by degrees the powers of purveyance have

declined, in foreign countries as well as our own ; and particularly

were aboliſhed in Sweden by Guftavus Adolphus, towards the be

ginning of the laſt century ' . And, with us in England, having

fallen into difufe during the fufpenfion of monarchy, king Charles

at his refloration confented, by the fame ftatute, to reſign intirely

thefe branches of his revenue and power, for the eaſe and con

venience of his fubjects : and the parliament, in part of recom

penfe, fettled on him, his heirs, and fucceffors, for ever, the he

reditary excife of fifteen pence per barrel on all beer and ale fold

in the kingdom, and a proportionable fum for certain other li

quors . So that this hereditary excife, the nature of which ſhall

be farther explained in the fubfequent part of this chapter, now

forms the fixth branch of his majeſty's ordinary revenue .

VII. A SEVENTH branch might also be computed to have

arifen from wine licences ; or the rents payable to the crown by

fuch perfons as are licenſed to fell wine by retale throughout

England, except in a few privileged places . Theſe were firſt

fettled on the crown by the ftatute 12 Car. II. c. 25. and, to

gether with the hereditary excife, made up the equivalent in

value for the lofs fuftained by the prerogative in the abolition of

the military tenures, and the right ofpre-emption and purveyance :

but this revenue was aboliſhed by the ftatute 30 Geo. II. c. 19 .

and an annual ſum of upwards of £7000 per annum, iffuing out

ofthe new ftamp duties impofed on wine licences, was fettled on

the crown in it's ftead.

Mod . Un. Hift . xxxii . 220. VIII. AN
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VIII. AN eighth branch of the king's ordinary revenue is

ufually reckoned to confift in the profits arifing from his forefts.

Forefts are wafte grounds belonging to the king, repleniſhed with

all manner of beaſts of chaſe or venary ; which are under the

king's protection, for the fake of his royal recreation and de

light and, to that end, and for preſervation of the king's game,

there are particular laws, privileges, courts and officers belong

ing to the king's foreſts ; all which will be, in their turns, ex

plained in the fubfequent books of thefe commentaries. What

we are now to confider are only the profits arifing to the king

from hence ; which confift principally in amercements or fines

levied for offences againſt the foreft-laws. But as few, if any

courts of this kind for levying amercements have been held fince

1632, 8 Car. I. and as, from the accounts given of the proceed

ings in that court by our hiſtories and law books , nobody would

now wiſh to ſee them again revived, it is needlefs (at leaſt in this

place) to purſue this enquiry any farther..

IX. THE profits arifing from the king's ordinary courts of

juſtice make a ninth branch of his revenue. And theſe confift

not only in fines impofed upon offenders, forfeitures of recog

nizances, and amercements levied upon defaulters ; but alſo in

certain fees due to the crown in a variety of legal matters, as,

for ſetting the great feal to charters, original writs, and other le

gal proceedings, and for permitting fines to be levied of lands in

order to bar entails, or otherwiſe to infure their title. As none

of theſe can be done without the immediate intervention of the

king, by himſelf or his officers, the law allows him certain per

quifites and profits, as a recompenfe for the trouble he under

takes for the public . Theſe, in procefs of time, have been almoſt

all granted out to private perſons, or elſe appropriated to certain

particular ufes : fo that, though our law-proceedings are ſtill

loaded with their payment, very little of them is now returned

into the king's exchequer ; for a part of whoſe royal maintenance .

they

6

1 Jones. 267-298.
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they were originally intended . All future grants of them how

ever, by the ſtatute 1 Ann. ft . 2. c. 7. are to endure for no lon

ger time than the prince's life who grants them.

X. A TENTH branch of the king's ordinary revenue, faid

to be grounded on the confideration of his guarding and protect

ing the feas from pirates and robbers, is the right to royal fiſh,

which are whale and ſturgeon : and theſe, when either thrown

afhore, or caught near the coafts, are the property of the king,

on account of their ſuperior excellence. Indeed our anceſtors

ſeem to have entertained a very high notion of the importance of

this right ; it being the prerogative of the kings of Denmark and

the dukes of Normandy" ; and from one of theſe it was probably

derived to our princes . It is expreffly claimed and allowed in the

ftatute de praerogativa regis " : and the moſt antient treatiſes of

law now extant make mention of it ; though they ſeem to have

made a diſtinction between whale and ſturgeon, as was incident

ally obſerved in a former chapter .

XI. ANOTHER maritime revenue, and founded partly upon

the fame reaſon, is that of fhipwrecks ; which are alſo declared

to be the king's property by the fame prerogative ſtatute 17Edw.II.

c. II. and were fo, long before, at the common law. It is worthy

obſervation, how greatly the law of wrecks has been altered,

and the rigour of it gradually foftened, in favour of the diſtreffed

proprietors. Wreck, by the antient common law, was where

any ſhip was loft at ſea, and the goods or cargo were thrown upon

the land ; in which cafe theſe goods, fo wrecked, were adjudged

to belong to the king : for it was held, that, by the lofs of the

ſhip, all property was gone out of the original owner . But this

was undoubtedly adding forrow to forrow, and was confonant

neither to reaſon nor humanity. Wherefore it was firſt ordained

t Plowd. 315.

" Stiernh. de jure Sueonum. 1. 2. c. 8. Gr.

Couflum. cap. 17.

W

17 Edw. II . c.11 .

* Bracton. 1.3.c.3. Britton. c.17. Fleta.

7. 1. c. 45 & 46.

y ch.4. pag. 216.

2 Dr & St. d. 2. c. 51 .

by
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by king Henry I, that if any perſon eſcaped alive out of the ſhip

it ſhould be no wreck ' ; and afterwards king Henry II, by his

charter", declared, that if on the coafts of either England, Poitou,

Oleron, or Gafcony, any fhip fhould be diftreffed, and either

man or beaſt ſhould eſcape or be found therein alive, the goods

ſhould remain to the owners, if they claimed them within three

months ; but otherwiſe fhould be eſteemed a wreck, and ſhould

belong to the king, or other lord of the franchiſe. This was again

confirmed with improvements by king Richard the firſt, who,

in the ſecond year of his reign , not only eſtabliſhed theſe con

ceffions, by ordaining that the owner, if he was ſhipwrecked and

eſcaped, " omnes res fuas liberas et quietas haberet," but alſo, that,

if he perished, his children , or in default of them his brethren

and fiſters, ſhould retain the property ; and, in default of brother

or ſiſter, then the goods fhould remain to the king . And the

law, ſo long after as the reign of Henry III, ſeems ſtill to have

been guided by the fame equitable provifions. For then if a dog

(for inſtance) eſcaped, by which the owner might be diſcovered,

or if any certain mark were fet on the goods, by which they

might be known again, it was held to be no wreck . And this

is certainly moſt agreeable to reafon ; the rational claim of the

king being only founded upon this, that the true owner cannot

be aſcertained . But afterwards, in the ftatute of Weſtminſter

the firſt , the law is laid down more agreeable to the charter of

king Henry the ſecond : and upon that ſtatute hath ſtood the legal

doctrine of wrecks to the preſent time. It enacts, that if any live

thing eſcape (a man, a cat, or a dog ; which, as in Bracton, are

only put for examples , ) in this cafe, and, as it ſeems, in this cafe

only, it is clearly not a legal wreck : but the ſheriff ofthe county

"

a Spelm. Cod. apud Wilkins. 305. owners ; adding this humane expoftulation,

b26May, A. D.1174 . 1 Rym. Foed. 36. " Quod enim jus habet fifcus in aliena calami

Rog. Hoved. in Ric. I.
"tate, ut de re tam luctuofa compendium fe&e

66
tur ? "d In like manner Conftantine the great,

finding that by the imperial lawthe revenue

of wrecks was given to the prince's treaſury

or fifcus, reftrained it by an edi &t (Cod. 11 .

5. 1.) and ordered them to remain to the

e Bract . 1. 3. c. 3 .

f 3 Edw. I. c.4.

Flet. 1. c. 44. 2 Inft. 167 .

M m is
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is bound to keep the goods a year and a day (as in France for one

year, agreeably to the maritime laws of Oleron , and in Holland

for a year and an half) that if any man can prove a property in

them, either in his own right or by right of repreſentation ' , they

ſhall be reſtored to him without delay ; but, if no fuch property

be proved within that time, they then ſhall be the king's . Ifthe

goods are of a perishable nature, the fheriff may fell them, and

the money fhall be liable in their ſtead . This revenue of wrecks

is frequently granted out to lords of manors, as a royal fran

chife ; and if any one be thus entitled to wrecks in his own land,

and the king's goods are wrecked thereon, the king may claim

them at any time, even after the year and day '.

IT is to be obſerved, that in order to conſtitute a legal wreck,

the goods muſt come to land. If they continue at fea, the law

diftinguiſhes them by the barbarous and uncouth appellations of

jetfam, flotfam, and ligan. Jetfam is where goods are caft into

the fea, and there fink and remain under water : flotfam is where

they continue ſwimming on the furface of the waves : ligan is

where they are funk in the ſea, but tied to a cork or buoy, in

order to be found again". Theſe are alſo the king's, if no owner

appears to claim them ; but, if any owner appears, he is entitled

to recover the poffeffion. For even if they be caft overboard,

without any mark or buoy, in order to lighten the ſhip, the

owner is not by this act of neceffity conftrued to have renounced

his property : much lefs can things ligan be fuppofed to be

abandoned, fince the owner has done all in his power, to affert

and retain his property. Theſe three are therefore accounted fo

far a diftinct thing from the former, that by the king's grant to

a man of wrecks, things jetfam, flotfam, and ligan will not

pafs .

§. 28.

i 2 Inft. 168.

Plowd. 166.

1
2 Inft. 168. Bro. Abr. tit . Wreck.

5 Rep. 106.
01

Quae enim res in tempeftate, levandae na

vis caufa, ejiciuntur, bae dominorum permanent.

Quia palam eft, eas non eo animo ejici, quod

quis habere nolit. Inft. 2. 1. §. 48.

• 5 Rep. 108.

WRECKS,
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WRECKS, in their legal acceptation, are at preſent not very

frequent it rarely happening that every living creature on board

periſhes ; and if any ſhould furvive, it is a very great chance,

fince the improvement of commerce, navigation, and correfpon

dence, but the owner will be able to affert his property within

the year and day limited by law. And in order to preſerve this

property entire for him, and if poffible to prevent wrecks at all ,

our laws have made many very humane regulations ; in a fpirit

quite oppofite to thoſe favage laws, which formerly prevailed in

all the northern regions of Europe, and a few years ago were

ftill faid to fubfift on the coafts of the Baltic fea, permitting the

inhabitants to feize on whatever they could get as lawful prize ;

or, as an author of their own expreffes it, "in naufragorum miferia

** et calamitate tanquam vultures ad praedam currere "." For by

the ſtatute 2 Edw. III. c. 13. if any ſhip be loſt on the ſhore,

and the goods.come to land ( fo as it be not legal wreck ) they

ſhall be preſently delivered to the merchants, they paying only a

reaſonable reward to thoſe that ſaved and preſerved them, which

is intitled falvage. Alfo by the common law, if any perfons

( other than the sheriff) take any goods fo caft on fhore, which

are not legal wreck, the owners might have a commiffion to en

quire and find them out, and compel them to make reſtitution .

And by ſtatute 12 Ann . ſt. 2. c.18 . confirmed by 4 Geo. I. c.12 .

in order to affift the diftreffed, and prevent the fcandalous illegal

practices on ſome of our fea coafts, ( too fimilar to thoſe on the

Baltic) it is enacted, that all head-officers and others of towns

near the ſea ſhall, upon application made to them, fummon as

many hands as are neceffary, and fend them to the relief of any

ſhip in diſtreſs, on forfeiture of 100l. and, in caſe of affiſtance

given, ſalvage ſhall be paid by the owners, to be aſſeſſed by three

neighbouring juſtices. All perfons that fecrete any goods fhall

forfeit their treble value : and if they wilfully do any act whereby

the ſhip is loft or deftroyed, by making holes in her, ftealing her

pumps, or otherwife, they are guilty of felony, without benefit

P Stiernh. de jure Sueon. 1.3. c. 5.

t

9 F. N. B. 112.
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of clergy. Laſtly, by the ftatute 26 Geo. II . c. 19. plundering.

any veffel either in diftrefs, or wrecked, and whether any living

creature be on board or not, (for, whether wreck or otherwiſe,

it is clearly not the property of the populace) ſuch plundering, I

fay, or preventing the eſcape of any perſon that endeavors to fave

his life, or wounding him with intent to deſtroy him, or putting

out falfe lights in order to bring any veffel into danger, are all

declared to be capital felonies ; in like manner as the deſtroying

trees, ſteeples, or other ſtated ſeamarks, is puniſhed by the ſtatute

8 Eliz. c. 13. with a forfeiture of 2001. Moreover, by the

ſtatute of George II, pilfering any goods caft afhore is declared

to be petty larceny ; and many other falutary regulations are

made, for the more effectually preferving fhips of any nation in

diftrefs '.

XII. A TWELFTH branch of the royal revenue, the right

to mines, has it's original from the king's prerogative of coinage,

in order to ſupply him with materials : and therefore thoſe mines,

which are properly royal, and to which the king is entitled when

found, are only thofe of filver and gold . By the old common

law, ifgold or filver be found in mines of baſe metal, according

to the opinion of ſome the whole was a royal mine, and belonged

to the king; though others held that it only did fo, if the quan

tity of gold or filver was of greater value than the quantity of

baſe metal . But now by the ftatutes 1 W. & M. ft. 1. c . 30 .

and 5W. & M. c.6 . this difference is made immaterial ; it being

enacted, that no mines of copper, tin, iron, or lead, ſhall be

looked upon as royal mines, notwithſtanding gold or filver may

be extracted from them in any quantities : but that the king, or

perfons claiming royal mines under his authority, may have the

r
By the civil law, to deftroy perfons

ſhipwrecked, or prevent their faving the

ſhip, is capital. And to fteal even a plank

from a veffel in diftreſs, or wrecked , makes

the partyliable to answer or the whole fhip

and cargo. (Ff. 47.9.3 . ) The laws alfo of

the Wifigoths, and the most early Neapo

litan conftitutions, puniſhed with the utmoſt

feverity all thofe who neglected to affiſt any

fhip in diftrefs, or plundered any goods caft

on fhore. ( Lindenbrog. Cod. LL. antiq.

146.715.)

S
2 Inft.

577.

Plowd. 366.

ore,
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ore, (other than tin-ore in the counties of Devon and Cornwall)

paying for the fame a price ſtated in the act. This was an ex

tremely reaſonable law : for now private owners are not diſcou

raged from working mines, through a fear that they may be

claimed as royal ones ; neither does the king depart from the juſt

rights of his revenue, fince he may have all the precious metal.

contained in the ore, paying no more for it than the value of the

baſe metal which it is ſuppoſed to be ; to which baſe metal the

land-owner is by reaſon and law entitled .

XIII . To the fame original may in part be referred the re

venue of treaſure-trove ( derived from the French word, trover,

to find ) called in Latin thefaurus inventus, which is where any

money or coin, gold, filver, plate, or bullion , is found hidden in

the earth, or other private place, the owner thereof being un

known ; in which caſe the treaſure belongs to the king : but if

he that hid it be known, or afterwards found out, the owner

and not the king is entitled to it ". Alfo if it be found in the

fea, or upon the earth, it doth not belong to the king, but the

finder, if no owner appears ". So that it ſeems it is the hiding,

not the abandoning of it, that gives the king a property : Bracton*

defining it, in the words of the civilians, to be " vetus depofitio

"pecuniae." This difference clearly ariſes from the different in

tentions, which the law implies in the owner. A man, that hides

his treaſure in a fecret place, evidently does not mean to relin

quifh his property ; but referves a right of claiming it again,

when he ſees occafion ; and, if he dies and the fecret alfo dies

with him, the law gives it the king, in part of his royal revenue.

But a man that ſcatters his treaſure into the fea, or upon the

public furface of the earth, is conſtrued to have abſolutely aban

doned his property, and returned it into the common ſtock , with

out any intention of reclaiming it ; and therefore it belongs, as

in a ſtate of nature, to the firſt occupant, or finder ; unleſs the

owner appear and affert his right, which then proves that the loſs

was by accident, and not with an intent to renounce his property.

* 1. 3. 6. 3. §. 4.
17 3 Inft. 132. Dalt. Sheriffs . c . 16.

Britt. c. 17. Finch. L. 177.
FOR
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FORMERLY all treaſure-trove belonged to the finder' ; as was

alſo the rule of the civil law . Afterwards it was judged expe

dient for the purpoſes of the ſtate, and particularly for the coinage,

to allow part of what was fo found to the king ; which part was

affigned to be all hidden treafure ; fuch as is cafually loft and un

claimed, and alfo fuch as is defignedly abandoned, ftill remaining

the right of the fortunate finder. And that the prince ſhall be

entitled to this hidden treaſure is now grown to be, according to

Grotius , "jus commune, et quafi gentium :" for it is not only ob

ſerved, he adds, in England, but in Germany, France, Spain,

and Denmark. The finding of depofited treaſure was much more

frequent, and the treaſures themſelves more confiderable, in the

infancy of our conftitution than at prefent. When the Romans,

and other inhabitants of the reſpective countries which compofed

their empire, were driven out by the northern nations, they con

cealed their money under-ground; with a view of reforting to it

again when the heat of the irruption fhould be over, and the in

vaders driven back to their defarts. But as this never happened,

the treaſures were never claimed ; and on the death ofthe owners

the fecret alfo died along with them. The conquering generals,

being aware of the value of theſe hidden mines, made it highly

penal to fecrete them from the public ſervice. In England there

fore, as among the feudifts", the puniſhment of ſuch as concealed

from the king the finding of hidden treaſure was formerly no leſs

than death ; but now it is only fine and impriſonment © .

XIV. WAIFS, bona waviata, are goods ftolen, and waived

or thrown away by the thief in his flight, for fear of being ap

prehended. Theſe are given to the king by the law, as a puniſh

ment upon the owner, for not himſelf purſuing the felon, and

taking away his goods from him . And therefore if the party

robbed do his diligence immediately to follow and apprehend the

y Bracton. I. 3. c. 3. 3 Inft . 133.

z Ff. 41.1.31.

a dejur. b. &p. 1. 2. c. 8. §.7.

b Glanv. l. 1. c. 2. Crag. 1 , 16. 40.

с
3
Inft. 133.

Cro. Eliz. 694.

thief
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thief (which is called making fresh fuit) or do convict him after

wards, or procure evidence to convict him, he fhall have his

goods again . Waived goods do alfo not belong to the king, till

feifed by fomebody for his ufe ; for if the party robbed can feife

them firſt, though at the diſtance of twenty years, the king ſhall

never have them . If the goods are hid by the thief, or left any

where by him, ſo that he had them not about him when he fled,

and therefore did not throw them away in his flight ; theſe alſo

are not bona waviata, but the owner may have them again when

he pleaſes . The goods of a foreign merchant, though ſtolen

and thrown away in flight, fhall never be waifs : the reafon

whereof may be, not only for the encouragement of trade, but

alſo becauſe there is no wilful default in the foreign merchant's

not purſuing the thief, he being generally a ſtranger to our laws,

our ufages, and our language.

XV. ESTRAYS are fuch valuable animals as are found wan

dering in anymanor or lordship, and no man knoweth the owner

ofthem ; in which cafe the lawgives them to the king as the gene

ral owner and lord paramount of the foil, in recompence for the

damage which they may have done therein ; and they now moſt

commonly belong to the lord of the manor, by fpecial grant from

the crown. But in order to veſt an abſolute property in the king

or his grantees, they muſt be proclaimed in the church and two

market towns next adjoining to the place where they are found ;

and then, if no man claims them, after proclamation and a year

and a day paffed, they belong to the king or his fubftitute with

out redemption ; even though the owner were a minor, or un

der any other legal incapacity . A provifion fimilar to which ob

tained in the old Gothic conftitution, with regard to all things

that were found, which were to be thrice proclaimed, primum

coram comitibus et viatoribus obviis, deinde in proxima villa vel pago,

e Finch. L. 212.

Ibid.

ร

L

5 Rep. 109.

Fitzh. Abr. tit. Eftray. 1. 3 Bulkr. 19.

1 Mirr. c. 3. §. 19.

k 5 Rep. 108. Bro. Abr. tit. Eftray. Cro.

Eliz. 716.

poftremo

y
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poftremo coram ecclefia vel judicio : and the ſpace of a year was al

lowed for the owner to reclaim his property ' . If the owner

claims them within the year and day, he muſt
pay the charges of

finding, keeping, and proclaiming them ". The king or lord

has no property till the year and day paffed : for if a lord keep

eth an eſtray three quarters of a year, and within the year it

ſtrayeth again, and another lord getteth it, the firſt lord cannot

take it again ". Any beaſt may be an eftray, that is by nature

tame or reclaimable, and in which there is a valuable property,

as fheep, oxen, fwine, and horſes, which we in general call

cattle ; and fo Fleta defines it, pecus vagans, quod nullus petit,

Sequitur, vel advocat. For animals upon which the law fets no

value, as a dog or cat, and animals ferae naturae, as a bear or

wolf, cannot be confidered as eftrays. So fwans may be eſtrays,

but not any other fowl ; whence they are faid to be royal fowl.

The reaſon of which diftinction feems to be, that, cattle and fwans

being of a reclaimed nature, the owner's property in them is not

loft merely by their temporary eſcape ; and they alſo, from their

intrinſic value, are a fufficient pledge for the expenſe of the lord

of the franchiſe in keeping them the year and day. For he that

takes an eſtray is bound, fo long as he keeps it, to find it in pro

viſions and keep it from damage ; and may not uſe it by way of

labour, but is liable to an action for fo doing . Yet he may milk

a cow, or the like, for that tends to the prefervation, and is for

the benefit, of the animal .

BESIDES the particular reafons before given why the king

ſhould have the ſeveral revenues of royal fiſh, ſhipwrecks, treaſure

trove, waifs, and eſtrays, there is alſo one general reaſon which

holds for them all ; and that is, becauſe they are bona vacantia,

or goods in which no one elfe can claim a property. And there

fore by the law of nature they belonged to the firſt occupant or

1 Stiernh. de jur. Gothor. l. 3. c. 5.

m Dalt. Sh.
79.

n Finch. L. 177.

。 7. I. c. 43.

P 7 Rep. 17.

41 Roll . Abr. 889 .

Cro. Jac. 147.

Cro. Jac. 148. Noy. 119.

finder ;
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finder ; and fo continued under the imperial law. But, in fett

ling the modern conftitutions of moſt of the governments in

Europe, it was thought proper ( to prevent that ftrife and con

tention, which the mere title of occupancy is apt to create and

continue, and to provide for the ſupport of public authority in a

manner the leaſt burthenfome to individuals ) that theſe rights

ſhould be annexed to the fupreme power by the poſitive laws of

the ſtate. And fo it came to paſs that, as Bracton expreſſes it ,

haec, quae nullius in bonis funt, et olim fuerunt inventoris de jure

naturali, jam efficiuntur principis de jure gentium.

XVI. THE next branch of the king's ordinary revenue confifts

in forfeitures of lands and goods for offences ; bona confifcata, as

they are called by the civilians, becauſe they belonged to thefifcus

or imperial treaſury ; or, as our lawyers term them, forisfacta,

that is, fuch whereof the property is gone away or departed from

the owner. The true reaſon and only ſubſtantial ground of any

forfeiture for crimes confift in this ; that all property is derived

from fociety, being one of thoſe civil rights which are conferred

upon individuals, in exchange for that degree of natural freedom ,

which every man muſt facrifice when he enters into focial com

munities. If therefore a member of any national community

violates the fundamental contract of his affociation, by tranf

greffing the municipal law, he forfeits his right to fuch privileges

as he claims by that contract ; and the ftate may very juſtly re

fume that portion of property, or any part of it, which the laws

have before affigned him . Hence, in every offence of an atro

cious kind, the laws of England have exacted a total confiſcation

of the moveables or perfonal eſtate ; and in many caſes a perpe

tual, in others only a temporary, loſs of the offender's immove

ables or landed property ; and have veſted them both in the king,

who is the perſon fuppofed to be offended, being the one viſible

magiſtrate in whom the majeſty of the public refides. The parti

culars of theſe forfeitures will be more properly recited when we

treat of crimes and mifdemefnors. I therefore only mention them

here,

t l. 1. c. 12.

N n
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here, for the fake of regularity, as a part of the cenfus regalis ;

and fhall poftpone for the preſent the farther confideration of all

forfeitures, excepting one fpecies only, which arifes from the

misfortune rather than the crime of the owner, and is called a

deodand.

W

By this is meant whatever perſonal chattel is the immediate

occafion of the death of any reaſonable creature ; which is for

feited to the king, to be applied to pious uſes, and diſtributed in

alms by his high almoner " ; though formerly deftined to a

more fuperftitious purpoſe. It ſeems to have been originally de

figned, in the blind days of popery, as an expiation for the fouls

of fuch as were fnatched away by fudden death ; and for that

purpoſe ought properly to have been given to holy church " ; in

the fame manner, as the apparel of a ſtranger who was found

dead was applied to purchaſe maffes for the good of his ſoul .

And this may account for that rule of law, that no deodand is

due where an infant under the years of difcretion is killed by a

fall from a cart, or horfe, or the like, not being in motion *

whereas, if an adult perfon falls from thence and is killed, the

thing is certainly forfeited . For the reaſon given by fir Matthew

Hale feems to be very inadequate, viz. becauſe an infant is not

able to take care of himfelf : for why ſhould the owner fave his

forfeiture, on account of the imbecillity of the child, which

ought rather to have made him more cautious to prevent any ac

cident of miſchief? The true ground of this rule feems rather

to be, that the child, by reafon of it's want of difcretion , is

prefumed incapable of actual fin, and therefore needed no deo

dand to purchaſe propitiatory maffes : but every adult, who dies

in actual fin, ftood in need of fuch atonement, according to the

humane fuperftition of the founders of the Engliſh law.

THUS ftands the law, if a perfon be killed by a fall from a

thing ſtanding ſtill . But if a horſe, or ox, or other animal, of

1 Hal . P. C. 419. Fleta. . 1. c. 25.

Fitzh. Abr. tit. Enditement. pl.27. Staunf,

P. C. 20, 21 .

X

3 Inft. 57. 1 Hal . P. C. 422 .

his
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his own motion, kill as well an infant as an adult, or if a cart

run over him, they ſhall in either cafe be forfeited as deodands ' ;

`which is grounded upon this additional reaſon, that fuch misfor

tunes are in part owing to the negligence of the owner, and there

fore he is properly puniſhed by fuch forfeiture . A like puniſh

ment is in like cafes inflicted by the mofaical law : " if an ox

"gore a man that he die, the ox fhall be ftoned , and his fleſh

" ſhall not be eaten ." And among the Athenians ', whatever was

the cauſe of a man's death, by falling upon him, was extermi

nated or caft out of the dominions of the republic. Where a

thing, not in motion, is the occafion of a man's death, that part

only which is the immediate cauſe is forfeited ; as if a man be

climbing up a wheel, and is killed by falling from it, the wheel

alone is a deodand : but, wherever the thing is in motion , not

only that
part which immediately gives the wound, (as the wheel,

which runs over his body) but all things which move with it and

help to make the wound more dangerous ( as the cart and loading,

which increaſe the preffure of the wheel) are forfeited . It mat

ters not whether the owner were concerned in the killing or not ;

for if a man kills another with my ſword, the ſword is forfeited

as an accurſed thing . And therefore, in all indictments for homi

cide, the inſtrument of death and the value are prefented and

found by the grand jury ( as, that the ftroke was given with a

certain penknife, value fixpence) that the king or his grantee may

claim the deodand : for it is no deodand, unless it be prefented

as fuch by a jury of twelve men . No deodands are due for ac

cidents happening upon the high fea, that being out of the jurif

diction of the common law : but if a man falls from a boat or

* Omnia, quae movent ad mortem, funt Deo tatur; vel ex aedibus meis cadat, vel incidat

danda. Bracton. /. 3. c. 5.

2-Exod. 21. 28.

Aefchin. contr. Ctesiph.

1 Hal. P. C. 422.

1 Hawk. P. C. c. 26.

the anA fimilar rule obtained among

tient Goths. Si quis, me nefciente, quocunque

meo telo vel inftrumento in perniciem juam abu

b

C

1

in puteum meum, quantumvis te&tum et munitum,

vel in cataratam, et fub molendino meo con

fringatur, ipfe aliqua muleta plectar ; ut in

parte infelicitatis meae numeretur, habuiſſe vel

aedificafe aliquod quo homo periret. Stiernhook

de jure Goth. . 3. c. 4.

C
Dr & St. d. 2. c.51 .

f

Nn

3 Inft. 57.

2
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ſhip in freſh water, and is drowned, the veſſel and cargo are in

ftrictneſs a deodand .

DEODANDS, and forfeitures in general, as well as wrecks,

treaſure trove, royal fiſh, mines, waifs, and eſtrays, may be granted

by the king to particular ſubjects, as a royal franchiſe : and in

dced they are for the moſt part granted out to the lords of manors,

or other liberties ; to the perverfion of their original deſign .

XVII. ANOTHER branch of the king's ordinary revenue

arifes from efcheats of lands, which happen upon the defect of

heirs to fucceed to the inheritance ; whereupon they in general

revert to and veſt in the king, who is eſteemed, in the eye of the

law, the original proprietor of all the lands in the kingdom.

But the difcuffion of this topic more properly belongs to the fe

cond book of theſe commentaries, wherein we ſhall particularly

confider the manner in which lands may be acquired or loft by

efcheat.

XVIII. I PROCEED therefore to the eighteenth and laſt

branch of the king's ordinary revenue ; which confiſts in the

cuftody of idiots, from whence we ſhall be naturally led to con

fider alſo the cuftody of lunatics .

AN idiot, or natural fool, is one that hath had no underſtand

ing from his nativity ; and therefore is by law prefumed never

likely to attain any. For which reafon the cuftody of him and

of his lands was formerly vefted in the lord of the fee ; (and

therefore ftill, by ſpecial cuſtom, in fome manors the lord ſhall

have the ordering of idiot and lunatic copyholders ' ) but, by rea

fon of the manifold abuſes of this power by ſubjects, it was at

laft provided by common confent, that it ſhould be given to the

king, as the general confervator of his people, in order to pre

vent the idiot from wafting his eftate, and reducing himſelf and

83 Inft. 58. 1 Hal . P. C. 423. Molloy de

jur, maritim. 2. 225 .

h Flet. 1. c. 11. § . 10.

i Dyer. 302. Hutt. 17. Noy 27 .

his
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his heirs to poverty and diſtreſs * : This fifcal prerogative of the

king is declared in parliament by ftatute 17 Edw. II . c. 9. which

directs ( in affirmance of the common law ' , ) that the king ſhall

have ward of the lands of natural fools, taking the profits with

out waſte or deftruction , and fhall find them neceffaries ; and af

ter the death of ſuch idiots he ſhall render the eſtate to the heirs ;

in order to prevent fuch idiots from aliening their lands, and their

heirs from being diſherited .

By the old common law there is a writ de idiota inquirendo, to

enquire whether a man be an idiot or not m : which muft be

tried by a jury of twelve men ; and if they find him purus idiota,

the profits of his lands, and the cuſtody of his perſon may be

granted by the king to ſome ſubject, who has intereſt enough to

obtain them ". This branch of the revenue hath been long con

ſidered as a hardſhip upon private families ; and fo long ago as

in the 8 Jac. I. it was under the confideration of parliament,

to veſt this cuſtody in the relations of the party, and to ſettle an

equivalent on the crown in lieu of it ; it being then propoſed to

ſhare the ſame fate with the flavery of the feodal tenures, which

has been fince aboliſhed . Yet few inftances can be given of the

oppreffive exertion of it, fince it ſeldom happens that a jury finds

a man an idiot a nativitate, but only non compos mentis from fome

particular time ; which has an operation very different in point of

law.

A MAN is not an idiot , if he hath any glimmering of rea

fon, ſo that he can tell his parents, his age, or the like common

matters. But a man who is born deaf, dumb, and blind, is looked

upon by the law as in the ſame ſtate with an idiot ; he being

fuppofed incapable of underſtanding, as wanting thoſe ſenſes which

furniſh the human mind with ideas.

F.N. B. 232.

4 Rep . 126.

m F.N. B. 232 .

This power, though of late very rarely

exerted, is ftill alluded to in common fpeech,

1

by that uſual expreffion of begging a man

for a fool.

0

4Inft . 203. Com. Journ. 1610.

P F. N. B. 233.

1 Co. Litt. 42. Fleta. 7. 6. c. 40.

A LUNATIC,



294 Book I.
The RIGHTS

A LUNATIC, or non compos mentis, is one who hath had un

derſtanding, but by diſeaſe, grief, or other accident hath loft the

uſe of his reaſon . A lunatic is indeed properly one that hath lu

cid intervals ; fometimes enjoying his fenfes, and fometimes not,

and that frequently depending upon the change of the moon .

But under the general name of non compos mentis (which fir Ed

ward Coke fays is the moſt legal name ' ) are comprized not only

lunatics, but perfons under frenzies ; or who lofe their intellects

by diſeaſe ; thoſe that grow deaf, dumb, and blind, not being

born ſo ; or ſuch, in ſhort, as are by any means rendered inca

pable of conducting their own affairs . To theſe alſo, as well as

idiots, the king is guardian, but to a very different purpoſe. For

the law always imagines, that theſe accidental misfortunes may

be removed ; and therefore only conftitutes the crown a truſtee

for the unfortunate perfons, to protect their property, and to ac

count to them for all profits received, if they recover, or after

their deceaſe to their repreſentatives . And therefore it is declared

by the ftatute 17 Edw. II . c. 10. that the king ſhall provide for

the cuftody and fuftentation of lunatics, and preferve their lands

and the profits of them, for their uſe, when they come to their

right mind : and the king ſhall take nothing to his own uſe ; and

if the parties die in ſuch eſtate, the refidue fhall be diftributed for

their fouls by the advice of the ordinary, and of courſe ( by the

fubfequent amendments of the law of adminiftrations) fhall now

go to their executors or adminiftrators.

T

THE method of proving a perfon non compos is very fimilar to

that of proving him an idiot. The lord chancellor, to whom,

by fpecial authority from the king, the cuftody of idiots and

lunatics is intrufted , upon petition or information, grants a com

miffion in nature of the writ de idiota inquirendo, to enquire into

the party's ftate of mind ; and if he be found non compos, he

ufually commits the care of his perfon, with a fuitable allowance

for his maintenance, to fome friend, who is then called his com

1 Inft. 246.
S

3 P. Wms . 108.

}

mittee.
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mittee. However, to prevent finifter practices, the next heir is

never permitted to be this committee of the perfon ; becauſe it

is his intereft that the party ſhould die. But, it hath been ſaid,

there lies not the fame objection againſt his next of kin, provided

he be not his heir ; for it is his intereft to preſerve the lunatic's

life, in order to increaſe the perſonal eſtate by ſavings, which he

or his family may hereafter be entitled to enjoy . The heir is

generally made the manager or committee of the eftate, it being

clearly his intereft by good management to keep it in condition ;

accountable however to the court of chancery, and to the non

compos himſelf, if he recovers ; or otherwife, to his admini

ftrators.

In this care of idiots and lunatics the civil law agrees with

ours ; by affigning them tutors to protect their perfons, and cu

rators to manage their eftates. But in another inftance the Ro

man law goes much beyond the Engliſh. For, if a man by no

torious prodigality was in danger of wafting his eftate, he was

looked upon as non compos and committed to the care of curators

or tutors by the praetor " . And by the laws of Solon fuch pro

digals were branded with perpetual infamy". But with us, when

a man on an inqueft of idiocy hath been returned an unthrift and

not an idiot , no farther proceedings have been had. And the

propriety of the practice itſelf feems to be very queftionable. It

was doubtless an excellent method of benefiting the individual

and of preferving eſtates in families ; but it hardly feems calcu

lated for the genius of a free nation, who claim and exercife the

liberty of using their own property as they pleaſe. " Sic utere

" tuo, ut alienum non laedas," is the only reſtriction our laws have

given with regard to oeconomical prudence. And the frequent

circulation and transfer of lands and other property, which can

t 2 P. Wms. 638.

" Solent praetores, fi talem hominem inve

nerint, qui neque tempus neque finem expenfa

rum babet, fed bona fua dilacerando et difi

pando profundit, curatorem ei dare, exemplo

furiofi : et tamdiu erunt ambo in curatione,

quamdiu vel furiofus fanitatem, vel ille bonos

mores, receperit. Ff. 27. 10. 1 .

w Potter. Antiqu. b . 1. c. 26.

* Bro. Abr. tit. Ideot. 4.

not
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not be effected without extravagance fomewhere, are perhaps not

a little conducive towards keeping our mixed conſtitution in it's

due health and vigour.

THIS may ſuffice for a ſhort view of the king's ordinary re

venue, or the proper patrimony of the crown ; which was very

large formerly, and capable of being increaſed to a magnitude

truly formidable : for there are very few eftates in the kingdom,

that have not, at fome period or other fince the Norman con

queſt, been veſted in the hands of the king by forfeiture, eſcheat,

or otherwiſe. But, fortunately for the liberty of the ſubject, this

hereditary landed revenue, by a ſeries of improvident manage

ment, is funk almoſt to nothing ; and the cafual profits, arifing

from the other branches of the cenfus regalis, are likewiſe almoſt

all of them alienated from the crown . In order to ſupply the

deficiences of which, we are now obliged to have recourſe to

new methods of raiſing money, unknown to our early anceſtors ;

which methods conftitute the king's extraordinary revenue. For,

the publick patrimony being got into the hands of private ſub

jects, it is but reaſonable that private contributions ſhould ſupply

the public fervice. Which, though it may perhaps fall harder

upon fome individuals, whofe anceſtors have had no fhare in the

general plunder,.than upon others, yet, taking the nation through

out, it amounts to nearly the fame ; provided the gain by the

extraordinary, ſhould appear to be no greater than the lofs by the

ordinary, revenue. And perhaps, if every gentleman in the king

dom was to be ſtripped of fuch of his lands as were formerly

the property of the crown ; was to be again fubject to the in

conveniences of purveyance and pre-emption, the oppreffion of

foreft laws, and the flavery of feodal tenures ; and was to refign

into the king's hands all his royal franchiſes of waifs, wrecks,

eftrays, treaſure-trove, mines, deodands, forfeitures, and the like

he would find himſelf a greater lofer, than by paying his quota

to fuch taxes, as are neceffary to the fupport of
government.

The thing therefore to be wifhed and aimed at in a land of li

berty, is by no means the total abolition of taxes, which would

draw
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draw after it very pernicious confequences, and the very fuppo

fition of which is the height of political abfurdity. For as the

true idea of government and magiftracy will be found to confift

in this, that ſome few men are deputed by many others to preſide

over public affairs, ſo that individuals may the better be en

abled to attend to their private concerns ; it is neceſſary that thofe

individuals ſhould be bound to contribute a portion of their pri

vate gains, in order to ſupport that government, and reward that

magiſtracy, which protects them in the enjoyment of their re

ſpective properties. But the things to be aimed at are wiſdom and

moderation, not only in granting, but alſo in the method of rai

fing, the neceſſary fupplies ; by contriving to do both in ſuch a

manner as may be moft conducive to the national welfare and at

the fame time moft confiftent with oeconomy and the liberty of

the ſubject ; who, when properly taxed, contributes only, as was

before obſerved , fome part of his property, in order to enjoy

the reſt.

THESE extraordinary grants are uſually called by the ſynony

mous names of aids, fubfidies, and fupplies ; and are granted,

we have formerly feen ' , by the commons of Great Britain, in

parliament aſſembled : who, when they have voted a ſupply to his

majeſty, and ſettled the quantum of that fupply, ufually refolve

themſelves into what is called a committee of ways and means,

to confider of the ways and means of raiſing the ſupply ſo voted.

And in this committee every member (though it is looked upon

as the peculiar province of the chancellor of the exchequer) may

propoſe ſuch ſcheme of taxation as he thinks will be leaft detri

mental to the public. The refolutions of this committee (when

approved by a vote of the house ) are in general eſteemed to be

(as it were) final and conclufive . For, through the fupply can

not be actually raiſed upon the fubject till directed by an act of

the whole parliament, yet no monied man will fcruple to advance

to the government any quantity of ready caſh, on the credit of a

y pag. 271 . z pag. 163.

00 bare
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bare vote of the houſe of commons, though no law be yet paffed

to eſtabliſh it.

THE taxes, which are raiſed upon the fubject, are either an

nual or perpetual. The ufual annual taxes are thoſe upon land

and malt.

I. THE land tax, in it's modern fhape, has fuperfeded all the

former methods of rating either property, or perfons in refpect of

their property, whether by tenths or fifteenths, fubfidies on land,

hydages, fcutages, or talliages ; a fhort explication of which will

greatly affift us in underſtanding our antient laws and hiſtory.

TENTHS, and fifteenths , were temporary aids iffuing out

ofperfonal property, and granted to the king by parliament. They

were formerly the real tenth or fifteenth part of all the moveables

belonging to the ſubject ; when fuch moveables, or perſonal eſ

tates, were a very different and a much leſs confiderable thing

than what they ufually are at this day. Tenths are faid to have

been firſt granted under Henry the ſecond, who took advantage

of the faſhionable zeal for croifades to introduce this new taxa

tion, in order to defray the expenſe of a pious expedition to Pa

leſtine, which he really or feemingly had projected againſt Sala

dine emperor of the Saracens ; whence it was originally denomi

nated the Saladine tenth . But afterwards fifteenths were more

ufually granted than tenths. Originally the amount of theſe taxes

was uncertain, being levied by affeffments new made at every freſh

grant of the commons, a commiffion for which is preſerved by

Matthew Paris : but it was at length reduced to a certainty in

the eighth of Edw. III . when, by virtue of the king's commiffion,

new taxations were made of every township, borough, and city

in the kingdom, and recorded in the exchequer; which rate was,

at the time, the fifteenth part of the value of every townſhip,

the whole amounting to about 29000l. and therefore it ſtill kept

a
2 Inft. 77. 4 Inft. 34.

Hoved. A. D. 1188. Carte. 1. 719.

Hume. 1. 329.

A.D. 1232.

¡
up
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the name of a fifteenth, when, by the alteration ofthe value

money and the encreaſe of perfonal property, things came to

be in a very different fituation. So that when, of later years, the

commons granted the king a fifteenth, every pariſh in England

immediately knew their proportion of it ; that is, the fame identi

cal ſum that was affeffed by the fame aid in the eighth of Edw. III ;

and then raiſed it by a rate among themſelves, and returned it

into the royal exchequer.

up

of

THE other antient levies were in the nature of a modern land

tax ; for we may trace up the original of that charge as high as

to the introduction of our military tenures ; when
every tenant

of a knight's fee was bound, if called upon, to attend the king

in his army

for forty days in every year. But this perſonal at

tendance growing troubleſome in many reſpects, the tenants found

means of compounding for it, by firft fending others in their

ſtead, and in proceſs of time by making a pecuniary fatisfaction

to the crown in lieu of it. This pecuniary ſatisfaction at laſt came

to be levied by affeffments, at fo much for every knight's fee,

under the name of fcutages ; which appear to have been levied

for the firſt time in the fifth year of Henry the fecond, on ac

count of his expedition to Toulouſe, and were then ( I appre

hend) mere arbitrary compofitions, as the king and the ſubject

could agree. But this precedent being afterwards abuſed into a

means of oppreffion, (by levying fcutages on the landholders by

the royal authority only, whenever our kings went to war, in or

der to hire mercenary troops and pay their contingent expences )

it became thereupon a matter of national complaint ; and king

John was obliged to promiſe in his magna carta®, that no ſcutage

fhould be impoſed without the confent of the common council

of the realm . This claufe was indeed omitted in the charters of

Henry III, where we only find it ſtipulated, that fcutages ſhould

be taken as they were uſed to be in the time of king Henry the

fecond. Yet afterwards, by a variety of ſtatutes under Edward I

f

See the fecond book of thefe com

mentaries.

e cap. 14.

f

9 Hen. III . c. 37.

002 and
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and his grandfon , it was provided, that the king ſhall not take

aids or taſks, any talliage or tax, but by the common affent

of the great men and commons in parliament.

any

Or the fame nature with fcutages upon knights-fees were the

affeffments of hydage upon all other lands, and of talliage upon

cities and burghs ". But they all gradually fell into difufe, upon

the introduction of ſubſidies, about the time of king Richard II

and king Henry IV. Theſe were a tax, not immediately impo

fed upon property, but upon perſons in reſpect of their reputed

eftates, after the nominal rate of 4s. in the pound for lands, and

2s. 6d. for goods ; and for thofe of aliens in a double propor

tion. But this affeffment was alfo made according to an antient

valuation ; wherein the computation was ſo very moderate, and

the rental of the kingdom was ſuppoſed to be ſo exceeding low,

that one fubfidy of this fort did not, according to fir Edward

Coke , amount to more than 70000l. whereas a modern land

tax at the ſame rate produces two millions. It was antiently the

rule never to grant more than one fubfidy, and two fifteenths at

a time ; but this rule was broke through for the firſt time on a

very preffing occafion, the Spaniſh invafion in 1588 ; when the

parliament gave queen Elizabeth two fubfidies and four fifteenths .

Afterwards, as money funk in value, more fubfidies were given ;.

and we have an inftance in the firſt parliament of 1640, of the

king's defiring twelve fubfidies of the commons, to be levied in

three years ; which was looked upon as a ſtartling propoſal : though

lord Clarendon tells us , that the ſpeaker, ferjeant Glanvile, made

it manifeſt to the houſe, how very inconfiderable a fum twelve

ſubſidies amounted to, by telling them he had computed what he

was to pay for them ; and, when he named the fum, he being

known to be poffeffed of a great eftate, it ſeemed not worth any

farther deliberation. And indeed, upon calculation, we ſhall find,

that the total amount of theſe twelve fubfidies, to be raiſed in

825Edw. I. c. 5 & 6. 34 Edw. I. ft. 4.

c. 1. 14 Edw. III. ft. 2. c. I.

Madox. hift. exch. 480 .

4 Inft. 33.

ke Hift. b. 2.

i

three
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three years, is leſs than what is now raiſed in one year, by a

land tax
of two fhillings in the pound.

THE grant of ſcutages, talliages, or fubfidies by the commons:

did not extend to fpiritual preferments ; thoſe being uſually taxed

at the fame time by the clergy themſelves in convocation ; which

grants of the clergy were confirmed in parliament, otherwiſe

they were illegal, and not binding ; as the fame noble writer ob

ſerves ofthe fubfidies granted by the convocation, who continued

fitting after the diffolution of the firſt parliament in 1640. A

fubfidy granted by the clergy was after the rate of 4s . in the

pound according to the valuation of their livings in the king's

books ; and amounted, fir Edward Coke tells us , to about 20000 /.

While this cuftom continued, convocations were wont to fit as

frequently as parliaments : but the laſt fubfidies, thus given by

the clergy, were thofe confirmed by ftatute 15 Car. II. cap. 10.

fince which another method of taxation has generally prevailed,

which takes in the clergy as well as the laity ; in recompenfe for

which the beneficed clergy have from that period been allowed to

vote at the elections of knights of the fhire" ; and thenceforward.

alfo the practice of giving eccleſiaſtical ſubſidies hath fallen into

total difufe..

THE lay fubfidy was uſually raiſed by commiffioners appointed .

by the crown, or the great officers of ftate : and therefore in the

beginning of the civil wars between Charles I and his parliament,

the latter, having no other fufficient revenue to fupport them

ſelves and their meafures, introduced the practice of laying weekly

and monthly affeffments " of a ſpecific fum upon the feveral coun

ties of the kingdom ; to be levied by a pound rate on lands and

perfonal eſtates : which were occafionally continued during the

whole ufurpation, fometimes at the rate of 120000l. a month ;

fometimes at inferior rates °. After the reſtoration the antient

4 Inft. 33.

m Dalt. of fheriffs, 418. Gilb . hift. of

exch. c. 4..

]
n 29 Nov. 4.Mar. 1642 .

• One oftheſe bills of affeffment, in 1656,

is preferved in Scobell's collection, 400

method
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method of granting ſubſidies, inſtead of ſuch monthly aſſeſſments,

was twice, and twice only, renewed ; viz. in 1663 , when four

fubfidies were granted by the temporalty, and four by the clergy;

and in 1670, when 800000l. was raiſed by way of ſubſidy,

which was the laſt time of raiſing ſupplies in that manner. For,

the monthly affeffments being now eſtabliſhed by cuſtom, being

raiſed by commiffioners named by parliament, and producing a

more certain revenue ; from that time forwards we hear no more

of fubfidies ; but occafional affeffments were granted as the na

tional emergencies required. Theſe periodical affeffments, the

fubfidies which preceded them, and the more antient ſcutage,

hydage, and talliage, were to all intents and purpoſes a land tax ;

and the aſſeſſments were ſometimes expreffly called foº. Yet a

popular opinion has prevailed, that the land tax was first intro

duced in the reign of king William III ; becauſe in the year 1692

a new aſſeſſment or valuation of eſtates was made throughout the

kingdom ; which, though by no means a perfect one, had this

effect, that a ſupply of 500000l. was equal to 1 s. in the pound

of the value of the eſtates given in. And, according to this en

hanced valuation, from the year 1693 to the prefent, a period

of above ſeventy years, the land tax has continued an annual

charge upon the ſubject ; above half the time at 4s. in the pound,

ſometimes at 35, fometimes at 2s, twice at Is, but without any

total intermiffion . The medium has been 35. 3 d. in the pound,

being equivalent to twenty three antient ſubſidies, and amounting

annually to more than a million and an half of money. The

method of raiſing it is by charging a particular fum upon each

county, according to the valuation given in, A.D. 1692 : and this

ſum is affeffed and raiſed upon individuals ( their perſonal eſtates,

as well as real, being liable thereto ) by commiffioners appointed

in the act, being the principal landholders of the county, and

their officers.

II. THE other annual tax is the malt tax ; which is a fum of

7500001, raiſed every year by parliament, ever fince 1697, by

P Com. Journ. 26 Jun. 9 Dec. 1678. 9 in the years 1732 and 1733.

a duty
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a duty of 6 d. in the buſhel on malt, and a proportionable fum

on certain liquors, fuch as cyder and perry, which might other

wife prevent the confumption of malt. This is under the ma

nagement ofthe commiffioners of the excife ; and is indeed itſelf

no other than an annual excife, the nature of which ſpecies of

taxation I ſhall preſently explain : only premiſing at prefent, that

in the year 1760 an additional perpetual excife of 3 d. per bushel

was laid
upon malt; and in 1763 a proportionable excife was laid

upon cyder and perry.

THE perpetual taxes are,

I. THE Cuſtoms ; or the duties, toll, tribute, or tariff, pay

able
upon merchandize exported and imported . The confidera

tions upon which this revenue ( or the more antient part of it,

which aroſe only from exports ) was inveſted in the king, were

faid to be two ; 1. Becauſe he gave the fubject leave to depart

the kingdom, and to carry his goods along with him. 2. Becauſe

the king was bound of common right to maintain and keep up

the ports and havens, and to protect the merchant from pirates.

Some have imagined they are called with us cuſtoms, becauſe they

were the inheritance of the king by immemorial uſage and the

common law, and not granted him by any ftatute : but fir Ed

ward Coke hath clearly fhewn , that the king's firſt claim to

them was by grant of parliament 3 Edw. I. though the record

thereof is not now extant. And indeed this is in exprefs words

confeffed by ftatute 25 Edw. I. c. 7. wherein the king promifes

to take no cuſtoms from merchants, without the common affent

of the realm, "faving to us and our heirs, the cuſtoms on wools,

"fkins, and leather, formerly granted to us by the commonalty

" aforefaid .” Theſe were formerly called the hereditary cuſtoms

of the crown ; and were due on the exportation only of the faid

three commodities, and of none other : which were ftiled the

Staple commodities of the kingdom, becauſe they were obliged to

: 2 Inft . 58, 59.

1
Dyer. 165.

• Dyer. 43. pl. 24.

be



304
Book I.

The RIGHTS

༨

be brought to thoſe ports where the king's ftaple was eſtabliſhed,

in order to be there firſt rated, and then exported " . They were

denominated in the barbarous Latin of our antient records, cuf

tuma"; not confuetudines, which is the language of our law when

ever it means merely uſages . The duties on wool, ſheep-ſkins,

or woolfells, and leather, exported, were called cuftuma antiqua

five magna; and were payable by every merchant, as well native

as ftranger; with this difference, that merchant-ſtrangers paid an

additional toll, viz. half as much again as was paid by natives.

The cuftuma parva et nova were an impoſt of 3 d. in the pound,

due from merchant-ftrangers only, for all commodities as well

imported as exported ; which was uſually called the alien's duty,

and was firſt granted in 31 Edw. I *. But theſe antient hereditary

cuſtoms, eſpecially thofe on wool and woolfells , came to be of

little account when the nation became fenfible of the advantages

of a home manufacture, and prohibited the exportation of wool

by ſtatute 11 Edw. III . c. 1 .

1

THERE is alſo another antient hereditary duty belonging to

the crown, called the prifage or butlerage of wines. Priſage was a

right of taking two tons of wine from every ſhip importing into

England twenty tons or more ; which by Edward I was exchanged

into a duty of 25. for every ton imported by merchant-ſtrangers ;

which is called butlerage, becauſe paid to the king's butler .

OTHER Cuſtoms payable upon exports and imports are dif

tinguiſhed into fubfidies, tonnage, poundage, and other impofts.

Subfidies are fuch as were impofed by parliament upon any of the

ftaple commodities before mentioned, over and above the cuftuma

antiqua et magna: tonnage was a duty upon all wines imported,

over and above the prifage and butlerage aforefaid : poundage

was a duty impoſed ad valorem, at the rate of 12 d. in the pound,

u Dav. 9.

This appellation feems to be derived

from the French word couftum , or coûtum,

whichfignifies toll or tribute, and owes it's

own etymology to the word couft , which

·

fignifies price, charge, or, as we have adopt

ed it in English, coft .

X 4 Inft. 29.

y Dav. 8. b. 2 Bulftr. 254.

on
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on all other merchandize whatſoever : and the other impoſts were

fuch as were occafionally laid on by parliament, as circumſtances

and times required ". Theſe diftinctions are now in a manner

forgotten, except by the officers immediately concerned in this

department ; their produce being in effect all blended together,

under the one denomination of the cuſtoms.

By theſe we underſtand, at preſent, a duty or fubfidy paid by

the merchant, at the quay, upon all imported as well as exported

commodities, by authority of parliament ; unleſs where, for par

ticular national reaſons, certain rewards, bounties, or drawbacks,

are allowed for particular exports or imports. Thoſe of tonnage

and poundage, in particular, were at firſt granted, as the old fta

tutes, and particularly 1 Eliz. c. 19. exprefs it, for the defence

of the realm, and the keeping and ſafeguard of the ſeas, and for

the intercourſe of merchandize fafely to come into and paſs out

of the fame. They were at firft ufually granted only for a ſtated

term of years, as, for two years in 5 Ric. II ; but in Henry the

fifth's time, they were granted him for life by a ſtatute in the

third year of his reign ; and again to Edward IV for the term of

his life alfo fince which time they were regularly granted to all

his fucceffors, for life, fometimes at their firft, fometimes at other

fubfequent parliaments, till the reign of Charles the first ; when,

as had before happened in the reign of Henry VIII and other

princes, they were neglected to be aſked. And yet they were

imprudently and unconftitutionally levied and taken without con

fent of parliament, (though more than one had been affembled )

for fifteen years together ; which was one of the cauſes of thoſe

unhappy diſcontents, juſtifiable at firft in too many inftances, but

which degenerated at laft into caufelefs rebellion and murder.

For, as in every other, fo in this particular cafe, the king ( pre

vious to the commencement of hoftilities ) gave the nation ample

fatisfaction for the errors of his former conduct, by paffing an

act , whereby he renounced all power in the crown of levying

z Dav. 11, 12.

Dav. 12.

b Stat. 6 Hen.VIII. c.14.

16 Car. I. c 8.

Р
Р the
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the duty of tonnage and poundage, without the expreſs conſent

of parliament ; and alfo all power of impofition upon any mer

chandizes whatever. Upon the reſtoration this duty was granted

to king Charles the fecond for life, and fo it was to his two im

mediate fucceffors ; but now by three feveral ftatutes, 9 Ann. c.6.

I Geo. I. c . 12. and 3 Geo. I. c. 7. it is made perpetual and

mortgaged for the debt of the publick. The cuſtoms, thus im

pofed by parliament, are chiefly contained in two books of rates,

ſet forth by parliamentary authority '; one figned by fir Harbottle

Grimfton, ſpeaker of the houſe of commons in Charles the fe

cond's time ; and the other an additional one figned by fir Spenfer

Compton, ſpeaker in the reign of George the first ; to which

alfo fubfequent additions have been made. Aliens pay a larger

proportion than natural fubjects, which is what is now generally

underſtood by the aliens' duty ; to be exempted from which is

one principal cauſe of the frequent applications to parliament for

acts of naturalization .

THESE Cuſtoms are then, we fee, a tax immediately paid by

the merchant, although ultimately by the confumer. And yet

theſe are the duties felt leaſt by the people ; and, if prudently

managed, the people hardly confider that they pay them at all.

For the merchant is eaſy, being fenfible he does not pay them

for himſelf; and the conſumer, who really pays them, confounds

them with the price of the commodity in the fame manner as

Tacitus obferves, that the emperor Nero gained the reputation of

aboliſhing the tax on the fale of flaves, though he only tranf

ferred it from the buyer to the feller ; fo that it was, as he ex

preffes it, " remiffum magis fpecie, quam vi : quia cum venditor

"pendere juberetur, in partem pretii emptoribus accrefcebat ." But

this inconvenience attends it on the other hand, that theſe im

poſts, if too heavy, are a check and cramp upon trade ; and ef

pecially when the value of the commodity bears little or no pro

portion to the quantity of the duty impofed. This in confequence

gives rife alſo to ſmuggling, which then becomes a very lucrative

Stat. 12 Car. II . c. 4. 11 Geo . I. c.7. • Hift. 1. 13.

employment ;
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employment and it's natural and moſt reaſonable puniſhment,

viz. confifcation of the commodity, is in fuch cafes quite inef

fectual ; the intrinfic value of the goods, which is all that the

fmuggler has paid, and therefore all that he can lofe, being very

inconfiderable when compared with his profpect of advantage in

evading the duty. Recourſe muſt therefore be had to extraordi

nary puniſhments to prevent it ; perhaps even to capital ones :

which deſtroys all proportion of puniſhment , and puts murder

ers upon an equal footing with fuch as are really guilty of no na

tural, but merely a pofitive offence.

THERE is alſo another ill confequence attending high im

poſts on merchandize, not frequently confidered, but indiſputably

certain ; that the earlier any tax is laid on a commodity, the

heavier it falls upon the conſumer in the end : for every trader,

through whoſe hands it paffes, muſt have a profit, not only upon

the raw material and his own labour and time in preparing it,

but alſo upon the very tax itſelf, which he advances to the go

vernment ; otherwiſe he lofes the ufe and intereft of the money

which he fo advances. To inſtance in the article of foreign pa

per. The merchant pays a duty upon importation , which he does

not receive again till he fells the commodity, perhaps at the end

of three months. He is therefore equally entitled to a profit up

on that duty which he pays at the cuſtomhouſe, as to a profit

upon the original price which he pays to the manufacturer abroad ;

and confiders it accordingly in the price he demands of the ſta

tioner. When the ftationer fells it again, he requires a profit of

the printer or bookfeller upon the whole fum advanced by him to

the merchant and the bookfeller does not forget to charge the

full proportion to the ſtudent or ultimate conſumer ; who there

fore does not only pay the original duty, but the profits of thefe

three intermediate traders, who have fucceffively advanced it for

him. This might be carried much farther in any mechanical, or

more complicated, branch of trade.

f Montefqu. Sp. L. b. 13. c. 8.

Pp 2
II. DIRECTLY
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II . DIRECTLY oppofite in it's nature to this is the excife

duty ; which is an inland impofition, paid fometimes upon the

confumption of the commodity, or frequently upon the retail

fale , which is the laft ftage before the confumption. This is

doubtless, impartially ſpeaking, the moſt oeconomical way of

taxing the ſubject : the charges of levying, collecting, and ma

naging the excise duties being confiderably leſs in proportion, than

in any other branch of the revenue. It alſo renders the commo

dity cheaper to the confumer, than charging it with cuſtoms to

the fame amount would do ; for the reafon juft now given, be

cauſe generally paid in a much later ſtage of it. But, at the fame

time, the rigour and arbitrary proceedings of exciſe-laws ſeem

hardly compatible with the temper of a free nation . For the

frauds that might be committed in this branch of the revenue,

unleſs a ſtrict watch is kept, make it neceffary, wherever it is

eſtabliſhed, to give the officers a power of entring and ſearching

the houſes of fuch as deal in excifable commodities, at any hour

of the day, and, in many cafes, of the night likewiſe . And the

proceedings in cafe of tranfgreffions are fo fummary and ſudden,

that a man may be convicted in two days time in the penalty of

many thouſand pounds by two commiffioners or juſtices of the

peace ; to the total exclufion of the trial by jury, and difregard

of the common law. For which reaſon, though lord Clarendon

tells us , that to his knowlege the earl of Bedford (who was

made lord treaſurer by king Charles the firſt, to oblige his par

liament) intended to have fet up the excife in England, yet it

never made a part of that unfortunate prince's revenue ; being

first introduced, on the model of the Dutch prototype, by the

parliament itſelf after it's rupture with the crown. Yet ſuch was

the opinion of it's general unpopularity, that when in 1642 “af

perfions were caft by malignant perfons upon the houſe of com

"mons, that they intended to introduce excifes, the houſe for it's

"vindication therein did declare, that theſe rumours were falſe

"and fcandalous ; and that their authors ſhould be apprehended

66

& Hift. b. 3 .

" and
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"and brought to condign puniſhment "." It's original eſtabliſh

ment was in 1643 , and it's progreſs was gradual ' ; being at firſt

laid upon thoſe perſons and commodities, where it was fuppofed

the hardſhip would be leaft perceivable, viz. the makers and

venders of beer, ale, cyder, and perry ; and the royaliſts at

Oxford foon followed the example of their brethren at Weſtmin

fter by impoſing a fimilar duty ; both fides proteſting that it

fhould be continued no longer than to the end of the war, and

then be utterly abolished ' . But the parliament at Weſtminſter

foon after impoſed it on fleſh, wine, tobacco, fugar, and fuch a

multitude of other commodities that it might fairly be denominated

general ; in purſuance of the plan laid down by Mr Pymme (who )

ſeems to have been the father ofthe exciſe) in his letter to fir John

Hotham ", fignifying, "that they had proceeded in the excife to

many particulars, and intended to go on farther ; but that it

“would be neceſſary to uſe the people to it by little and little."

And afterwards, when the people had been accuſtomed to it for

a feries of years, the fucceeding champions of liberty boldly and .

openly declared, "the impoft of exciſe to be the moſt eaſy and

"indifferent levy that could be laid upon the people " :" and ac

cordingly continued it during the whole ufurpation . Upon king

Charles's return, it having then been long eſtabliſhed and it's

produce well known, ſome part of it was given to the crown, in

the 12 Car. II, by way of purchaſe ( as was before obferved ) for

the feodal tenures and other oppreffive parts of the hereditary re

66

Com. Journ. 8 Oct. 1642.

i The tranflator and continuator of Pe

tavius's chronological hiſtory ( Lond. 1659. ) .

informs us , that it was first moved for,

28 Mar. 1643 , by Mr Prynne. And it ap

pears from thejournals of the commons that

on that day the houſe reſolved itſelf into a

Committee to confider of raising money, in

confequence of which the excife was after

wards voted. But Mr Prynne was not a

member of parliament till 7 Nov. 1648 ;

and publiſhed in 1654 " A proteftation

" against the illegal, deteftable, and oft

:

"condemned tax and extortion of excife

" in general." It is probably therefore a

miſtake of the printer for Mr Pymme, who

was intended for chancellor of the exche

quer under the earl of Bedford . ( Lord &

Clar. b . 7. )

* Com. Journ. 17 May 1643.

1 Lord Clar. b. 7.

m

30May 1643. Dugdale of the troubles, .

120.

Ord. 14 Aug. 1649. c 50. Scobell . 72 .:.

Stat. 1656. c . 19. Scobell . 453 ...

venue..
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venue. But, from it's first original to the preſent time, it's very

name has been odious to the people of England. It has never

theleſs been impoſed on abundance of other commodities in the

reigns of king William III, and every fucceeding prince, to fup

port the enormous expenfes occafioned by our wars on the conti

nent. Thus brandies and other ſpirits are now exciſed at the diſ

tillery ; printed filks and linens, at the printers ; ſtarch and hair

powder, at the maker's; gold and filver wire, at the wiredrawer's ;

all plate whatſoever, firſt in the hands of the vendor, who pays

yearly for a licence to ſell it, and afterwards in the hands of the

occupier, who alſo pays an annual duty for having it in his cuf

tody ; and coaches and other wheel carriages, for which the oc

cupier is exciſed ; though not with the fame circumſtances of ar

bitrary ſtrictneſs with regard to plate and coaches, as in the other

inftances. To theſe we may add coffee and tea, chocolate, and

cocoa paſte, for which the duty is paid by the retailer ; all arti

ficial wines, commonly called ſweets ; paper and paſteboard, firſt

when made, and again if ſtained or printed ; malt as before

mentioned ; vinegars ; and the manufacture of glaſs ; for all

which the duty is paid by the manufacturer; hops, for which the

perſon that gathers them is anſwerable ; candles and ſoap, which

are paid for at the maker's ; malt liquors brewed for fale, which

are exciſed at the brewery ; cyder and perry, at the mill ; and

leather and ſkins, at the tanner's. A lift, which no friend to his

country would wiſh to ſee farther encreaſed.

III. I PROCEED therefore to a third duty, namely that up

on falt ; which is another diftinct branch of his majeſty's extra

ordinary revenue, and confiſts in an exciſe of 3s. 4d. per bufhel

impofed upon all falt, by feveral ftatutes of king William and

other fubfequent reigns . This is not generally called an excife,

becauſe under the management of different commiffioners : but

the commiffioners of the falt duties have by ftatute 1 Ann. c. 21 .

the fame powers, and muft obferve the fame regulations, as thofe

of other exciſes . This tax had uſually been only temporary ; but

by ſtatute 26 Geo. II. c. 3. was made perpetual.

I

IV. ANOTHER
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IV. ANOTHER very confiderable branch of the revenue is

levied with greater chearfulneſs, as, inſtead of being a burden,

it is a manifeſt advantage to the public. I mean the poſt-office,

or duty for the carriage of letters. As we have traced the origi

nal of the exciſe to the parliament of 1643 , ſo it is but juſtice

to obſerve that this uſeful invention owes it's birth to the fame

affembly. It is true, there exifted poſtmaſters in much earlier.

times but I apprehend their buſineſs was confined to the fur

niſhing of poſthorfes to perfons who were defirous to travel ex

peditiouſly, and to the diſpatching extraordinary pacquets upon

ſpecial occafions. The outline of the preſent plan ſeems to have

been originally conceived by Mr Edmond Prideaux, who was

appointed attorney general to the commonwealth after the mur

der of king Charles. He was a chairman of a committee in 1642 .

for confidering what rates ſhould be ſet upon inland letters ; and

afterwards appointed poſtmaſter by an ordinance of both the

houſes , in the execution of which office he firft eſtabliſhed a

weekly conveyance of letters into all parts of the nation ' : thereby

faving to the public the charge of maintaining poſtmaſters, to the:

amount of 7000l. per annum. And, his own emoluments being

probably confiderable, the common council of London endea

voured to erect another poſt-office in oppofition to his, till checked .

by a reſolution of the commons. ", declaring, that the office of

poſtmaſter is and ought to be in the fole power and difpofal of

the parliament. This office was afterwards farmed by one Man

ley in 1654. But, in 1657, a regular poſt-office was erected by

the authority of the protector and his parliament, upon nearly

the fame model as has been ever fince adopted, with the fame

rates of poſtage as were continued till the reign of queen Anne ' .

After the reſtoration a fimilar office, with fome improvements,

was eſtabliſhed by ftatute 12 Car. II. c. 35. but the rates of let

ters were altered, and fome farther regulations added, by the

• Com. Journ. 28 Mar. 1642.

Ibid. 7 Sept. 1644.

9 Ibid. 21 Mar. 1649.

Ibid.

• Scobell. 358.

Com. Journ. 9Jun. 1657. Scobell.511.

ftatutes .
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ftatutes 9 Ann. c. 10. 6 Geo. I. c. 21. 26 Geo. II. c . 12. and

5 Geo. III. c . 25. and penalties were enacted, in order to con

fine the carriage of letters to the public office only, except in

fome few cafes : a provifion, which is abfolutely neceffary ; for

nothing but an excluſive right can ſupport an office of this fort :

many rival independent offices would only ferve to ruin one

another. The privilege of letters coming free of poſtage, to

and from members of parliament, was claimed by the houſe of

commons in 1660, when the firſt legal ſettlement of the preſent

poft-office was made "; but afterwards dropped " upon a private

affurance from the crown, that this privilege fhould be allowed

the members . And accordingly a warrant was conſtantly iſſued

to the poſtmaſter-general , directing the allowance thereof, to

to the extent of two ounces in weight : till at length it was ex

preffly confirmed by ftatute 4 Geo. III . c. 24 ; which adds many

new regulations, rendered neceffary by the great abuſes crept into

the practice of franking ; whereby the annual amount of franked

letters had gradually increaſed, from 23600/. in the year 1715, to

1797007. in the year 1763. There cannot be deviſed a more

eligible method, than this, of raising money upon the ſubject :

for therein both the government and the people find a mutual

benefit. The government acquires a large revenue ; and the

people do their buſineſs with greater eaſe, expedition, and cheap

neſs, than they would be able to do if no ſuch tax (and of courſe

no fuch office) exiſted.

V. A FIFTH branch of the perpetual revenue conſiſts in the

ftamp duties, which are a tax impofed upon all parchment and

paper whereon any legal proceedings, or private inſtruments of

almoſt any nature whatſoever, are written ; and alfo upon licences

for retailing wines, of all denominations ; upon all almanacks,

newspapers, advertiſements, cards, dice, and pamphlets contain

ing less than fix ſheets of paper. Theſe impoſts are very various,

u Com. Journ. 17 Dec. 1660.

Ibid. 22 Dec. 1660.

x Ibid. 16 Apr. 1735.

y Ibid. 26 Feb. 1734.

2 Ibid. 28 Mar. 1764.

according
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according to the nature of the thing ſtamped, rifing gradually

from a penny to ten pounds. This is alſo a tax, which though

in fome inftances it may be heavily felt, by greatly increaſing the

expence of all mercantile as well as legal proceedings, yet ( if

moderately impoſed ) is of ſervice to the public in general, by

authenticating inftruments, and rendering it much more difficult

than formerly to forge deeds of any ſtanding ; fince, as the offi

cers of this branch of the revenue vary their ſtamps frequently,

by marks perceptible to none but themfelves, a man that would

forge a deed of king William's time, muft know and be able to

counterfeit the ſtamp of that date alfo. In France and ſome other

countries the duty is laid on the contract itſelf, not on the inftru

ment in which it is contained : but this draws the ſubject into a

thouſand nice difquifitions and difputes concerning the nature of

his contract, and whether taxable or not ; in which the farmers

of the revenue are fure to have the advantage. Our method an

ſwers the purpoſes of the ſtate as well, and conſults the eaſe of

the ſubject much better. The firſt inſtitution of the ſtamp duties

was by ſtatute 5 & 6 W. & M. c. 21. and they have ſince in many

inſtances been encreaſed to five times their original amount.

VI. A SIXTH branch is the duty upon houſes and windows.

As early as the conqueſt mention is made in domeſday book of

fumage or fuage, vulgarly called ſmoke farthings ; which were

paid by cuſtom to the king for every chimney in the houſe. And

we read that Edward the black prince (ſoon after his ſucceſſes in

France ) in imitation of the Engliſh cuſtom, impofed a tax of a

florin upon every hearth in his French dominions . But the first

parliamentary eſtabliſhment of it in England was by ftatute

13 & 14 Car. II. c. 10. whereby an hereditary revenue of 2 s. for

every hearth, in all houſes paying to church and poor, was granted

to the king for ever. And, by fubfequent ftatutes, for the more

regular affeffment of this tax, the conftable and two other fub

ſtantial inhabitants of the parish, to be appointed yearly, were,

once in every year, empowered to view the infide of every houſe

2 Mod. Un. Hift . xxiii . 463. Spelm. Gloff. tit. Fuage.

Qq
in
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in the pariſh. But, upon the revolution, by ftatute 1 W. & M.

ft. 1. c. 10. hearth-money was declared to be " not only a great

oppreffion to the poorer fort, but a badge of flavery upon the

" whole people, expofing every man's houſe to be entered into,

"and fearched at pleaſure, by perfons unknown to him ; and

" therefore, to erect a lafting monument of their majefties' good

"nefs in every houſe in the kingdom, the duty of hearth-money

" was taken away and aboliſhed ." This monument of goodneſs

remains among us to this day : but the proſpect of it was ſome

what darkened when, in fix years afterwards, by ftatute 7W. III.

c. 18. a tax was laid upon all houfes ( except cottages ) of 2s.

now advanced to 3s. per houfe, and a tax alfo upon all windows,

if they exceed nine, in ſuch houſe. Which rates have been from

time to time varied, (particularly by ſtatutes 20 Geo. II. c.3 . and

31 Geo. II. c. 22.) and power is given to furveyors, appointed

by the crown, to inſpect the outſide of houſes, and alfo to pafs

through any houſe two days in the year, into any court or yard

to infpect the windows there.

VII. THE ſeventh branch of the extraordinary perpetual re

venue is the duty arifing from licences to hackney coaches and

chairs in London, and the parts adjacent. In 1654 two hundred

hackney coaches were allowed within London, Weſtminſter, and

fix miles round, under the direction of the court of alderment.

By ftatute 13 & 14Car. II . c.2 . four hundred were licenſed ; and

the money ariſing thereby was applied to repairing the streets .

This number was increaſed to ſeven hundred by ſtatute 5W. & M.

c. 22. and the duties veſted in the crown : and by the ſtatute

9 Ann. c. 23. and other ſubſequent ſtatutes , there are now eight

hundred licenfed coaches and four hundred chairs. This revenue

is governed by commiffioners of it's own, and is, in truth, a

benefit to the ſubject ; as the expenſe of it is felt by no indivi

dual, and it's neceffary regulations have eſtabliſhed a competent

Scobell. 313.

Com. Journ. 14 Feb. 1661 ,

d 10 Ann. c. 19. §.158 . 12 Geo . I. c.15.

33 Geo. II. c. 25.

jurifdiction,
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juriſdiction, whereby a very refractory race of men may be kept

in fome tolerable order.

VIII. THE eighth and laſt branch of the king's extraordinary

perpetual revenue is the duty upon offices and penfions ; confift

ing in a payment of 1 s. in the pound ( over and above all other

duties ) out of all falaries, fees, and perquifites, of offices and

penſions payable by the crown. This highly popular taxation was

impoſed by ſtatute 31 Geo. II. c. 22. and is under the direction

of the commiffioners of the land tax.

THE clear neat produce of theſe ſeveral branches of the re

venue, after all charges of collecting and management paid,

amounts annually to about feven millions and three quarters fter

ling ; befides two millions and a quarter raiſed annually, at an

average, by the land and malt tax. How theſe immenſe fums

are appropriated, is next to be confidered . And this is , firſt and

principally, to the payment of the intereft of the national debt.

In order to take a clear and comprehenfive view of the nature

of this national debt, it muſt firſt be premiſed, that after the re

volution, when our new connections with Europe introduced a

new ſyſtem of foreign politics, the expenſes of the nation, not

only in fettling the new eſtabliſhment, but in maintaining long

wars, as principals, on the continent, for the fecurity of the

Dutch barrier, reducing the French monarchy, fettling the

Spanish fucceffion, fupporting the houſe of Auſtria, maintaining

the liberties of the Germanic body, and other purpoſes, increa

ſed to an unuſual degree : infomuch that it was not thought ad

viſable to raiſe all the expenfes of any one year by taxes to be le

vied within that year, left the unaccustomed weight of them

ſhould create murmurs among the people. It was therefore the

policy of the times, to anticipate the revenues of their poſterity,

by borrowing immenfe fums for the current ſervice of the ſtate,

and to lay no more taxes upon the ſubject than would fuffice to

pay the annual intereft of the fums fo borrowed : by this means

Q9 2 converting
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converting the principal debt into a new fpecies of property,

transferrable from one man to another at any time and in any

quantity. A ſyſtem which ſeems to have had it's original in the

ſtate of Florence, A. D. 1344 : which government then owed

about 60000l. ſterling ; and, being unable to pay it, formed the

principal into an aggregate fum, called metaphorically a mount or

bank, the fhares whereof were transferrable like our ftocks,

with intereft at 5 per cent. the prices varying according to the

exigencies of the ſtate . This laid the foundation of what is

called the national debt : for a few long annuities created in the

reign of Charles II will hardly deſerve that name. And the ex

ample then fet has been ſo cloſely followed during the long wars

in the reign of queen Anne, and fince, that the capital of the

national debt, (funded and unfunded) amounted in January 1765

to upwards of 145, 000, 000l. to pay the intereft of which, and

the charges for management, amounting annually to about four

millions and three quarters, the revenues juft enumerated are in

the firſt place mortgaged, and made perpetual by parliament.

Perpetual, I fay ; but ſtill redeemable by the fame authority that

impoſed them: which, if it at any time can pay off the capital,

will aboliſh thoſe taxes which are raiſed to diſcharge the intereft.

By this means the quantity of property in the kingdom is

greatly encreaſed in idea, compared with former times ; yet, if

we coolly confider it, not at all encreaſed in reality. We may

boaſt of large fortunes, and quantities of money in the funds.

But where does this money exist ? It exifts only in name, in paper,

in public faith, in parliamentary fecurity : and that is undoubt

edly fufficient for the creditors of the public to rely on. But then

what is the pledge which the public faith has pawned for the

fecurity of theſe debts ? The land, the trade, and the perſonal

induſtry of the ſubject; from which the money muſt ariſe that

ſupplies the ſeveral taxes. In theſe therefore, and theſe only, the

property of the public creditors does really and intrinfically exiſt :

• Pro tempore, pro spe, pro commodo, minuitur eorum pretium atque augefcit. Aretin. See

Mod. Un. Hift. xxxvi. 116.

and
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and of courſe the land, the trade, and the perfonal induſtry of

individuals, are diminiſhed in their true value juſt ſo much as they

are pledged to anſwer. If A's income amounts to 100l. per an

num ; and he is ſo far indebted to B, that he pays him 50l. per

annum for his intereft ; one half of the value of A's property is

transferred to B the creditor. The creditor's property exiſts in

the demand which he has upon the debtor, and no where elſe ;

and the debtor is only a truſtee to his creditor for one half ofthe

value of his income. In short, the property of a creditor of the

publick, confifts in a certain portion of the national taxes : by

how much therefore he is the richer, by ſo much the nation,

which pays theſe taxes, is the poorer.

THE Only advantage, that can refult to a nation from public

debts, is the encreaſe of circulation by multiplying the caſh of

the kingdom, and creating a new ſpecies of money, always ready

to be employed in any beneficial undertaking, by means of it's

transferrable quality ; and yet productive of ſome profit, even

when it lies idle and unemployed. A certain proportion of debt

ſeems therefore to be highly uſeful to a trading people ; but what

that proportion is, it is not for me to determine. Thus much is

indifputably certain, that the preſent magnitude of our national

incumbrances very far exceeds all calculations of commercial be

nefit, and is productive of the greateſt inconveniences. For, firſt,

the enormous taxes, that are raiſed upon the neceffaries of life for

the payment of the intereſt of this debt, are a hurt both to trade

and manufactures, by raifing the price as well of the artificer's

fubfiftence, as of the raw material, and of courſe, in a much

greater proportion, the price of the commodity itſelf. Secondly,

if part of this debt be owing to foreigners, either they draw out

of the kingdom annually a confiderable quantity of ſpecie for the

intereft ; or elſe it is made an argument to grant them unreaſon

able privileges in order to induce them to reſide here. Thirdly,

if the whole be owing to ſubjects only, it is then charging the

active and induftrious fubject, who pays his fhare of the taxes,

to maintain the indolent and idle creditor who receives them

Laftly
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Laſtly, and principally, it weakens the internal ſtrength of a ſtate,

by anticipating thoſe reſources which ſhould be reſerved to defend

it in caſe of neceffity. The intereft we now pay for our debts

would be nearly fufficient to maintain any war, that any national

motives could require. And if our anceſtors in king William's

time had annually paid, fo long as their exigences lafted, even

a lefs fum than we now annually raiſe upon their accounts, they

would in the time of war have borne no greater burdens, than

they have bequeathed to and fettled upon their poſterity in time

of peace ; and might have been eaſed the inſtant the exigence

was over.

THE produce of the ſeveral taxes beforementioned were origi

nally feparate and diſtinct funds ; being fecurities for the fums

advanced on each feveral tax, and for them only. But at laſt it

became neceffary, in order to avoid confufion, as they multiplied

yearly, to reduce the number of theſe ſeparate funds, by uniting

and blending them together ; fuperadding the faith of parliament

for the general fecurity of the whole. So that there are now only

three capital funds of any account, the aggregate fund, and the

general fund, ſo called from ſuch union and addition ; and theſouth

Sea fund, being the produce of the taxes appropriated to pay the

intereſt of ſuch part of the national debt as was advanced by that

company and it's annuitants. Whereby the ſeparate funds, which

were thus united, are become mutual fecurities for each other ;

and the whole produce of them, thus aggregated, is liable to pay

fuch intereft or annuities as were formerly charged upon each dif

tinct fund ; the faith of the legislature being moreover engaged

to ſupply any cafual deficiences.

THE Cuſtoms, exciſes, and other taxes, which are to ſupport

thefe funds, depending on contingencies, upon exports, imports,

and confumptions, muſt neceffarily be of a very uncertain amount ;

but they have always been confiderably more than was fufficient

to anſwer the charge upon them. The furpluffes therefore ofthe

three great national funds, the aggregate, general, and fouth ſea

funds,
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funds, over and above the intereſt and annuities charged upon

them , are directed by ſtatute 3 Geo. I. c. 7. to be carried toge

ther, and to attend the diſpoſition of parliament ; and are uſually

denominated the finking fund, becauſe originally deſtined to fink

and lower the national debt. To this have been fince added
many

other intire duties, granted in ſubſequent years ; and the annual

intereft of the fums borrowed on their reſpective credits is charged

on and payable out of the produce of the finking fund. How

ever the neat furpluffes and favings , after all deductions paid,

amount annually to a very confiderable fum ; particularly in the

year ending at Chriſtmas 1764, to about two millions and a quar

ter. For, as the intereft on the national debt has been at ſeveral

times reduced, (by the confent of the proprietors, who had their

option either to lower their intereft or be paid their principal )

the favings from the appropriated revenues muſt needs be ex

tremely large. This finking fund is the laſt reſort of the nation ;

on which alone depend all the hopes we can entertain of ever

diſcharging or moderating our incumbrances. And therefore the

prudent application of the large fums, now arifing from this fund,

is a point of the utmoſt importance, and well worthy the ſerious

attention of parliament ; which has thereby been enabled, in this

preſent year 1765, to reduce above two millions ſterling of the

public debt.

BUT, before any part of the aggregate fund (the furpluffes

whereof are one of the chief ingredients that form the finking

fund ) can be applied to diminiſh the principal of the public debt,

it ftands mortgaged by parliament to raiſe an annual fum for the

maintenance of the king's houshold and the civil lift. For this

purpoſe, in the late reigns, the produce of certain branches of

the excife and cuftoms, the poſt-office, the duty on wine licen

ces, the revenues of the remaining crown lands, the profits ari

fing from courts of juſtice, (which articles include all the heredi

tary revenues of the crown) and alſo a clear annuity of 120000

in money, were fettled on the king for life , for the ſupport

of his majeſty's houfhold, and the honour and dignity of the

Crown
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crown. And, as the amount of theſe feveral branches was un

certain, ( though in the laſt reign they were generally compu

ted to raiſe almoſt a million ) if they did not ariſe annually to

800,000 / the parliament engaged to make up the deficiency.

But his preſent majeſty having, foon after his acceffion, fponta

neouſlyfignified his confent, that his own hereditary revenues might

be ſo diſpoſed of as might beſt conduce to the utility and fatis

faction of the public, and having graciouſly accepted the limited

fum of 800000l. per annum for the fupport of his civil lift (and

that alfo charged with three life annuities, to the princess ofWales,

the duke of Cumberland, and the princeſs Amalie, to the amount

of 77000l. ) the faid hereditary and other revenues are now car

ried into and made a part of the aggregate fund, and the aggre

gate fund is charged with the payment of the whole annuity to

the crown of 800000l. per annum . Hereby the revenues them

felves, being put under the fame care and management as the other

branches of the public patrimony, will produce more and be bet

ter collected than heretofore ; and the public is a gainer of up

wards of 100000l. per annum by this diſintereſted bounty of his

majefty. The civil lift, thus liquidated, together with the four

millions and three quarters, intereſt of the national debt, and the

two millions and a quarter produced from the finking fund, make

up the ſeven millions and three quarters per annum, neat money,

which were before ſtated to be the annual produce of our perpe

tual taxes ; befides the immenfe, though uncertain, fums arifing

from the annual taxes on land and malt, but which, at an aver

age, may be calculated at more than two millions and a quarter ;

and, added to the preceding fum, make the clear produce of the

taxes, exclufive of the charge of collecting, which are raiſed yearly

on the people of this country, and returned into the king's ex

chequer, amount to upwards of ten millions fterling.

THE expences defrayed by the civil lift are thoſe that in any

ſhape relate to civil government ; as, the expenſes of the houshold ;

all falaries to officers of ſtate, to the judges, and every of the

f Stat. 1 Geo. III . c. 1 .

king's
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king's fervants ; the appointments to foreign embaffadors ; the

maintenance of the royal family ; the king's private expenſes, or

privy purſe ; and other very numerous outgoings, as fecret fer

vice money, penſions, and other bounties : which ſometimes have

ſo far exceeded the revenues appointed for that purpoſe, that ap

plication has been made to parliament to diſcharge the debts con

tracted on the civil lift ; as particularly in 1724, when one million

was granted for that purpoſe by the ſtatute 11 Geo. I. c. 17.

h

THE Civil lift is indeed properly the whole of the king's re

venue in his own diftinct capacity ; the reft being rather the re

venue of the public, or it's creditors, though collected, and dif

tributed again, in the name and by the officers of the crown :

it now ftanding in the fame place, as the hereditary income did

formerly ; and, as that has gradually diminiſhed, the parliamen

tary appointments have encreaſed. The whole revenue of queen

Elizabeth did not amount to more than 600000l. a year : that

of king Charles I was 8oooool. and the revenue voted for

king Charles II was ¹1200000/. though it never in fact amounted

to quite fo much . But it muſt be obferved, that under theſe

fums were included all manner of public expenſes, among which

lord Clarendon in his fpeech to the parliament computed that the

charge of the navy and land forces amounted annually to 800000/.

which was ten times more than before the former troubles '.

The fame revenue, fubject to the fame charges, was fettled on

on king James II": but bythe encreaſe of trade, and more frugal

management, it amounted on an average to a million and halfper

annum, (befides other additional cuſtoms, granted by parliament",

which produced an annual revenue of 400000 l.) out of which

his fleet and army were maintained at the yearly expenfe of

1100000l. After the revolution, when the parliament took into

it's own hands the annual fupport of the forces, both maritime

Lord Clar. continuation . 163.

Com. Journ. 4 Sept. 1660.

i Ibid.

Ibid. 4Jun, 1663. Lord Clar. ibid.

1 Ibid. 165.

m Stat. 1 Jac. II. c. 1 .

Stat. 1 Jac. II. c. 3 & 4.

• Com. Journ. 1 Mar. 20 Mar. 1688.

Rr and
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and military, a civil liſt revenue was ſettled on the new king and

queen, amounting, with the hereditary duties, to 700000l. per

annum ; and the fame was continued to queen Anne and king

George I. That of king George II, we have ſeen, was nomi

nally augmented to ' 800000l. and in fact was confiderably more.

But that of his preſent majeſty is expreffly limited to that ſum ;

and, by reaſon of the charges upon it, amounts at preſent to

little more than 700000/. And upon the whole it is doubtleſs

much better for the crown, and alfo for the people, to have the

revenue fettled upon the modern footing rather than the antient.

For the crown ; becauſe it is more certain, and collected with

greater eaſe : for the people ; becauſe they are now delivered from

the feodal hardſhips, and other odious branches of the preroga

tive. And though complaints have ſometimes been made of the

encreaſe of the civil lift, yet if we confider the fums that have

been formerly granted, the limited extent under which it is now

eſtabliſhed, the revenues and prerogatives given up in lieu of it

by the crown, and ( above all ) the diminution of the value of

money compared with what it was worth in the last century, we

muſt acknowlege theſe complaints to be void of any rational

foundation ; and that it is impoffible to fupport that dignity,

which a king of Great Britain ſhould maintain, with an income

in any degree leſs than what is now eſtabliſhed by parliament.

THIS finiſhes our enquiries into the fifcal prerogatives of

the king ; or his revenue , both ordinary and extraordinary.

We have therefore now chalked out all the principal outlines

of this vaft title of the law, the fupreme executive magiſtrate, or

the king's majeſty, confidered in his ſeveral capacities and points

of view. But, before we intirely diſmiſs this ſubject, it may not

be improper to take a ſhort comparative review of the power of

the executive magiſtrate, or prerogative of the crown, as it ſtood

in former days, and as it ſtands at prefent. And we cannot but

obſerve, that moſt of the laws for aſcertaining, limiting, and re

ftraining this prerogative have been made within the compaſs of

Stat. 1 Geo. II. c. I.
•

Ibid. 14Mar. 1701.

9 Ibid. 17 Mar. 1701. 11 Aug. 1714. little
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little more than a century paft ; from the petition of right in

3 Car. I. to the preſent time. So that the powers of the crown

are now to all appearance greatly curtailed and diminiſhed fince

the reign of king James the firſt : particularly, by the abolition

of the ſtar chamber and high commiffion courts in the reign of

Charles the firſt, and by the diſclaiming of martial law, and the

power of levying taxes on the fubject, by the fame prince : by

the difufe of foreſt laws for a century paſt : and by the many ex

cellent provifions enacted under Charles the ſecond ; eſpecially,

the abolition of military tenures, purveyance, and preemption ;

the habeas corpus act ; and the act to prevent the diſcontinuance

of parliaments for above three years : and, fince the revolution,

by the ſtrong and emphatical words in which our liberties are af

ferted in the bill of rights, and act of fettlement ; by the act for

triennial, fince turned into feptennial, elections ; by the exclufion

of certain officers from the houſe of commons ; by rendering the

feats ofthe judges permanent, and their falaries independent; and

by reſtraining the king's pardon from operating on parliamentary

impeachments. Befides all this, if we confider how the crown

is impoverished and ſtripped of all it's antient revenues, ſo that

it greatly depends on the liberality of parliament for it's neceffary

fupport and maintenance, we may perhaps be led to think, that

the ballance is enclined pretty ſtrongly to the popular ſcale, and

that the executive magiſtrate has neither independence nor power

enough left, to form that check upon the lords and commons,

which the founders of our conftitution intended.

BUT, on the other hand, it is to be confidered, that every

prince, in the firſt parliament after his acceffion, has by long ufage

a truly royal addition to his hereditary revenue fettled upon him

for his life ; and has never any occafion to apply to parliament

for fupplies, but upon ſome public neceffity of the whole realm .

This reftores to him that conftitutional independence, which at

his firſt acceffion ſeems, it muſt be owned, to be wanting. And

then, with regard to power, we may find perhaps that the hands

of government are at leaſt ſufficiently ſtrengthened ; and that an

Engliſh
Rr 2
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Engliſh monarch is now in no danger of being overborne by either

the nobility or the people. The inftruments of power are not

perhaps fo open and avowed as they formerly were, and therefore

are the leſs liable to jealous and invidious reflections ; but they

are not the weaker upon that account. In short, our national

debt and taxes (befides the inconveniences before-mentioned) have

alſo in their natural confequences thrown ſuch a weight of power

into the executive fcale of government, as we cannot think was

intended by our patriot anceſtors ; who gloriouſly ſtruggled for

the abolition of the then formidable parts of the prerogative ; and

by an unaccountable want of forefight eſtabliſhed this ſyſtem in

their ſtead. The entire collection and management of ſo vaſt a

revenue, being placed in the hands of the crown, have given riſe

to fuch a multitude of new officers, created by and removeable

at the royal pleaſure, that they have extended the influence of

government to every corner of the nation. Witneſs the commif

fioners, and the multitude of dependents on the cuſtoms, in every

port of the kingdom ; the commiffioners of excife, and their

numerous fubalterns, in every inland diſtrict; the poſtmaſters, and

their fervants, planted in every town, and upon every public road ;

the commiffioners of the ſtamps, and their diftributors, which

are full as ſcattered and full as numerous ; the officers of the falt

duty, which, though a ſpecies of excife and conducted in the fame

manner, are yet made a diſtinct corps from the ordinary managers

of that revenue ; the furveyors of houſes and windows ; the re

ceivers of the land tax ; the managers of lotteries ; and the com

miffioners of hackney coaches ; all which are either mediately or

immediately appointed by the crown, and removeable at pleaſure

without any reaſon affigned : theſe, it requires but little penetra

tion to ſee, muſt give that power, on which they depend for ſub

fiſtence, an influence moſt amazingly extenfive. To this may be

added the frequent opportunities of conferring particular obliga

tions, by preference in loans, ſubſcriptions, tickets, remittances,

and other money-tranſactions, which will greatly encreaſe this

influence ; and that over thoſe perfons whoſe attachment, on

account of their wealth, is frequently the moſt deſirable. All this

is
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is the natural, though perhaps the unforeſeen, confequence of

erecting our funds of credit, and to ſupport them eſtabliſhing our

preſent perpetual taxes : the whole of which is entirely new fince

the reſtoration in 1660 ; and by far the greateſt part fince the

revolution in 1688. And the fame may be faid with regard to the

officers in our numerous army, and the places which the army

has created . All which put together gives the executive power

fo perſuaſive an energy with refpect to the perfons themſelves,

and fo prevailing an intereft with their friends and families, as

will amply make amends for the lofs of external prerogative.

BUT, though this profuſion of offices ſhould have no effect on

individuals, there is ſtill another newly acquired branch of power ;

and that is, not the influence only, but the force of a diſciplined.

army : paid indeed ultimately by the people, but immediately by

the crown ; raiſed by the crown, officered by the crown, com

manded by the crown. They are kept on foot it is true onlyfrom

year to year, and that by the power of parliament : but during

that year they muft, by the nature of our conftitution, if raiſed.

at all, be at the abfolute diſpoſal of the crown. And there need

but few words to demonftrate how great a truft is thereby repo

fed in the prince by his people. A truft, that is more than equi- .

valent to a thouſand little troubleſome prerogatives.

ADD to all this, that, befides the civil lift, the immenfe re

venue of ſeven millions fterling, which is annually paid to the

creditors of the publick, or carried to the finking fund, is firſt

depoſited in the royal exchequer, and thence iffued out to the

relpective offices of payment. This revenue the people can never.

refuſe to raiſe, becauſe it is made perpetual by act of parliament :

which alſo, when well confidered, will appear to be a truft of

great delicacy and high importance..

UPON the whole therefore I think it is clear, that, whatever

may have become of the nominal, the real power of the crown.

has not been too far weakened by any tranſactions in the laſt cen

tury..
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tury. Much is indeed given up ; but much is alſo acquired . The

ſtern commands of prerogative have yielded to the milder voice

of influence ; the ſlaviſh and exploded doctrine of non-reſiſtance

has given way to a military eſtabliſhment by law ; and to the

difufe of parliaments has fucceeded a parliamentary truſt of an

immenfe perpetual revenue. When, indeed, by the free opera

tion of the finking fund, our national debts fhall be leffened ;

when the poſture of foreign affairs, and the univerſal introduc

tion of a well planned and national militia, will fuffer our for

midable army to be thinned and regulated ; and when (in con

fequence of all ) our taxes fhall be gradually reduced ; this ad

ventitious power of the crown will flowly and imperceptibly di

miniſh, as it ſlowly and imperceptibly rofe. But, till that ſhall

happen, it will be our eſpecial duty, as good ſubjects and good

Engliſhmen, to reverence the crown, and yet guard againſt cor

rupt and fervile influence from thoſe who are intruſted with it's

authority; to be loyal, yet free ; obedient, and yet independent :

and, above every thing, to hope that we may long, very long,

continue to be governed by a ſovereign, who, in all thoſe public

acts that have perfonally proceeded from himſelf, hath mani

fefted the higheſt veneration for the free conftitution of Britain ;

hath already in more than one inſtance remarkably ſtrengthened

it's outworks ; and will therefore never harbour a thought, or

adopt a perſuaſion, in any the remoteſt degree detrimental to

public liberty.
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CHAPTER THE NINTH.

OF SUBORDINATE MAGISTRATES..

a

IN

Na former chapter of theſe commentaries we diſtinguiſhed'

magiſtrates into two kinds ; fupreme, or thofe in whom the

fovereign power of the ſtate refides ; and fubordinate, or thoſe

who act in an inferior ſecondary ſphere. We have hitherto con

fidered the former kind only, namely, the fupreme legiſlative

power or parliament, and the ſupreme executive power, which is

the king and are now to proceed to enquire into the rights and

duties of the principal fubordinate magiſtrates.

AND herein we are not to inveſtigate the powers and duties

of his majeſty's great officers of ſtate, the lord treaſurer, lord:

chamberlain, the principal ſecretaries, or the like ; becauſe I do.

not know that they are in that capacity in any confiderable degree

the objects of our laws, or have any very important ſhare of ma

giftracy conferred upon them : except that the ſecretaries of ſtate :

are allowed the power of commitment, in order to bring offend-

ers to trial . Neither ſhall I here treat of the office and autho

rity of the lord chancellor, or the other judges of the ſuperior

courts of juftice ; becauſe they will find a more proper place in

the third part of theſe commentaries. Nor fhall I enter into any

minute difquifitions, with regard to the rights and dignities of

;

a ch. 2. pag. 142.
b 1 Leon. 70. 2 Leon. 175. Comb. 343.

5 Mod. 84. Salk . 347.

mayors
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mayors and aldermen, or other magiftrates of particular corpora

tions ; becauſe theſe are mere private and ſtrictly municipal

rights, depending entirely upon the domeftic conftitution of their

refpective franchiſes. But the magiftrates and officers, whofe

rights and duties it will be proper in this chapter to confider, are

ſuch as are generally in uſe and have a juriſdiction and authority

difperfedly throughout the kingdom : which are, principally,

ſheriffs ; coroners ; juftices of the peace ; conftables ; furveyors

of highways; and overfeers of the poor. In treating of all which

I ſhall enquire into, firſt, their antiquity and original ; next, the

manner in which they are appointed and may be removed ; and,

laftly, their rights and duties. And firſt of ſheriffs.

1. THE ſheriff is an officer of very great antiquity in this

kingdom, his name being derived from two Saxon words, fhire

reeve, the bailiff or officer of the fhire. He is called in Latin

vice-comes, as being the deputy of the earl or comes ; to whom

the cuſtody of the ſhire is ſaid to have been committed at the firſt

divifion of this kingdom into counties. But the earls in proceſs

of time, by reaſon of their high employments and attendance on

the king's perſon, not being able to tranfact the buſineſs of the

county, were delivered of that burden ; referving to themſelves

the honour, but the labour was laid on the ſheriff. So that now

the ſheriff does all the king's buſineſs in the county ; and though

he be ſtill called vice-comes, yet he is entirely independent of, and

not ſubject to the earl ; the king by his letters patent committing

cuftodiam comitatus to the fheriff, and him alone.

SHERIFFS were formerly choſen by the inhabitants of the

feveral counties. In confirmation of which it was ordained by

ftatute 28 Edw. I. c . 8. that the people ſhould have election of

ſheriffs in every ſhire, where the ſhrievalty is not of inheritance.

For antiently in fome counties, particularly on the borders, the

ſheriffs were hereditary ; as I apprehend they are in Scotland, and

in the county of Westmorland, to this day : and the city of Lon

c Dalton of fheriffs, c. L.

don

1
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don has alſo the inheritance of the ſhrievalty of Middleſex veſted

in their body by charter . The reaſon of theſe popular elections

is affigned in the ſame ſtatute, c. 13. " that the commons might

" chufe fuch as would not be a burthen to them." And herein

appears plainly a ſtrong trace of the democratical part of our

conſtitution ; in which form of government it is an indiſpenſable

requifite, that the people fhould chuſe their own magiſtrates .

This election was in all probability not abſolutely veſted in the

commons, but required the royal approbation. For in the Gothic

conſtitution, the judges of their county courts ( which office is

executed by our ſheriff) were elected by the people, but confirmed

by the king and the form of their election was thus managed ;

the people, or incolae territorii, choſe twelve electors, and they

nominated three perſons, ex quibus rex unum confirmabat . But,

with us in England, theſe popular elections, growing tumultuous,

were put an end to by the ſtatute 9 Edw.II. ft. 2. which enacted,

that the ſheriffs ſhould from thenceforth be affigned by the lord

chancellor, treaſurer, and the judges; as being perfons in whom

the ſame truft might with confidence be repofed . By ftatutes

14 Edw. III. c. 7. and 23 Hen.VI. c . 8. the chancellor, treafu

rer, chief juftices, and chief baron, are to make this election ;

and that on the morrow of All Souls in the exchequer. But the

cuſtom now is ( and has been at leaſt ever fince the time of For

teſcue , who was chiefjuſtice and chancellor to Henry the fixth)

that all the judges, and certain other great officers, meet in the

exchequer chamber on the morrow of All Souls yearly, (which

day is now altered to the morrow of St. Martin by the act

for abbreviating Michaelmas term) and then and there nominate

three perfons to the king, who afterwards appoints one of them

to be ſheriff. This cuſtom, of the twelve judges nominating three

perfons, ſeems borrowed from the Gothic conftitution before

mentioned ; with this difference , that among the Goths the

twelve nominors were firft elected by the people themſelves. And

this ufage of ours at it's firft introduction, I am apt to believe,

d 3 Rep. 72.

Montefq. Sp. L. b. 2. c. 2.

f Stiernhook de jure Goth. L. 1. c.3.

8 de L. L. c. 24.

S L was



330
The RIGHTS Book I.

was founded upon ſome ſtatute, though not now to be found

among our printed laws : firſt, becauſe it is materially different

from the directions of all the ftatutes beforementioned ; which it

is hard to conceive that the judges would have countenanced by

their concurrence, or that Fortefcue would have inferted in his

book, unleſs by the authority of fome ftatute : and alfo, becauſe

a ftatute is exprefly referred to in the record, which fir Edward

Coke tells us he tranfcribed from the council book of 3 Mar.

34 Hen.VI . and which is in ſubſtance as follows. The king had

of his own authority appointed a man ſheriff of Lincolnſhire,

which office he refuſed to take upon him : whereupon the opi

nions of the judges were taken, what ſhould be done in this be

half. And the two chief juftices, fir John Forteſcue and fir John

Priſot, delivered the unanimous opinion of them all ; " that the

" king did an error when he made a perſon ſheriff, that was not

"choſen and prefented to him according to the ftatute ; that the

"perfon refuſing was liable to no fine for difobedience, as if he

" had been one of the three perfons choſen according to the tenor

"of the ftatute; that they would adviſe the king to have recourſe

"to the three perſons that were choſen according to the ſtatute,

" or that ſome other thrifty man be intreated to occupy the office

" for this year ; and that, the next year, to efchew fuch incon

"veniences, the order of the ſtatute in this behalf made be ob

"ferved." But, notwithſtanding this unanimous refolution of all

the judges of England, thus entered in the council book, fome

of our writers have affirmed, that the king, by his prerogative,

may name whom he pleaſes to be ſheriff, whether choſen by the

judges or no. This is grounded on a very particular caſe in the

fifth year of queen Elizabeth, when, by reaſon of the plague,

there was no Michaelmas term kept at Weſtminſter ; fo that the

judges could not meet there in craftino Animarum to nominate the

fheriffs whereupon the queen named them herſelf, without fuch

previous affembly, appointing for the moſt part one of the two

remaining in the last year's lift . And this cafe, thus circum

* Dyer 225.2 Inft. 559.

Jenkins. 229.

ſtanced,
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ſtanced, is the only precedent in our books for the making theſe

extraordinary ſheriffs. It is true, the reporter adds, that it was

held that the queen by her prerogative might make a ſheriff with

out the election of the judges, non obftante aliquo ftatuto in con

trarium : but the doctrine of non obftante's, which ſets the pre

rogative above the laws, was effectually demolished by the bill of

rights at the revolution, and abdicated Weſtminſter-hall when

king James abdicated the kingdom. So that ſheriffs cannot now

be legally appointed, otherwiſe than according to the known and

eſtabliſhed law.

SHERIFFS, by virtue of ſeveral old ſtatutes, are to continue

in their office no longer than one year ; and yet it hath been ſaid '

that a ſheriff may be appointed durante bene placito, or during the

king's pleaſure ; and fo is the form of the royal writ ". There

fore, till a new fheriff be named, his office cannot be determi

ned, unleſs by his own death, or the demife of the king ; in

which laſt caſe it was uſual for the fucceffor to fend a new writ to

the old ſheriff"; but now by ftatute 1 Ann. ft. 1. c. 8. all offi

cers appointed by the preceding king may hold their offices for fix

months after the king's demiſe, unleſs ſooner diſplaced by the

fucceffor. We may farther obſerve, that by ſtatute 1 Ric. II . c.11 .

no man, that has ſerved the office of ſheriff for one year, can be

compelled to ſerve the fame again within three years after.

I

WE fhall find it is of the utmoſt importance to have the ſheriff

appointed according to law, when we confider his power and

duty. Theſe are either as a judge, as the keeper of the king's

peace, as a miniſterial officer of the fuperior courts of juſtice, or

as the king's bailiff.

In his judicial capacity he is to hear and determine all cauſes

of forty ſhillings value and under, in his county court, of which

more in it's proper place : and he has alſo judicial power in divers

n Dalt. 7 .

Sf 2

14 Rep. 32.

Dalt, of fheriffs. 8.

other
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other civil cafes . He is likewife to decide the elections of knights

of the ſhire, (ſubject to the control of the houſe of commons) of

coroners, and of verderors ; to judge of the qualification of voters,

and to return ſuch as he ſhall determine to be duly elected .

As the keeper of the king's peace, both by common law and

ſpecial commiffion, he is the firſt man in the county, and ſupe

rior in rank to any nobleman therein, during his office . He may

apprehend, and commit to priſon, all perfons who break the

peace, or attempt to break it : and may bind any one in a recog

nizance to keep the king's peace. He may, and is bound ex officio

to, purfue and take all traitors, murderers, felons, and other mif

doers, and commit them to gaol for ſafe cuftody. He is alſo to

defend his county againſt any of the king's enemies when they

come into the land : and for this purpoſe, as well as for keeping

the peace and purſuing felons, he may command all the people

of his county to attend him ; which is called the poffe comitatus,

or power of the county : which fummons every perſon above

fifteen years old, and under the degree of a peer, is bound to at

tend upon warning ', under pain of fine and impriſonment '. But

though the ſheriff is thus the principal confervator of the

in his county, yet, by the exprefs directions of the great charter ,

he, together with the conftable, coroner, and certain other offi

cers of the king, are forbidden to hold any pleas of the crown,

or, in other words, to try any criminal offence. For it would be

highly unbecoming, that the executioners of juſtice ſhould be alſo

the judges ; ſhould impoſe, as well as levy, fines and amercements ;

ſhould one day condemn a man to death, and perſonally execute

him the next. Neither may he act as an ordinary juſtice of the

peace during the time of his office " for this would be equally

inconfiftent ; he being in many refpects the fervant of the juf

peace

tices.

• Dalt. c. 4.

PI Roll. Rep. 237 .

9 Dalt. c. 95.

Lamb. Eiren. 315.

• Stat. 2 Hen.V. c. 8.

2
cap. 17.

" Stat. 1 Mar. ft . 2. c. 8.

IN
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In his miniſterial capacity the ſheriff is bound to execute all

proceſs iſſuing from the king's courts of juſtice. In the com

mencement of civil caufes, he is to ferve the writ, to arreſt, and

to take bail ; when the cauſe comes to trial, he muſt fummon

and return the jury ; when it is determined, he muſt ſee the

judgment of the court carried into execution. In criminal mat

ters, he alſo arreſts and impriſons, he returns the jury, he has

the cuſtody of the delinquent, and he executes the ſentence of

the court, though it extend to death itſelf..

As the king's bailiff, it is his buſineſs to preſerve the rights

of the king within his bailiwick ; for fo his county is frequently

called in the writs : a word introduced by the princes of the

Norman line ; in imitation of the French, whofe territory is di

vided into bailiwicks, as that of England into counties ". He

muſt ſeiſe to the king's uſe all lands devolved to the crown by

attainder or eſcheat ; muft levy all fines and forfeitures ; muſt

feife and keep all waifs, wrecks, eftrays, and the like, unleſs

they be granted to ſome ſubject ; and muſt alſo collect the king's

rents within his bailiwick, if commanded by proceſs from the

exchequer *.

To execute theſe various offices, the fheriff has under him

many inferior officers ; an under-fheriff, bailiffs, and gaolers ;

who muſt neither buy, fell, nor farm their offices, on forfeiture

of 500 1.Y

THE under-ſheriff ufually performs all the duties ofthe office ;

a very few only excepted, where the perfonal prefence of the

high-fheriff is neceffary. But no under-ſheriff ſhall abide in his

office above one year ' ; and if he does, by ftatute 23 Hen. VI.

c. 8. he forfeits 2007. a very large penalty in thofe early days.

And no under-ſheriff or ſheriff's officer fhall practice as an attor

w Forteſc. de L. L. c. 24%

* Dalt. c. 9.

y Stat. 3 Geo. I. c . 15 .

z Stat. 42 Edw. III. c. 9.
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ney, during the time he continues in fuch office : for this would

be a great inlet to partiality and oppreffion . But theſe falutary

regulations are ſhamefully evaded, by practiſing in the names of

other attorneys, and putting in fham deputies by way of nominal

under-fheriffs : by reafon of which, fays Dalton , the under

ſheriffs and bailiffs do grow fo cunning in their feveral places,

that they are able to deceive, and it may be well feared that

many of them do deceive, both the king, the high-ſheriff, and

the county.

BAILIFFS, or fheriff's officers, are either bailiffs of hun

dreds, or ſpecial bailiffs . Bailiffs of hundreds are officers appoint

ed over thoſe reſpective diſtricts by the ſheriffs, to collect fines

therein ; to fummon juries ; to attend the judges and juſtices at

the affifes, and quarter feffions ; and alfo to execute writs and

procefs in the feveral hundreds. But, as theſe are generally plain

men, and not thoroughly ſkilful in this latter part of their office,

that of ſerving writs, and making arrefts and executions, it is

now uſual to join fpecial bailiffs with them; who are generally

mean perfons employed by the ſheriffs on account only of their

adroitneſs and dexterity in hunting and ſeifing their prey. The

fheriff being anſwerable for the miſdemefnors of theſe bailiffs,

they are therefore uſually bound in a bond for the due execution

of their office, and thence are called bound-bailiffs ; which the

common people have corrupted into a much more homely ap

pellation.

GAOLERS are alfo the fervants of the ſheriff, and he muſt

be reſponſible for their conduct. Their buſineſs is to keep ſafely

all fuch perfons as are committed to them by lawful warrant : and,

if they fuffer any fuch to eſcape, the fheriff fhall anſwer it to

the king, if it be a criminal matter ; or, in a civil caſe, to the

party injured . And to this end the ſheriff muſt have lands

fufficient within the county to anſwer the king and his people.

a Stat. Hen.V. c . 4.

b of fheriffs, c. 115.

c Dalt. c. 118. 4Rep. 34.

d Stat. 13 & 14 Car. II . c. 21 .

The
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The abuſes of goalers and fheriff's officers toward the unfortunate:

perſons in their cuſtody are well reſtrained and guarded againſt by

ftatute 32 Geo. II . c. 28..

THE vaſt expenſe, which cuftom had introduced in ferving

the office of high-fheriff, was grown fuch a burthen to the ſub- .

ject , that it was enacted, by ftatute 13 & 14 Car. II. c. 21. that

no ſheriff ſhould keep any table at the affifes, except for his own

family, or give any preſents to the judges or their fervants, or

have more than forty men in livery ; yet, for the ſake of ſafety

and decency, he may not have less than twenty men in England

and twelve in Wales ; upon forfeiture,, in any of theſe caſes, of

200 /..

II. THE Coroner's is alſo a very antient office at the common

law. He is called coroner, coronator, becauſe he hath principally

to do with pleas of the crown, or fuch wherein the king is more

immediately concerned . And in this light the lord chief juftice

of the king's bench is the principal coroner in the kingdom, and

may ( if he pleaſes ) exerciſe the juriſdiction of a coroner in any

part of the realm . But there are alfo particular coroners for

every county of England ; ufually four, but fometimes fix, and

fometimes fewer . This officer is of equal antiquity with the

ſheriff ; and was ordained together with him to keep the peace,,

when the earls gave up
the wardſhip of the county..

He is ſtill choſen by all the freeholders in the county court,,

as by the policy of our antient laws the ſheriffs, and confervators ,

of the peace, and all other officers were,, who were concerned in:

matters that affected the liberty of the people ' ; and as verderors

of the forefts ftill are, whofe bufinefs it is to ftand between the

prerogative and the ſubject in the execution of the foreſt laws.

For this purpoſe there is a writ at common law de coronatore eli-

e 2 Inft. 31. 4 Inft. 271.

f 4 Rep. 57.

& F. N. B. 163.

Mirror, c . 1. § . 3 .

i 2 Inft. 558.

gen
do
k
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gendo in which it is expreffly commanded the ſheriff, " quod

"talem eligi faciat, qui melius et fciat, et velit, et poffit, officio illi

"intendere." And, in order to effect this the more ſurely, it was

enacted by the ſtatute of Weſtm. I ', that none but lawful and

diſcreet knights fhould be chofen . But it ſeems it is now fuffi

cient if a man have lands enough to be made a knight, whether

he be really knighted or not ": and there was an inſtance in the

5

Edw. III. of a man being removed from this office, becauſe he

was only a merchant ". The coroner ought alſo to have eſtate

fufficient to maintain the dignity of his office, and anſwer any

fines that may be fet upon him for his miſbehaviour : and if he

have not enough to anſwer, his fine ſhall be levyed on the county,

as a puniſhment for electing an infufficient officer ". Now indeed,

through the culpable neglect of gentlemen of property, this office

has been fuffered to fall into difrepute, and get into low and in

digent hands : fo that, although formerly no coroner would con

defcend to be paid for ferving his country, and they were by the

aforefaid ftatute of Weftm. I. expreffly forbidden to take a re

ward, under pain of great forfeiture to the king ; yet for many

years paſt they have only defired to be choſen for the fake of their

perquifites ; being allowed fees for their attendance by the ſtatute

3 Hen.VII. c . 1. which fir Edward Coke complains of heavily" ;

though they have fince his time been much enlarged " .

THE Coroner is chofen for life : but may be removed, either

by being made fheriff, or chofen verderor, which are offices in

compatible with the other ; or by the king's writ de coronatore

exonerando, for a cauſe to be therein affigned, as that he is en

gaged in other buſineſs, is incapacitated by years or fickneſs, hath

not a ſufficient eſtate in the county, or lives in an inconvenient

part of it . And by the ftatute 25 Geo. II . c. 29. extortion,

neglect, or miſbehaviour, are alſo made cauſes of removal.

* F. N. B. 163.

13 Edw. I. c. 10.

m F. N. B. 163, 164.

A 2 Inft. 32.

o F. N. B. 163 , 164 .

P Mirr. c. 1. § . 3. 2 Inft. 175.

१ 2 Inft. 210.

* Stat. Geo. II. c. 29,
25

F. N. B. 163 , 154.

"THE
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THE office and power of a coroner are alſo, like thoſe of a

ſheriff, either judicial or miniſterial ; but principally judicial.

This is in great meaſure aſcertained by ſtatute 4 Edw. I. de officio

coronatoris ; and confifts, firſt, in enquiring (when any perſon is

flain or dies fuddenly) concerning the manner of his death . And

this muſt be "fuper vifum corporis ';" for, if the body be not found,

the coroner cannot fit " . He muſt alſo ſit at the very place where

the death happened ; and his enquiry is made by a jury from four,

five, or fix of the neighbouring towns, over whom he is to pre

fide. If any be found guilty by this inqueſt of murder, he is to

commit to prifon for further trial, and is alſo to enquire concern

ing their lands, goods and chattels, which are forfeited thereby :

but, whether it be murder or not, he muſt enquire whether any

deodand has accrued to the king, or the lord of the franchiſe, by

this death and muſt certify the whole of this inquifition to the

court of king's bench, or the next affifes. Another branch of

his office is to enquire concerning fhipwrecks ; and certify whether

wreck or not, and who is in poffeffion of the goods . Concerning

treaſure trove, he is alfo to enquire who were the finders, and

where it is, and whether any one be ſuſpected of having found

and concealed a treaſure; "and that may be well perceived (faith

" the old ſtatute of Edw. I. ) where one liveth riotouſly, haunt

"ing taverns, and hath done fo of long time :" whereupon he

might be attached, and held to bail, upon this fufpicion only.

THE miniſterial office of the coroner is only as the fheriff's

ſubſtitute. For when juft exception can be taken to the ſheriff,

for ſuſpicion of partiality, (as that he is intereſted in the ſuit, or

of kindred to either plaintiff or defendant) the proceſs muſt then

be awarded to the coroner, inſtead of the ſheriff, for execution

of the king's writs ".

t 4 Inft. 271.

" Thus, in the Gothic conftitution, be

fore any fine was payable by the neighbour

hood, for the flaughter of a man therein,

"de corpore delicti conftare oportebat ; i . e. non

66

tam fuiffe aliquem in territorio ifto mortuum

" inventum, quam vulneratum et caefum. Poteft

"enim homo etiam ex alia caufa fubito mori."

Stiernhook de jure Gothor. l. 3. c.4.

w 4 Inst. 271.
W
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III. THE next fpecies of fubordinate magiftrates, whom I am

to conſider, are juſtices of the peace ; the principal of whom is

the cuftos rotulorum, or keeper of the records of the county. The

common law hath ever had a ſpecial care and regard for the con

fervation of the peace ; for peace is the very end and foundation

of civil fociety. And therefore, before the preſent conſtitution of

juſtices was invented, there were peculiar officers appointed by

the common law for the maintenance of the public peace.

theſe ſome had, and ſtill have, this power annexed to other of

fices which they hold ; others had it merely by itſelf, and were

thence named cuftodes or confervatores pacis. Thoſe that were fo

virtute officii ftill continue ; but the latter fort are ſuperfeded by

the modern juſtices.

Of

THE kings majeſty is, by his office and dignity royal, the

principal confervator of the peace within all his dominions ; and

may give authority to any other to ſee the peace kept, and to

puniſh ſuch as break it : hence it is ufually called the king's peace.

The lord chancellor or keeper, the lord treaſurer, the lord high

fteward of England, the lord marefchal, and lord high conſtable

of England (when any fuch officers are in being ) and all the

juſtices of the court of king's bench (by virtue of their offices)

and the maſter of the rolls (by preſcription ) are general confer

vators of the peace throughout the whole kingdom, and may

commit all breakers of it, or bind them in recognizances to keep

it : the other judges are only fo in their own courts. The co

roner is alſo a confervator of the peace within his own county ' ;

as is alſo the ſheriff " ; and both of them may take a recognizance

or ſecurity for the peace. Conſtables, tythingmen, and the like,

are alſo conſervators of the peace within their own juriſdictions ;

and may apprehend all breakers of the peace, and commit them

till they find fureties for their keeping it .

Lambard. Eirenarch. 12.

y Lamb. 12.

2 Britton. 3.

a F. N. B. 81.

b Lamb. 14.

THOSE
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THOSE that were, without any office, fimply and merely

confervators of the peace, were choſen by the freeholders in full

county court before the ſheriff ; the writ for their election direct

ing them to be choſen " de probioribus et melioribus in comitatu fuo

"in cuftodes pacis ." But when queen Ifabel, the wife of Ed

ward II, had contrived to depofe her huſband by a forced refig

nation of the crown, and had fet up his fon Edward III in his

place ; this, being a thing then without example in England, it

was feared would much alarm the people ; eſpecially as the old

king was living, though hurried about from caftle to caſtle ; till

at laſt he met with an untimely death . To prevent therefore any

rifings, or other diſturbance of the peace, the new king ſent

writs to all the ſheriffs in England, the form of which is prefer

ved by Thomas Walfingham , giving a plauſible account of the

manner of his obtaining the crown ; to wit, that it was done

ipfius patris beneplacito : and withal commanding each ſheriff that

peace be kept throughout his bailiwick, on pain and peril of

difinheritance and lofs of life and limb . And in a few weeks af

ter the date of theſe writs, it was ordained in parliament , that,

for the better maintaining and keeping of the peace in every

county, good men and lawful, which were no maintainers of

evil, or barretors in the country, fhould be affigned to keep the

peace. And in this manner, and upon this occafion, was the

election of the confervators of the peace taken from the people,

and given to the king ; this affignment being conſtrued to be by

the king's commiffion . But ftill they were called only conſerva

tors, wardens, or keepers of the peace, till the ftatute 34Edw. III .

C. I. gave them the power of trying felonies ; and then they ac

quired the more honorable appellation of juſtices ¹ .

the

< Lamb. 16.

Hift . A. D. 1327.

e Stat. 1 Edw . III. c . 16 .

f Lamb. 20.

8 Stat. 4 Edw. III . c.2. and 18 Edw . III.

ft. 2. c. 2.

Lamb. 23.

Tt 2 THESE
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THESE juftices are appointed by the king's ſpecial commiffion

under the great feal, the form of which was fettled by all the

judges, A. D. 1590. This appoints them all , jointly and fe

verally, to keep the peace, and any two or more of them to en

quire of and determine felonies, and other miſdemefnors : in

which number fome particular juftices, or one of them, are di

rected to be always included, and no buſineſs to be done without

their prefence ; the words of the commiffion running thus, "quo

"rum aliquem veftrum, A. B. C. D. &c . unum effe volumus ;"

whence the perſons ſo named are uſually called juſtices of the

quorum. And formerly it was customary to appoint only a ſelect

number of juſtices, eminent for their ſkill and diſcretion, to be of

the quorum ; but now the practice is to advance almoſt all of them

to that dignity, naming them all over again in the quorum clauſe,

except perhaps only ſome one inconfiderable perfon for the ſake

of propriety and no exception is now allowable, for not ex

preffing in the form of warrants, &c, that the juſtice who iſſued

them is of the quorum '.

TOUCHING the number and qualifications of theſe juſtices ;

it was ordained by ſtatute 18 Edw. III . c. 2. that two, or three,

of the beſt reputation in each county ſhall be affigned to be keep

ers of the peace. But theſe being found rather too few for that

purpoſe, it was provided by ſtatute 34 Edw. III. c. 1. that one

lord, and three, or four, of the moſt worthy men in the county,

with ſome learned in the law, ſhall be made juftices in every

county. But afterwards the number of juſtices, through the am

bition of private perfons, became fo large, that it was thought

neceffary by ſtatute 12 Ric. II . c. 10. and 14 Ric . II . c. 11. to

reſtrain them at firſt to fix, and afterwards to eight only. But

this rule is now diſregarded, and the cauſe ſeems to be ( as Lam

bard obferved long ago ") that the growing number of ſtatute

i Lamb. 43 .

*
See the form itfelf, Lamb. 35. Burn.

tit. juſtices, § . 1 .

1 Stat. 26Geo. II. c. 27.

m Lamb. 34.

laws,
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laws, committed from time to time to the charge of juſtices of

the peace, have occafioned alfo ( and very reaſonably) their en

creaſe to a larger number. And, as to their qualifications, the

ſtatutes juſt cited direct them to be of the beſt reputation, and

moſt worthy men in the county : and the ftatute 13 Ric . II . c . 10 .

orders them to be of the moſt fufficient knights, efquires, and

gentlemen of the law. Alfo by ftatute 2 Hen.V. ft. 1. c. 4. and

ft. 2. c . 1. they muſt be refident in their ſeveral counties. And

becauſe, contrary to theſe ftatutes, men of ſmall fubftance had

crept into the commiffion, whoſe poverty made them both covet

ous and contemptible, it was enacted by ftatute 18Hen.VI. c.11 .

that no juſtice ſhould be put in commiffion, if he had not lands

to the value of 20l. per annum. And, the rate of money being.

greatly altered fince that time , it is now enacted by ftatute

5 Geo. II. c. 11. that every juſtice, except as is therein excepted,

fhall have 100l. per annum clear of all deductions ; and, if he acts

without fuch qualification, he ſhall forfeit 100l. which " is almoſt

an equivalent to the 20l. per annum required in Henrythe fixth's

time and of this qualification the juſtice muſt now make oath .

Alſo it is provided by the act 5 Geo. II. that no practiſing at

torney, folicitor, or proctor, ſhall be capable of acting as a juſtice

of the peace.

As the office of theſe juftices is conferred by the king, ſo it

fubfifts only during his pleaſure ; and is determinable, 1. By the

demiſe of the crown ; that is, in fix months after P. 2. By ex

prefs writ under the great feal ', diſcharging any particular perfon

from being any longer juſtice. 3. By fuperfeding the commiffion

by writ of fuperfedeas, which fufpends the power of all the juf-

tices, but does not totally deftroy it ; feeing it may be revived.

again by another writ, called a procedendo. 4. By a new com-

miffion, which virtually, though filently, diſcharges all the for

mer juſtices that are not included therein ; for two commiffions .

" See biſhop Fleetwood's calculations in

his chronicon pretiofum.

• Stat. 18 Geo. II. c. 20.

Stat 1 Ann, c. 8 .

"

• Lamb. 67.

cannot
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cannot ſubſiſt at once . 5. By acceffion of the office of ſheriff or

coroner '. Formerly it was thought, that if a man was named in

any commiffion of the peace, and had afterwards a new dignity

conferred upon him, that this determined his office ; he no lon

ger anſwering the deſcription of the commiffion : but now it is

provided, that notwithſtanding a new title of dignity, the juſtice

on whom it is conferred fhall ſtill continue a juſtice.

$

THE power, office, and duty of a juftice of the peace depend

on his commiffion, and on the ſeveral ſtatutes, which have created

objects of his jurifdiction . His commiffion, firſt, empowers him

fingly to conſerve the peace ; and thereby gives him all the power

of the antient confervators at the common law, in fuppreffing

riots and affrays, in taking fecurities for the peace, and in ap

prehending and committing felons and other inferior criminals .

It alſo empowers any two or more of them to hear and determine

all felonies and other offences ; which is the ground of their ju

riſdiction at feffions, of which more will be faid in it's proper

place. And as to the powers given to one, two, or more juſtices

by the ſeveral ſtatutes, that from time to time have heaped upon

them fuch an infinite variety of buſineſs, that few care to under

take, and fewer underſtand, the office ; they are ſuch and of ſo

great importance to the public, that the country is greatly obli

ged to any worthy magiftrate, that without finifter views of his

own will engage in this troubleſome fervice. And therefore, if a

well meaning juftice makes any undefigned flip in his practice,

great lenity and indulgence is fhewn to him in the courts oflaw;

and there are many ſtatutes made to protect him in the upright

diſcharge of his office : which, among other privileges, prohibit

fuch juftices from being fued for any overfights without notice.

beforehand ; and ſtop all ſuits begun, on tender made of ſufficient

amends . But, on the other hand, any malicious or tyrannical

abufe of their office is fure to be feverely punished ; and all per

fons who recover a verdict againſt a juſtice, for any wilful or ma

licious injury, are entitled to double coſts .

Stat. Mar. ft . 1. c . 8 .

Sat. 1 Edw.VI. £.7 .

Stat. 7 Jac. I. c . 5. 21 Jac. I. c . 12 .

24 Geo . II . c . 44• IT
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It is impoffible upon our prefent plan to enter minutely into

the particulars of the accumulated authority, thus committed to

the charge of theſe magiſtrates . I muſt therefore refer myſelf at

preſent to ſuch ſubſequent parts of theſe commentaries, as will

in their turns comprize almoſt every object of the juftices' jurif

diction and in the mean time recommend to the ftudent the

perufal of Mr Lambard's eirenarcha, and Dr Burn's justice of the

peace ; wherein he will find every thing relative to this fubject,

both in antient and modern practice, collected with great care and

accuracy, and difpofed in a moft clear and judicious method.

I SHALL next confider fome officers of lower rank than

thoſe which have gone before, and of more confined juriſdiction ▲

but ſtill ſuch as are univerfally in ufe through every part of the

kingdom.

IV. FOURTHLY, then, of the conſtable. The word conſtable

is frequently faid to be derived from the Saxon, koning-ſtaple,

and to fignify the ſupport of the king. But, as we borrowed the

name as well as the office of conftable from the French, I am

rather inclined to deduce it, with fir H. Spelman and Dr Cowel,

from that language, wherein it is plainly derived from the Latin

comes ftabuli, an officer well known in the empire ; fo called

becauſe, like the great conftable of France, as well as the lord

high conſtable of England, he was to regulate all matters of

chivalry, tilts, turnaments, and feats of arms, which were per

formed on horfeback . This great office of lord high conftable

hath been diſuſed in England, except only upon great and folemn

occafions, as the king's coronation and the like, ever ſince the

attainder of Stafford duke of Buckingham under king HenryVIII ;

as in France it was fuppreffed about a century after by an edict of

Louis XIII " but from his office, fays Lambard ", this lower

conſtableſhip was at firſt drawn and fetched, and is as it were a

very finger of that hand. For the ſtatute of Wincheſter , which

" Philips's life of Pole . ii. 111.
x 13 Edw. I. c.6.

of conftables, 5. first
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first appoints them, directs that, for the better keeping of the

peace, two conſtables in every hundred and franchiſe ſhall inſpect

all matters relating to arms and armour.

CONSTABLEs are of two forts, high conftables, and petty

conftables. The former were firſt ordained by the ſtatute of

Wincheſter, as before-mentioned; and are appointed at the court

leets of the franchiſe or hundred over which they prefide, or, in

default of that, by the juſtices at their quarter feffions ; and are

removeable by the fame authority that appoints them '. The petty

conſtables are inferior officers in every town and pariſh, ſubordi

nate to the high conſtable of the hundred, firſt inſtituted about

the reign of Edward III . Theſe petty conſtables have two offi

ces united in them ; the one antient, the other modern. Their

antient office is that of headborough, tithing-man, or borfholder ;

of whom we formerly ſpoke , and who are as antient as the time

of king Alfred : their more modern office is that of conſtable

merely; which was appointed ( as was obſerved ) fo lately as the

reign of Edward III, in order to aſſiſt the high conſtable . And

in general the antient headboroughs, tithing-men, and borſholders,

were made uſe of to ſerve as petty conftables ; though not fo ge

nerally, but that in many places they ſtill continue diſtinct officers

from the conftable. They are all chofen by the jury at the court

leet; or, if no court leet be held, are appointed by two juſtices

of the peace .

THE general duty of all conftables, both high and petty, as

well as of the other officers, is to keep the king's peace in their

ſeveral diſtricts ; and to that purpoſe they are armed with very

large powers, of arreſting, and impriſoning, of breaking open

houſes, and the like : of the extent of which powers, confider

ing what manner of men are for the moſt part put upon thefe

offices, it is perhaps very well that they are generally kept in

y Salk . 150.

2 Spelm. Gloff. 148 .

a pag. 110.

b Lamb.9.

Stat. 14 & 15 Car. II. c . 12 .

ignorance.
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ignorance. One of their principal duties, arifing from the fta-

tute of Wincheſter, which appoints them, is to keep watch and

ward in their refpective jurifdictions. Ward, guard, or cuftodia,

is chiefly intended of the day time, in order to apprehend rioters,

and robbers on the highways ; the manner of doing which is left

to the diſcretion of the juſtices of the peace and the conſtable ,

the hundred being however answerable for all robberies commit

ted therein, by day light, for having kept negligent guard. Watch

is properly applicable to the night only, (being called among our

Teutonic anceſtors wacht or wacta ) and it begins at the time

when ward ends, and ends when that begins ; for, by the ſtatute

of Wincheſter, in walled towns the gates fhall be cloſed from

funfetting to ſunriſing, and watch ſhall be kept in every borough

and town, eſpecially in the ſummer ſeaſon, to apprehend all rogues,

vagabonds, and night-walkers, and make them give an account

of themſelves. The conftable may appoint watchmen at his diſ

cretion, regulated by the cuſtom of the place ; and theſe, being

his deputies, have for the time being the authority of their prin

cipal. But, with regard to the infinite number of other minute

duties, that are laid upon conſtables by a diverſity of ſtatutes, I

muſt again refer to Mr Lambard and Dr Burn ; in whofe compi

lations may be alſo ſeen, what duties belong to the conſtable or

tything-man indifferently, and what to the conſtable only : for

the conſtable may do whatever the tything-man may; but it does

not hold e converfo ; for the tithing-man has not an equal power

with the conſtable.

V. We are next to confider the furveyors of the highways.

Every parish is bound of common right to keep the high roads,

that go through it, in good and fufficient repair ; unleſs by reaſon

of the tenure of lands, or otherwife, this care is configned to

fome particular private perſon. From this burthen no man was

exempt by our antient laws, whatever other immunities he might

enjoy this being part of the trinoda neceffitas, to which every

d Dalt. juft. c. 104.

• Excubias et explorationes quas waltas

vocant. Capitular. Hludovic. Pii. cap. x .

A. D. 815.

man'sU u
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man's eftate was fubject ; viz . expeditio contra hoftem, arcium

conftructio, et pontium reparatio : for, though the reparation of

bridges only is expreffed , yet that of roads alfo muſt be under

ftood ; as in the Roman law, ad inftructiones reparationefque itine

rum et pontium, nullum genus hominum, nulliufque dignitatis ac ve

nerationis meritis, ceffare oportet . And indeed now, for the moſt

part, the care of the roads only ſeems to be left to pariſhes; that

of bridges being in great meaſure devolved upon the county at

large, by ſtatute 22 Hen.VIII . c.5 . If the pariſh neglected theſe

repairs, they might formerly, as they may ſtill, be indicted for

fuch their neglect : but it was not then incumbent on any parti

cular officer to call the pariſh together, and ſet them upon this

work ; for which reafon by the ftatute 2 & 3 Ph. & M. c. 8.

furveyors of the highways were ordered to be choſen in every

pariſh &

h

THESE furveyors were originally, according to the ſtatute of

Philip and Mary, to be appointed by the conſtable and church

wardens of the pariſh ; but now they are conſtituted by two

neighbouring juſtices, out of ſuch ſubſtantial inhabitants as have

either 10l. per annum of their own, or rent 30% a year, or are

worth in perſonal eſtate 100 %..

THEIR office and duty confifts in putting in execution a va

riety of ſtatutes for the repairs of the highways ; that is, of ways

leading from one town to another : by which it is enacted,

1. That they may remove all annoyances in the highways, or give

notice to the owner to remove them ; who is liable to penalties

on noncompliance. 2. They are to call together all the inhabi

tants of the pariſh, fix days in every year, to labour in repairing

the highways; all perfons keeping draughts, or occupying lands,

f C.
11.74.4.

& This office, Mr Dalton (juft. cap.50 . )

fays, exactly anſwers that of the curatores

viarum of the Romans : but, I fhould guefs

that theirs was an office of rather more dig

nity and authority than ours, not only from

comparing the method of making and

mending the Roman ways with thoſe of our

country pariſhes ; but alſo becauſe one Ther

mus, who was the curator of the Flaminian

way, was. candidate for the confulship with

Julius Caefar. (Cic. ad Attic, I. 1. ep.1.)

Stat. 3 W. & M. c . 12.

being
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being obliged to ſend a team for every draught, and for every 50%.

a year, which they keep or occupy ; and all other perſons to

work or find a labourer. The work muſt be completed before

harveſt ; as well for providing a good road for carrying in the

corn, as alſo becauſe all hands are then ſuppoſed to be employed

in harveſt work. And every cartway muſt be made eight feet

wide at the leafti ; and may be increaſed by the quarter feffions

to the breadth of four and twenty feet. 3. The ſurveyors may

lay out their own money in purchafing materials for repairs, where

there is not ſufficient within the pariſh, and ſhall be reimburſed

by a rate, to be allowed at a fpecial feffions. 4. In caſe the per

fonal labour of the pariſh be not fufficient, the furveyors, with

the conſent of the quarter feffions, may levy a rate (not exceed

ing 6d. in the pound) on the pariſh, in aid of the perſonal duty ;

for the due application of which they are to account upon oath .

As for turnpikes, which are now univerſally introduced in aid of

fuch rates, and the law. relating to them, theſe depend entirely

on the particular powers granted in the ſeveral road acts, and

therefore have nothing to do with this compendium ofgeneral law.

VI. I PROCEED therefore, laftly, to confider the overſeers

of the poor ; their original, appointment, and duty.

THE poor of England
, till the time of Henry

VIII, fubfifted

entirely
upon private

benevolence
, and the charity

of welldiſpoſed

chriſtians
. For, though

it appears
by the mirrour

, that by the

common
law the poor were to be " ſuſtained

by parſons
, rectors

" ofthe church
, and the parishioners

; fo that none of them dye

" for default
of ſuſtenance

;" and though
by the ſtatutes

12 Ric. II .

c.7. and 19 Hen.VII . c.12 . the poor are directed
to be fuftained

in the cities or towns wherein
they were born, or fuch wherein

they had dwelt for three years (which feem to be the firſt rudi

ments of pariſh ſettlements
) yet till the ſtatute

27 Hen.VIII
. c.26 .

i This, by the laws of the twelve tables

at Rome, was the ftandard for roads that

were ftraight ; but, in winding ways, the

breadth was directed to be fixteen feet.

Ff. 8. 3. 8.

k c. 1. §.3.

U u 2 I find
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I find no compulſory method chalked out for this purpoſe : but

the poor feem to have been left to fuch relief as the humanity

of their neighbours would afford them. The monaſteries were,

in particular, their principal reſource ; and, among other bad

effects which attended the monaftic inſtitutions, it was not per

haps one of the leaſt ( though frequently eſteemed quite other

wife ) that they ſupported and fed a very numerous and very idle

poor, whofe fuftenance depended upon what was daily diſtri

buted in alms at the gates of the religious houſes . But, upon

the total diffolution of theſe, the inconvenience of thus encou

raging the poor in habits of indolence and beggary was quickly

felt throughout the kingdom : and abundance of ftatutes were

made in the reign of king Henry the eighth, for providing for

the poor and impotent ; which, the preambles to ſome of them

recite, had of late years strangely increaſed. Theſe poor were

principally of two forts : fick and impotent, and therefore unable

to work ; idle and ſturdy, and therefore able, but not willing, to

exerciſe any honeſt employment. To provide in ſome meaſure

for both of theſe, in and about the metropolis, his fon Edward

the fixth founded three royal hoſpitals ; Chriſt's, and St. Thomas's,

for the relief of the impotent through infancy or fickneſs ; and

Bridewell for the puniſhment and employment of the vigorous

and idle. But theſe were far from being fufficient for the care of

the poor throughout the kingdom at large ; and therefore, after

many other fruitless experiments, by ftatute 43 Eliz. c. 2. over

feers of the poor were appointed in every pariſh.

By virtue of the ftatute laſt mentioned, theſe overfeers are to

be nominated yearly in Eafter-week, or within one month after,

by two juftices dwelling near the parish. They muſt be ſubſtan

tial houſeholders, and fo expreffed to be in the appointment of

the juftices ' .

THEIR office and duty, according to the ſame ſtatute, are

principally theſe firſt, to raiſe competent fums for the neceſſary

12 Lord Raym. 1394.

relief
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relief of the poor, impotent, old, blind, and fuch other, being

poor and not able to work : and, fecondly, to provide work for

fuch as are able, and cannot otherwiſe get employment : but this

latter part of their duty, which, according to the wife regula

tions of that falutary ftatute, fhould go hand in hand with the

other, is, now moſt ſhamefully neglected. However, for theſe

joint purpoſes, they are empowered to make and devy rates upon

the ſeveral inhabitants of the pariſh, by the ſame act of parlia

ment ; which has been farther explained and enforced by ſeveral

fubfequent ftatutes.

-

THE two great objects of this ftatute feem to have been,.

1. To relieve the impotent poor, and them only. 2. To find

employment for ſuch as are able to work : and this principally by

providing ſtocks to be worked up at home, which perhaps might

be more beneficial than accumulating all the poor in one common.

work-houſe ; a practice which tends to deſtroy all domeſtic con

nexions (the only felicity of the honeſt and induſtrious labourer)

and to put the fober and diligent upon a level, in point of their

earnings, with thoſe who are diffolute and idle. Whereas, if none

were to be relieved but thoſe who are incapable to get their livings,

and that in proportion to their incapacity ; if no children were

to be removed from their parents, but fuch as are brought up in

rags and idleness ; and if every poor man and his family were

employed whenever they requeſted it, and were allowed the whole

profits of their labour ; --- a ſpirit of chearful induſtry would foon

diffuſe itſelf through every cottage ; work would become eaſy

and habitual, when abfolutely neceffary to their daily fubfiftence ;

and the moſt indigent peaſant would go through his taſk without

a murmur, if affured that he and his children ( when inca

pable of work through infancy, age, or infirmity) would then,.

and then only, be intitled to fupport from his opulent neighbours..

THIS appears to have been the plan of the ſtatute of queen.

Elizabeth ; in which the only defect was confining the manage

ment of the poor to fmall, parochial, diſtricts ; which are fre

quently
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quently incapable of furniſhing proper work, or providing an able

director. However, the laborious poor were then at liberty te

feek employment wherever it was to be had ; none being obliged

to refide in the places of their fettlement, but ſuch as were un

able or unwilling to work ; and thoſe places of fettlement being

only fuch where they were born, or had made their abode, ori

ginally for three years ", and afterwards (in the cafe of vagabonds)

for one year only ".

AFTER the reſtoration, a very different plan was adopted,

which has rendered the employment of the poor more difficult,

by authorizing the fubdivifion of parishes ; has greatly increaſed

their number, by confining them all to their reſpective diſtricts ;

has given birth to the intricacy of our poor-laws, by multiplying

and rendering more eaſy the methods of gaining fettlements ;

and, in confequence, has created an infinity of expenſive law

fuits between contending neighbourhoods, concerning thoſe ſettle

ments and removals. By the ftatute 13 & 14 Car. II. c. 12. a le

gal fettlement was declared to be gained by birth, inhabitancy,

apprenticeſhip, or fervice for forty days ; within which period

all intruders were made removeable from any pariſh by two juf

tices of the peace, unless they fettled in a tenement of the an

nual value of 107. The frauds, naturally confequent upon this

proviſion, which gave a fettlement by ſo ſhort a refidence, produ

ced the ſtatute 1 Jac. II . c. 17. which directed notice in writing to

be delivered to the parish officers, before a fettlement could be

gained by fuch refidence. Subfequent provifions allowed other

circumſtances of notoriety to be equivalent to ſuch notice given ;

and thoſe circumſtances have from time to time been altered,

enlarged, or reftrained , whenever the experience of new incon

veniences, arifing daily from new regulations, fuggefted the ne

ceffity of a remedy. And the doctrine of certificates was invented,

by way of counterpoiſe, to reſtrain a man and his family from ac

quiring a new fettlement by any length of refidence whatever,

unleſs in two particular excepted cafes ; which makes pariſhes very

m Stat. 19 Hen.VII . c. 12. 1 Edw.VI. n Stat. 39 Eliz. c. 4.

c . 3. 3 Edw .VI. c. 16 . 14 Eliz . c. 5. cautious
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cautious of giving fuch certificates, and of courſe confines the poor

at home, where frequently no adequate employment can be had.

THE law of fettlements may be therefore now reduced to the

following general heads ; or, a fettlement in a pariſh may be ac

quired, 1. By birth ; which is always prima facie the place of

fettlement, until ſome other can be fhewn °. This is alſo always

the place of ſettlement of a baſtard child ; for a baſtard, having in

the eye of the law no father, cannot be referred to his fettle

ment, as other children may P. But, in legitimate children, though

the place of birth be prima facie the ſettlement, yet it is not con

clufively fo ; for there are, 2. Settlements by parentage, being

the fettlement of one's father or mother : all children being

really ſettled in the pariſh where their parents are ſettled, until

they get a new fettlement for themſelves . A new fettlement

may be acquired ſeveral ways ; as, 3. By marriage. For a wo

man, marrying a man that is fettled in another parish, changes

her own : the law not permitting the feparation of huſband and

wife ' . But if the man be a foreigner, and has no fettlement, her's

is fufpended during his life, if he be able to maintain her ; but

after his death fhe may return again to her old fettlement . The

other methods of acquiring fettlements in any pariſh are all re

ducible to this one, of forty days refidence therein : but this

forty days refidence ( which is conſtrued to be lodging or lying:

there ) must not be by fraud, or ſtealth, or in any clandeftine.

manner ; but accompanied with one or other of the following

concomitant circumſtances.. The next method therefore of gain-

ing a fettlement, is, 4. By forty days refidence, and notice. For

if a ſtranger comes into a pariſh, and delivers notice in writing .

of his place of abode, and number of his family, to one of the :

overfeers (which must be read in the church and regiſtered ) and

refides there unmoleſted for forty days after fuch notice, he is

legally fettled thereby . For the law preſumes that ſuch a one:

• 1 Lord Raym. 567..

P Salk . 427.

Salk. 528. 2 Lord Raym. 1473..

• Stra. 544.

• Foley. 249.
S

Stat . 13 & 14 Car. II . c. 12. 1 Jac. II..

C. 17. 3 & 4W. & M. c. 11.

att
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at the time of notice is not likely to become chargeable, elfe he

would not venture to give it ; or that, in ſuch caſe, the pariſh

would take care to remove him. But there are alfo other circum

ſtances equivalent to fuch notice : therefore, 5. Renting for a

year a tenement of the yearly value of ten pounds, and refiding

forty days in the pariſh, gains a ſettlement without notice " ; upon

the principle of having ſubſtance enough to gain credit for ſuch

a houſe. 6. Being charged to and paying the public taxes and

levies of the parish; and, 7. Executing any public parochial office

for a whole year in the pariſh, as churchwarden, &c ; are both of

them equivalent to notice, and gain a ſettlement ", when coupled

with a refidence of forty days. 8. Being hired for a year, when

unmarried, and ſerving a year in the ſame ſervice ; and 9. Being

bound an apprentice for ſeven years ; give the fervant and appren

tice a ſettlement, without notice *, in that place wherein they ſerve

the last forty days. This is meant to encourage application to

trades, and going out to reputable ſervices. 10. Laſtly, the having

an eſtate of one's own, and refiding thereon forty days, how

ever ſmall the value may be, in cafe it be acquired by act of law

or of a third perfon, as by defcent, gift, deviſe, &c, is a ſufficient

fettlement : but if a man acquire it by his own act, as by pur

chafe, (in it's popular fenſe, in confideration of money paid) then

unleſs the confideration advanced, bona fide, be 30. it is no

fettlement for any longer time , than the perſon ſhall inhabit

thereon. He is in no cafe removeable from his own property ;

but he ſhall not, by any trifling or fraudulent purchaſe of his own,

acquire a permanent and laſting ſettlement.

ALL perfons, not fo fettled, may be removed to their own

parishes, on complaint of the overfeers, by two juftices of the

peace, if they ſhall adjudge them likely to become chargeable to

the pariſh, into which they have intruded : unleſs they are in a

way of getting a legal fettlement, as by having hired a houſe of

u Stat. 13 & 14Car. II. c. 12.

w Stat. 3 & 4 W. & M. c. 11.

Stat. 3 &4W. & M. c.11 . 8 & 9W.III.

C. 10. and 31 Geo. II. c. 11.

y Salk . 524.

z Stat. 9 Geo.I. c. 7.

10%.
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10l. per annum, or living in an annual fervice ; for then they are

not removeable . And in all other cafes, if the pariſh to which

they belong, will grant them a certificate, acknowleging them

to be their parishioners, they cannot be removed merely becauſe

likely to become chargeable, but only when they become actually

chargeable . But fuch certificated perfons can gain no ſettlement

byany of the means above-mentioned ; unleſs by renting a tene

ment of 10l. per annum, or by ferving an annual office in the

pariſh, being legally placed therein : neither can an apprentice

or fervant to ſuch certificated perſon gain a ſettlement by ſuch

their fervice '.

THESE are the general heads of the laws relating to the poor,

which, by the reſolutions of the courts of juſtice thereon within

a century paſt, are branched into a great variety. And yet, not

withſtanding the pains that has been taken about them, they ſtill

remain very imperfect, and inadequate to the purpoſes they are

defigned for a fate, that has generally attended moſt of our

ſtatute laws, where they have not the foundation of the common

law to build on. When the fhires, the hundreds, and the tith

ings, were kept in the fame admirable order that they were dif

poſed in by the great Alfred, there were no perſons idle, confe

quently none but the impotent that needed relief : and the fſta

tute of 43
Eliz. feems entirely founded on the fame principle.

But when this excellent ſcheme was neglected and departed from ,

we cannot but obſerve with concern, what miferable ſhifts and

lame expedients have from time to time been adopted, in order to

patch up the flaws occafioned by this neglect. There is not a

more neceffary or more certain maxim in the frame and conftitu

tion of ſociety, than that every individual muſt contribute his

ſhare, in order to the well-being of the community : and furely

they muſt be very deficient in found policy, who fuffer one half

of a pariſh to continue idle, diffolute, and unemployed ; and then

form vifionary ſchemes, and at length are amazed to find, that

the induſtry of the other half is not able to maintain the whole.

a Salk. 472.

b Stat . 8 & 9W. III . c . 30.

c Stat. 12 Ann . c . 18 .

W w

2
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CHAPTER THE TENTH.

OF THE PEOPLE, WHETHER ALIENS,

DENIZENS, OR NATIVES.

H
A
V
I
NAVING, in the eight preceding chapters, treated of per

ſons as they ſtand in the public relations of magiſtrates, I

now proceed to confider fuch perfons as fall under the denomina

tion of the people. And herein all the inferior and ſubordinate

magiſtrates, treated of in the laſt chapter, are included .

THE firſt and moſt obvious divifion of the people is into

aliens and natural-born fubjects. Natural-born ſubjects are ſuch

as are born within the dominions of the crown of England, that

is, within the ligeance, or as it is generally called, the allegiance

of the king; and aliens, fuch as are born out of it. Allegiance is

the tie, or ligamen, which binds the fubject to the king, in return

for that protection which the king affords the fubject . The thing

itſelf, or ſubſtantial part of it, is founded in reafon and the na

ture of government ; the name and the form are derived to us

from our Gothic anceſtors . Under the feodal fyftem, every owner

of lands held them in fubjection to fome fuperior or lord, from

whom or whoſe anceſtors the tenant or vafal had received them :

and there was a mutual trust or confidence fubfifting between

the lord and vafal, that the lord fhould protect the vafal in the

enjoyment of the territory he had granted him, and, on the

other
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other hand, that the vafal ſhould be faithful to the lord and de

fend him againſt all his enemies. This obligation on the part of

the vafal was called his fidelitas or fealty ; and an oath of fealty

was required, by the feodal law, to be taken by all tenants to

their landlord, which is couched in almoſt the fame terms as our

antient oath of allegiance : except that in the uſual oath of fealty

there was frequently a faving or exception of the faith due to a

fuperior lord by name, under whom the landlord himſelf was

perhaps only a tenant or vafal. But when the acknowlegement

was made to the abfolute fuperior himſelf, who was vafal to no

man, it was no longer called the oath of fealty, but the oath of

allegiance ; and therein the tenant fwore to bear faith to his fo

vereign lord, in oppofition to all men, without any faving or ex

ception : "contra omnes homines fidelitatem fecit b." Land held

by this exalted ſpecies of fealty was called feudum ligium, a liege

fee ; the vaſals homines ligii, or liege men ; and the fovereign their

dominus ligius, or liege lord . And when fovereign princes did

homage to each other, for lands held under their reſpective ſo

vereignties, a diſtinction was always made between fimple homage,

which was only an acknowlegement of tenure ; and liege homage,

which included the fealty before-mentioned, and the ſervices con

fequent upon it. Thus when Edward III, in 1329, did homage

to Philip VI of France, for his ducal dominions on that conti

nent, it was warmly diſputed of what ſpecies the homage was to

be, whether liege or fimple homage . With us in England, it

becoming a fettled principle of tenure, that all lands in the king

dom are holden of the king as their fovereign and lord paramount,

no oath but that of fealty could ever be taken to inferior lords ,

and the oath of allegiance was neceffarily confined to the perfon

of the king alone . By an eafy analogy the term of allegiance was

foon brought to fignify all other engagements, which are due

from fubjects to their prince, as well as thofe duties which were

fimply and merely territorial. And the oath of allegiance , as ad

2

22 Feud. 5, 6, 7.

2 Feud. 99.
b

C
7Rep. Calvin's cafe. 7.

d 2Carte.401 . Mod . Un. Hift.xxiii.420 .

miniftredWw 2
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miniftred for upwards of fix hundred years , contained a promiſe

"to be true and faithful to the king and his heirs, and truth and

" faith to bear of life and limb and terrene honour, and not to

"know or hear of any ill or damage intended him, without de

fending him therefrom." Upon which fir Matthew Hale makes

this remark ; that it was ſhort and plain, not entangled with long

or intricate clauſes or declarations, and yet is comprehenfive of

the whole duty from the ſubject to his ſovereign . But, at the re

volution, the terms of this oath being thought perhaps to favour

too much the notion of non-reſiſtance, the preſent form was in

troduced by the convention parliament, which is more general

and indeterminate than the former ; the ſubject only promiſing

" that he will be faithful and bear true allegiance to the king,"

without mentioning "his heirs," or ſpecifying in the leaſt wherein

that allegiance confifts. The oath of fupremacy is principally

calculated as a renuntiation of the pope's pretended authority :

and the oath of abjuration, introduced in the reign of king Wil

liam , very amply ſupplies the looſe and general texture of the

oath of allegiance ; it recognizing the right of his majeſty, de

rived under the act of fettlement ; engaging to fupport him to

the utmoſt of the juror's power ; promifing to diſcloſe all traite

rous confpiracies againſt him ; and expreffly renouncing any claim

of the pretender, by name, in as clear and explicit terms as the

Engliſh language can furniſh. This oath muſt be taken by all

perfons in any office, truft, or employment ; and may be tendered

by two juſtices of the peace to any perſon, whom they ſhall fuf

pect of difaffection . But the oath of allegiance may be tender

.ed to all perfons above the age of twelve years, whether natives,

denizens, or aliens, either in the court-leet of the manor, or in

the ſheriff's tourn, which is the court-leet of the county.

BUT, beſides theſe expreſs engagements, the law alſo holds

that there is an implied, original, and virtual allegiance, owing

Mirror. c. 3. § . 35. Fleta. 3. 16. Brit

ton. c. 29. 7 Rep . Calvin's cafe. 6.

f
1 Hal. P. C.63.

}

8 Stat. 13W. III. c. 6.

▲ Stat. I Geo. I. c. 13 .

i
2 Inft. 121. 1 Hal. P. C. 64.

from
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from every ſubject to his fovereign, antecedently to any expreſs

promife ; and although the ſubject never fwore any faith or alle

giance in form . For as the king, by the very defcent of the

crown, is fully inveſted with all the rights and bound to all the

duties of ſovereignty, before his coronation ; fo the ſubject is

bound to his prince by an intrinfic allegiance, before the ſuper

induction of thoſe outward bonds of oath, homage, and fealty ;

which were only inſtituted to remind the ſubject of this his pre

vious duty, and for the better fecuring it's performance . The

formal profeffion therefore, or oath of ſubjection, is nothing

more than a declaration in words of what was before implied in

law. Which occafions fir Edward Coke very juſtly to obſerve ',

that " all ſubjects are equally bounden to their allegiance, as if

they had taken the oath ; becauſe it is written by the finger of

" the law in their hearts, and the taking of the corporal oath is

" but an outward declaration of the fame." The ſanction of an

oath, it is true, in caſe of violation of duty, makes the guilt ſtill

more accumulated, by fuperadding perjury to treafon ; but it:

does not encreaſe the civil obligation to loyalty ; it only ftrengthens.

the facial tie by uniting it with that of religion.

66

ALLEGIANCE, both exprefs and implied, is however dif

tinguiſhed by the law into two forts or fpecies, the one natural,

the other local ; the former being alfo perpetual, the latter tem

porary. Natural allegiance is fuch as is due from all men born.

within the king's dominions immediately upon their birth". For,

immediately upon their birth, they are under the king's protec-

tion ; at a time too, when ( during their infancy) they are inca-

pable of protecting themſelves. Natural allegiance is therefore a

debt of gratitude ; which cannot be forfeited, cancelled, or al-

tered, by any change of time, place, or circumſtance, nor by any

thing but the united concurrence of the legislature ". An Engliſh

man who removes to France, or to China, owes the fame alle

giance to the king of England there as at home, and twenty years

k 1 Hal. P. C. 61 .

Inft. 121 .2

m 7 Rep. 7 .

a 2 P. Wms. 124.

hence
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hence as well as now. For it is a principle of univerfal law ,

that the natural-born fubject of one prince cannot by any act of

his own, no, not by ſwearing allegiance to another, put off or

diſcharge his natural allegiance to the former : for this natural

allegiance was intrinfic, and primitive, and antecedent to the

other ; and cannot be devefted without the concurrent act of that

prince to whom it was first due. Indeed the natural- born fubject

of one prince, to whom he owes allegiance, may be entangled

by ſubjecting himſelf abfolutely to another ; but it is his own act

that brings him into theſe ſtraits and difficulties, of owing ſervice

to two maſters ; and it is unreaſonable that, by fuch voluntary act

of his own, he ſhould be able at pleaſure to unlooſe thoſe bands,

by which he is connected to his natural prince.

LOCAL allegiance is fuch as is due from an alien, or ſtranger

born, for ſo long time as he continues within the king's dominion

and protection : and it ceaſes, the inſtant ſuch ſtranger transfers

himſelffrom this kingdom to another. Natural allegiance is there

fore perpetual, and local temporary only : and that for this rea

fon, evidently founded upon the nature of government ; that al

legiance is a debt due from the ſubject, upon an implied contract

with the prince, that fo long as the one affords protection, fo

long the other will demean himſelf faithfully. As therefore the

prince is always under a conftant tie to protect his natural-born

fubjects, at all times and in all countries, for this reaſon their al

legiance due to him is equally univerfal and permanent. But, on

the other hand, as the prince affords his protection to an alien,

only during his refidence in this realm, the allegiance of an alien

is confined (in point of time) to the duration of fuch his refidence,

and (in point of locality) to the dominions ofthe Britiſh empire.

From which confiderations fir Matthew Hale deduces this con

fequence, that, though there be an ufurper of the crown, yet it

is treafon for any ſubject, while the ufurper is in full poffeffion of

the fovereignty, to practice any thing againſt his crown and dig

9

91 Hal. P. C. 60 .1 Hal . P. C. 68 .

P 7 Rep . 6 .

nity :
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nity : wherefore, although the true prince regain the fovereignty,

yet fuch attempts againſt the ufurper (unleſs in defence or aid of

the rightful king ) have been afterwards puniſhed with death ;

becauſe of the breach of that temporary allegiance, which was

due to him as king de facto. And upon this footing, after Ed

ward IV recovered the crown, which had been long detained

from his houſe by the line of Lancaſter, treaſons committed

againſt Henry VI were capitally punished, though Henry had

been declared an ufurper by parliament.

THIS oath of allegiance, or rather the allegiance itſelf, is

held to be applicable not only to the political capacity of the king,

or regal office, but to his natural perſon, and blood-royal : and

for the mifapplication of their allegiance, viz. to the regal capa

city or crown, exclufive of the perſon of the king, were the

Spencers baniſhed in the reign of Edward II ' . And from hence

arofe that principle of perfonal attachment, and affectionate loy

alty, which induced our forefathers ( and, if occafion required,

would doubtless induce their fons ) to hazard all that was dear to

them, life, fortune, and family, in defence and fupport of their

liege lord and fovereign .

THIS allegiance then, both exprefs and implied, is the duty

of all the king's fubjects, under the diſtinctions here laid down,,

of local and temporary, or univerſal and perpetual . Their rights

are alio diſtinguiſhable by the fame criterions of time and loca

lity ; natural-born ſubjects having a great variety of rights, which

they acquire by being born within the king's ligeance, and can

never forfeit by any diſtance of place or time, but only by their

own miſbehaviour : the explanation of which rights is the prin

cipal fubject of the two firft books of thefe commentaries.. The

fame is alfo in fome degree the cafe of aliens ; though their rights .

are much more circumfcribed, being acquired only by refidence

here, and loft whenever they remove. I fhall however here en

deavour to chalk out fome of the principal lines, whereby they

1 Hal. P. C. 67.

are
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are diſtinguiſhed from natives, defcending to farther particulars

when they come in courſe.

AN alien born may purchaſe lands, or other eſtates : but not

for his own ufe ; for the king is thereupon entitled to them . If

an alien could acquire a permanent property in lands, he muſt

owe an allegiance, equally permanent with that property, to the

king of England ; which would probably be inconſiſtent with

that, which he owes to his own natural liege lord : beſides that

thereby the nation might in time be fubject to foreign influence,

and feel many other inconveniences. Wherefore by the civil law

fuch contracts were alſo made void : but the prince had no fuch

advantage of eſcheat thereby, as with us in England. Among

other reaſons, which might be given for our conftitution, it ſeems

to be intended by way of puniſhment for the alien's prefumption,

in attempting to acquire any landed property : for the vendor is

not affected by it, he having reſigned his right, and received an

equivalent in exchange. Yet an alien may acquire a property in

goods, money, and other perſonal eſtate, or may hire a houſe for

his habitation " : for perfonal eſtate is of a tranfitory and moveable

nature ; and, befides, this indulgence to ftrangers is neceffary for

the advancement of trade . Aliens alfo may trade as freely as other

people ; only they are fubject to certain higher duties at the cuf

tom-houſe : and there are alſo ſome obſolete ſtatutes of HenryVIII,

prohibiting alien artificers to work for themſelves in this king

dom ; but it is generally held they were virtually repealed by

ftatute 5Eliz. c. 7. Alſo an alien may bring an action concerning

perfonal property, and may make a will, and difpofe of his per

fonal eſtate " : not as it is in France, where the king at the

death of an alien is entitled to all he is worth, by the droit d'au

baine or jus albinatus*, unleſs he has a peculiar exemption. When

I mention theſe rights of an alien, I must be underſtood of alien

friends only, or fuch whoſe countries are in peace with ours ; for

$ Co. Litt. 2.

t Cod. l. 11. tit.55.

" 7 Rep . 17 .

Lutw. 34.

The word is derived from alibi natus ;

Spelm, Gl . 24.

alien
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alien-enemies have no rights, no privileges, unleſs by the king's

fpecial favour, during the time of war.

WHEN I fay, that an alien is one who is born out of the king's

dominions, or allegiance, this alſo muſt be underſtood with ſome

reſtrictions. The common law indeed ſtood abſolutely fo ; with

only a very few exceptions : fo that a particular act of parliament

became neceffary after the reſtoration , for the naturalization of

children of his majeſty's Engliſh ſubjects, born in foreign coun

tries during the late troubles. And this maxim of the law pro

ceeded upon a general principle, that every man owes natural al

legiance where he is born, and cannot owe two ſuch allegiances,

or ſerve two maſters, at once. Yet the children of the king's

embaſſadors born abroad were always held to be natural ſubjects² :

for as the father, though in a foreign country, owes not even a

local allegiance to the prince to whom he is fent ; fo, with re

gard to the fon alſo, he was held ( by a kind of poftliminium) to

be born under the king of England's allegiance, repreſented by his

father, the embaffador. To encourage alſo foreign commerce, it

was enacted by ſtatute 25 Edw. III . ft . 2. that all children born

abroad, provided both their parents were at the time ofthe birth

in allegiance to the king, and the mother had paſſed the ſeas by

her huſband's conſent, might inherit as if born in England : and

accordingly it hath been fo adjudged in behalf of merchants " . But

by ſeveral more modern ſtatutes theſe reſtrictions are ſtill farther

taken off: fo that all children, born out of the king's ligeance,

whofe fathers were natural-born fubjects, are now natural-born

ſubjects themſelves, to all intents and purpoſes, without any ex

ception ; unleſs their faid fathers were attainted, or baniſhed be

yond fea, for high treaſon ; or were then in the ſervice of a prince

at enmity with Great Britain.

b

THE children of aliens, born here in England, are, generally

fpeaking, natural-born ſubjects, and entitled to all the privileges

y Stat. 29 Car. II. c. 6.

7 Rep. 18 .

Z

a Cro. Car. 601. Mar. 91. Jenk. Cent. 3 .

b
7 Ann. c. 5. and 4 Geo. II . c. 21 .

X x of
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of fuch. In which the conftitution of France differs from ours ;

for there, by their jus albinatus, if a child be born of foreign

parents, it is an alien ©.

A DENIZEN is an alien born, but who has obtained ex do

natione regis letters patent to make him an Engliſh ſubject : a high

and incommunicable branch of the royal prerogative . A deni

zen is in a kind of middle ſtate between an alien, and natural

born fubject, and partakes of both of them. He may take lands

by purchaſe or devife, which an alien may not ; but cannot take

by inheritance : for his parent, through whom he muſt claim,

being an alien had no inheritable blood, and therefore could con

vey none to the fon . And, upon a like defect of hereditary blood,

the iffue of a denizen, born before denization, cannot inherit to

him ; but his iffue born after, may f. A denizen is not excuſed

from paying the alien's duty, and ſome other mercantile burthens.

And no denizen can be of the privy council, or either houſe of

parliament, or have any office of truft, civil or military, or be

capable.of any grant from the crown h.

NATURALIZATION cannot be performed but by act of

parliament for by this an alien is put in exactly the ſame ſtate

as if he had been born in the king's ligeance ; except only that

he is incapable, as well as a denizen, of being a member of the

privy council , or parliament, &c . No bill for naturalization can

be received in either houſe of parliament, without ſuch diſabling

clauſe in it . Neither can any perfon be naturalized or reſtored

in blood, unleſs he hath received the facrament of the Lord's fup

per within one month before the bringing in of the bill ; and

unleſs he alſo takes the oaths of allegiance and fupremacy in the -

prefence of the parliament ' .

Jenk. Cent.3 . cites treaſurefrançois, 312 .

d 7 Rep. Calvin's cafe. 25.

C
11 Rep. 67.

f Co. Litt. 8. Vaugh. 285 .

Stat. 22 Hen.VIII. c . 8 .

с
Stat. 12 W. III. c. 2.

i Ibid.

k Stat. 1 Geo. I. c . 4.

Stat. 7 Jac. I. c. 2.

THESE
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THESE are the principal diſtinctions between aliens, denizens,

and natives : diftinctions, which endeavors have been frequently

uſed ſince the commencement of this century to lay almoſt totally

afide, by one general naturalization-act for all foreign proteſtants.

An attempt which was once carried into execution by the ftatute

7 Ann. c. 5. but this, after three years experience of it, was re

pealed by the ſtatute 10Ann. c. 5. except one claufe, which was

juſt now mentioned, for naturalizing the children of Engliſh pa

rents born abroad. However, every foreign feaman who in time

of war ferves two years on board an Engliſh ſhip is ipfo facto na

turalized"; and all foreign proteftants, and Jews, upon their refi

ding feven years in any of the American colonies, without being

abſent above two months at a time, are upon taking the oaths

naturalized to all intents and purpoſes, as if they had been born

in this kingdom " ; and therefore are admiffible to all ſuch privi

leges, and no other, as proteſtants or Jews born in this kingdom

are entitled to. What thoſe privileges are , was the ſubject of

very high debates about the time of the famous Jew-bill ; which

enabled all Jews to prefer bills of naturalization in parliament,

without receiving the facrament, as ordained by statute 7 Jac. I.

It is not my intention to revive this controverfy again ; for the

act lived only a few months, and was then repealed : therefore
1

peace be now to it's manes.

m Stat. 13 Geo. II. c . 3 . till their banishment in 8 Edw. I. may be

Stat. 13Geo. II. c.7. 20 Geo . II . c.24 . found in Molloy dejure maritimo, b.3 . c.6.

2 Geo. III. c . 25 . P Stat. 26 Geo. II. c. 26.

9 Stat. 27 Geo . II. c. 1..
• A pretty accurate account of the Jews,

X x 2
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CHAPTER THE ELEVENTH.

4.

OF THE CLERGY.

TH

'HE people, whether aliens, denizens, or natural-born ſub

jects, are diviſible into two kinds ; the clergy and laity :

the clergy, comprehending all perfons in holy orders, and in ec

clefiaftical offices, will be the fubject of the following chapter.

THIS venerable body of men, being ſeparate and ſet apart

from the rest of the people, in order to attend the more cloſely

to the ſervice of almighty God, have thereupon large privileges

allowed them by our municipal laws : and had formerly much

greater, which were abridged at the time of the reformation, on

account of the ill uſe which the popiſh clergy had endeavoured

to make of them. For, the laws having exempted them from

almoſt every perſonal duty, they attempted a total exemption from

every ſecular tie. But it is obferved by fir Edward Coke ', that, as

the overflowing of waters doth many times make the river to loſe

it's proper chanel, fo in times paft ecclefiaftical perfons, feeking to

extend their liberties beyond their true bounds, either loft or enjoy

ed not thoſe which of right belonged to them. The perfonal ex

emptions do indeed for the moſt part continue. A clergyman can

not be compelled to ferve on a jury, nor to appear at a court- leet

or view offrank pledge; which almoſt every other perfon is obliged

to do : but, if a layman is fummoned on a jury, and before the

2 2 Inft.
b F. N. B. 160. 2 Inft . 4.

trial
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trial takes orders, he ſhall notwithſtanding appear and be ſworn .

Neither can he be choſen to any temporal office ; as bailiff, reeve,

conftable, or the like : in regard of his own continual attendance

on the facred function . During his attendance on divine fervice

he is privileged from arreſts in civil ſuits . In caſes alſo of felony,

a clerk in orders fhall have the benefit of his clergy, without

being branded in the hand ; and may likewiſe have it more than

once in both which particulars he is diſtinguiſhed from a lay

man . But as they have their privileges, fo alfo they have their

diſabilities, on account of their ſpiritual avocations. Clergymen,

we have ſeen , are incapable of fitting in the houſe of commons ;

and by ſtatute 21 Hen . VIII . c. 13. are not allowed to take any

lands or tenements to farm, upon pain of 10l. per month, and

total avoidance of the leafe ; nor fhall engage in any manner of

trade, nor fell any merchandize, under forfeiture of the treble

value. Which prohibition is conſonant to the canon law.

IN the frame and conftitution of ecclefiaftical polity there are

divers ranks and degrees : which I ſhall confider in their refpec

tive order, merely as they are taken notice of by the ſecular laws

of England ; without intermeddling with the canons and confti

tutions, by which they have bound themſelves. And under each

divifion I fhall confider, 1. The method of their appointment ;

2. Their rights and duties ; and 3. The manner wherein their

character or office may ceaſe.

I. AN arch-bishop or biſhop is elected by the chapter of his

cathedral church, by virtue of a licence from the crown. Elec

tion was, in very early times, the ufual mode of elevation to the

epiſcopal chair throughout all chriftendom ; and this was pro

mifcuouſly performed by the laity as well as the clergy ¹ : till at

length, it becoming tumultuous, the emperors and other fovereigns

h

Co+4 Leon. 190.

d Finch . L. 88.

* Stat. 50 Edw. III. c.5. 1 Ric. II . c.16 .

f

2 Inft. 637. Stat. 4 Hen .VII . c . 13. &

1 Edw.VI. c. 12.

g page 169.

h

per c'erum et populum. Palm. 25. 2 Roll .

of

Rep. 102. M. Paris. A. D. 1095.
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of the reſpective kingdoms of Europe took the election in ſome

degree into their own hands ; by reſerving to themſelves the right

of confirming theſe elections, and of granting inveftiture of the

temporalties, which now began almoſt univerſally to be annexed

to this fpiritual dignity ; without which confirmation and inveſti

ture, the elected bishop could neither be confecrated, nor receive

any fecular profits. This right was acknowleged in the emperor

Charlemagne, A. D.773 , by pope Hadrian I, and the council of

Lateran ' , and univerfally exerciſed by other chriſtian princes : but

the policy of the court of Rome at the ſame time began by degrees

to exclude the laity from any ſhare in theſe elections, and to con

fine them wholly to the clergy, which at length was completely

effected ; the mere form of election appearing to the people to be

a thing of little confequence, while the crown was in poffeffion of

an abfolute negative, which was almoſt equivalent to a direct right

of nomination . Hence the right of appointing to bishopricks

is faid to have been in the crown of England (as well as other

kingdoms in Europe) even in the Saxon times, becauſe the rights

of confirmation and inveftiture were in effect ( though not in

form ) a right of complete donation ' . But when, by length of

time, the cuſtom of making elections by the clergy only was fully

eſtabliſhed, the popes began to except to the uſual method of

granting theſe inveſtitures, which was per annulum et baculum, by

the prince's delivering to the prelate a ring, and a paſtoral ſtaff or

crofier; pretending, that this was an encroachment on the church's

authority, and an attempt by theſe fymbols to confer a ſpiritual

juriſdiction and pope Gregory VII, towards the cloſe of the

eleventh century, publiſhed a bulle of excommunication againſt

all princes who ſhould dare to confer inveftitures, and all prelates

who ſhould venture to receive them " . This was a bold ſtep to

wards effecting the plan then adopted by the Roman ſee, of ren

i Decret. 1. dift . 63. c. 22.

k Palm. 28 .

1 "Nulla electio praelatorum (funt verba

"Ingulphi) erat mere libera et canonica ; fed

" omnes dignitates tam epifcoporum, quam ab

"batum, per annulum et baculum regis curia pro

"fua complacentia conferebat." Penes clericos

et monachos fuit electio, fed electum a rege pof

tulabant. Selden. Jan. Angl. 1. 1. § . 39 .

m Decret. 2. cauf. 16. qu . 7. c . 12 & 13.

dering
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dering the clergy intirely independent of the civil authority : and

long and eager were the conteſts occafioned by this diſpute . But

at length when the emperor Henry V agreed to remove all fufpi

cion of encroachment on the ſpiritual character, by conferring in

veftitures for the future perfceptrum and not per annulum et bacu

lum ; and when the kings of England and France confented alfo

to alter the form in their kingdoms, and receive only homage

from the biſhops for their temporalties, inſtead of inveſting them

by the ring and crofier ; the court of Rome found it prudent to

fufpend for a while it's other pretenfions ".

THIS Conceffion was obtained from king Henry the first in

England, by means of that obftinate and arrogant prelate, arch

biſhop Anfelm ° : but king John ( about a century afterwards )

in order to obtain the protection of the pope againſt his diſcon

tented barons, was prevailed upon to give up by a charter, to all

the monafteries and cathedrals in the kingdom, the free right

of electing their prelates, whether abbots or biſhops : referving

only to the crown the cuftody of the temporalties during the

vacancy ; the form of granting a licence to elect, (which is the

original of our conge d'eflire ) on refufal whereof the electors

might proceed without it ; and the right of approbation after

wards, which was not to be denied without a reaſonable and

lawful caufe'. This grant was expreffly recognized and confirmed

in king John's magna carta , and was again eſtabliſhed by ſtatute

25 Edw. III . ft . 6. § . 3 .

BUT by ftatute 25 Hen.VIII. c. 20. the antient right of no

mination was, in effect, reftored to the crown : it being enacted

that, at every future avoidance of a biſhoprick, the king may

fend the dean and chapter his ufual licence to proceed to election ;

which is always to be accompanied with a letter miffive from the

king, containing the name of the perſon whom he would have

them elect : and, if the dean and chapter delay their election above

n Mod. Un. Hift. xxv.
.363 . xxix. 115 .

M. Paris . A. D. 1107.

P M. Paris . A.D.1214. 1 Rym. Foed 198.

9 cap. 1. edit. Oxon. 1759.

twelve
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twelve days, the nomination fhall devolve to the king, who may

by letters patent appoint ſuch perſon as he pleaſes. This election

or nomination, if it be of a biſhop, muſt be ſignified by the king's

letters patent to the arch-biſhop of the province ; if it be of an

arch-biſhop, to the other arch-biſhop and two biſhops, or to four

bishops ; requiring them to confirm, inveſt, and confecrate the

perfon fo elected : which they are bound to perform immediately,

without any application to the fee of Rome. After which the

biſhop elect ſhall fue to the king for his temporalties, ſhall make

oath to the king and none other, and ſhall take reftitution of his

fecular poffeffions out of the king's hands only. And if ſuch dean

and chapter do not elect in the manner by this act appointed, or

if fuch arch-biſhop or bishop do refuſe to confirm, inveſt, and

confecrate ſuch bishop elect, they fhall incur all the penalties of

a praemunire.

AN arch-biſhop is the chief of the clergy in a whole province;

and has the inſpection of the bishops of that province, as well as

of the inferior clergy, and may deprive them on notorious cauſe' .

The arch-bishop has alfo his own diocefe, wherein he exerciſes

epifcopal juriſdiction ; as in his province he exerciſes archiepif

copal. As arch-biſhop, he, upon receipt of the king's writ, calls

the bishops and clergy of his province to meet in convocation :

but without the king's writ he cannot affemble them . To him

all appeals are made from inferior juriſdictions within his pro

vince ; and, as an appeal lies from the bishops in perſon to him

in perfon, fo it alfo lies from the confiftory courts of each dioceſe

to his archiepifcopal court. During the vacancy of any ſee in his

province, he is guardian of the ſpiritualties thereof, as the king

is of the temporalties ; and he executes all ecclefiaftical juriſdic

tion therein. If an archiepifcopal fee be vacant, the dean and

chapter are the ſpiritual guardians, ever fince the office of prior

ofCanterbury was aboliſhed at the reformation ' . The arch-bishop

is entitled to preſent by lapfe to all the ecclefiaftical livings in the

t 2 Roll. Abr. 223 .

S

Lord Raym. 541 .

4 Inft. 322, 323.

difpofal
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difpofal of his dioceſan biſhops, if not filled within fix months.

And the arch-biſhop has a cuſtomary prerogative, when a biſhop

is confecrated by him, to name a clerk or chaplain of his own to

be provided for by fuch fuffragan biſhop ; in lieu of which it is

now uſual for the biſhop to make over by deed to the arch-biſhop,

his executors and affigns, the next preſentation of ſuch dignity or

benefice in the biſhop's diſpoſal within that fee, as the arch-biſhop

himſelf ſhall chooſe ; which is therefore called his option " : which

options are only binding on the biſhop himſelf who grants them,

and not his fucceffors. The prerogative itſelf ſeems to be derived

from the legatine power formerly annexed by the popes to the

metropolitan of Canterbury " . And we may add, that the papal

claim itſelf (like moſt others of that encroaching fee) was proba

bly fet up in imitation of the imperial prerogative called primae

or primariae preces ; whereby the emperor exerciſes, and hath im

memorially exerciſed , a right of naming to the firſt prebend that

becomes vacant after his acceffion in every church of the empire".

A right, that was alſo exerciſed by the crown of England in the

reign of Edward I ' ; and which probably gave riſe to the royal

corodies, which were mentioned in a former chapter . It is alſo

the privilege, by cuſtom, of the arch-biſhop of Canterbury, to

crown the kings and queens of this kingdom. And he hath alſo

by the ſtatute 25 Hen . VIII. c.21 . the power of granting difpen

fations in any caſe, not contrary to the holy ſcriptures and the law

of God, where the pope uſed formerly to grant them : which is

the foundation of his granting ſpecial licences, to marry at any

place or time, to hold two livings, and the like : and on this

alfo is founded the right he exercifes of conferring degrees, in

prejudice of the two univerfities ".

u Cawel's interpr. tit. option.

w Sherlock of options. 1 .

* Goldaft. conftit. imper. tom. 3. pag.406.

y Dufrefne. V. 806. Mod . Un. Hift .

xxix. 5.

z Rex, &c, falutem . Scribatis epifcopo

Karl. quod-Roberto de Icardpenfionemfuam,

quam adpreces regis praedicto Roberto conceffit,

de caetero folvat ; et de proxima ecclefia va

catura de collatione praedicti epifcopi, quam

ipfe Robertus acceptaverit, refpiciat. Brev.

11 Edw. I. 3 Pryn. 1264.

a ch . 8. pag. 273 .

See the bishop of Chefter's cafe.

Oxon. 1721 .

Y y THE
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THE power and authority of a biſhop, befides the adminiſtra

tion of certain holy ordinances peculiar to that facred order, con

fifts principally in infpecting the manners of the people and clergy,

and puniſhing them, in order to reformation, by ecclefiaftical cen

fures. To this purpoſe he has ſeveral courts under him, and may

vifit at pleaſure every part of his dioceſe. His chancellor is ap

pointed to hold his courts for him, and to affift him in matters of

ecclefiaftical law ; who, as well as all other ecclefiaftical officers,

if lay or married, muſt be a doctor of the civil law, fo created in

fome univerſity . It is alfo the buſineſs of a biſhop to inſtitute

and to direct induction to all ecclefiaftical livings in his diocefe.

ARCHBISHOPRICKS and biſhopricks may become void by

death, deprivation for any very grofs and notorious crime, and

alſo by refignation . All refignations muſt be made to ſome ſupe

rior . Therefore a bishop muft refign to his metropolitan ; but

the arch-biſhop can refign to none but the king himſelf.

f

II. A DEAN and chapter are the council of the biſhop, to

affift him with their advice in affairs of religion, and alfo in the

temporal concerns of his fee . When the reſt of the clergy were

ſettled in the ſeveral pariſhes of each dioceſe ( as hath formerly'

been mentioned) theſe were referved for the celebration of divine

ſervice in the bishop's own cathedral ; and the chief of them,

who prefided over the reſt, obtained the name of decanus or dean,

being probably at first appointed to fuperintend ten canons or

prebendaries.

Stat. 37 Hen.VIII . c. 17.

Gibf. cod . 822.

ALL antient deans are elected by the chapter, by conge d'eflire

from the king, and letters miffive of recommendation ; in the

ſame manner as biſhops : but in thoſe chapters, that were found

ed by Henry VIII out of the ſpoils of the diffolved monafteries,

the deanery is donative, and the inſtallation merely by the king's

с
3 Rep. 75. Co. Litt. 103 , 300.

f pag. 108, 109.

letters



Ch. II.
371of PERSONS

.

letters patent . The chapter, confifting of canons or prebenda

ries, are ſometimes appointed by the king, fometimes by the

biſhop, and fometimes elected by each other.

THE dean and chapter are, as was before obſerved, the no

minal electors of a biſhop. The biſhop is their ordinary and im

mediate fuperior ; and has, generally ſpeaking, the power of vifit

ing them, and correcting their exceffes and enormities. They

had alſo a check on the biſhop at common law: for till the ſtatute

32 Hen.VIII. c. 28. his grant or leaſe would not have bound his

fucceffors, unleſs confirmed by the dean and chapter ¹ .

DEANERIES and prebends may become void, like a biſhop

rick, by death, by deprivation , or by refignation to either the

king or the biſhop i . Alfo I may here mention, once for all, that

if a dean, prebendary, or other ſpiritual perſon be made a biſhop,

all the preferments he was before poffeffed of are void ; and the

king may preſent to them in right of his prerogative royal. But

they are not void by the election, but only by the confecration ' .

III. AN arch-deacon hath an ecclefiaftical jurifdiction, imme

diately ſubordinate to the biſhop, throughout the whole of his

dioceſe, or in fome particular part of it. He is uſually appointed

by the bishop himself; and hath a kind of epifcopal authority,

originally derived from the biſhop, but now independent and diſ

tinct from his *. He therefore vifits the clergy ; and has his fe

parate court for puniſhment of offenders by fpiritual cenfures, and

for hearing all other caufes of ecclefiaftical cognizance .

IV. THE rural deans are very antient officers of the church ',

but almoſt grown out of ufe ; though their deaneries ſtill fubfift

as an ecclefiaftical divifion of the diocefe, or archdeaconry. They

ſeem to have been deputies of the biſhop, planted all round his

8 Gibf. cod. 173 .

Co. Litt. 103.

i Plowd. 498.

i 2 Roll. Abr. 352. Salk . 137

k 1 Burn. eccl . law. 68, 69 .

1 Kennet. par. antiq . 633 .

Y y 2 diocefe,
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diocefe, the better to infpect the conduct of the parochial clergy,

and therefore armed with an inferior degree of judicial and co

ercive authority " .

V. THE next, and indeed the most numerous order of men

in the ſyſtem of ecclefiaftical polity, are the parfons and vicars of

parishes in treating of whom I ſhall firſt mark out the diftinc

tion between them ; fhall next obferve the method by which one

may become a parfon or vicar; fhall then briefly touch upon their

rights and duties ; and fhall, laftly, fhew how one may ceaſe to

be either.

A PARSON, perfona ecclefiae, is one that hath full poffeffion

of all the rights of a parochial church. He is called parfon, per

fona, becauſe by his perfon the church, which is an invifible body,

is repreſented ; and he is in himſelf a body corporate, in order

to protect and defend the rights of the church (which he perfo

nates ) by a perpetual fucceffion ". He is fometimes called the

rector, or governor, of the church : but the appellation of par-

fon, (however it may be depreciated by familiar, clowniſh, and

indifcriminate uſe ) is the moſt legal, moft beneficial, and moſt

honourable title that a pariſh prieſt can enjoy ; becauſe ſuch a

one, (fir Edward Coke obſerves ) and he only, is faid vicem feu

perfonam ecclefiae gerere. A parfon has, during his life, the free

hold in himſelf of the parfonage houſe, the glebe, the tithes, and

other dues. But theſe are ſometimes appropriated ; that is to ſay,

the benefice is perpetually annexed to ſome ſpiritual corporation,

either fole or aggregate, being the patron of the living ; whom

the law eſteems equally capable of providing for the ſervice of the

church, as any fingle private clergyman . This contrivance feems

to have ſprung from the policy of the monaftic orders, who have

never been deficient in fubtle inventions for the increaſe of their

own power and emoluments. Atthe firſt eſtabliſhment ofparochial

clergy, the tithes of the pariſh were diſtributed in a fourfold di

vifion ;
one for the uſe of the bishop, another for maintaining

■ Co. Litt. 300.m Gibf. cod. 972.

the
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the fabrick of the church, a third for the poor, and the fourth

to provide for the incumbent. When the fees of the biſhops be

came otherwiſe amply endowed, they were prohibited from de

manding their uſual ſhare of theſe tithes, and the diviſion was

into three parts only. And hence it was inferred by the monaf

teries, that a ſmall part was fufficient for the officiating prieſt,

and that the remainder might well be applied to the uſe of their

own fraternities, ( the endowment of which was conſtrued to be

a work of the moſt exalted piety) ſubject to the burthen of re

pairing the church and providing for it's conftant fupply. And

therefore they begged and bought, for maſſes and obits, and ſome

times even for money, all the advowſons within their reach, and

then appropriated the benefices to the uſe of their own corporation.

But, in order to complete fuch appropriation effectually, the king's

licence, and confent of the bishop, muſt firſt be obtained ; be

cauſe both the king and the biſhop may fometime or other have

an intereſt, by lapſe, in the preſentation to the benefice ; which

can never happen if it be appropriated to the uſe of a corporation,

which never dies : and alſo becauſe the law repofes a confidence

in them, that they will not conſent to any thing that ſhall be to

the prejudice of the church. The confent of the patron alfo is

neceffarily implied, becauſe (as was before obferved) the appro-

priation can be originally made to none, but to ſuch ſpiritual cor

poration, as is alſo the patron of the church ; the whole being

indeed nothing elſe, but an allowance for the patrons to retain

the tithes and glebe in their own hands, without prefenting any

clerk, they themſelves undertaking to provide for the fervice of

the church . When the appropriation is thus made, the appro

priators and their fucceffors are perpetual parfons of the church ;

and muſt fue and be fued, in all matters concerning the rights of

the church, by the name of parfons P..

THIS appropriation may be ſevered, and the church become

difappropriate, two ways : as, firſt, if the patron or appropriator

preſents a clerk, who is inftituted and inducted to the parſonage ::

• Plowd. 496-500. P Hob. 307.

for
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for the incumbent fo inftituted and inducted is to all intents and

purpoſes complete parfon ; and the appropriation, being once fe

vered, can never be re-united again, unleſs by a repetition of the

fame folemnities . And when the clerk fo preſented is diſtinct

from the vicar, the rectory thus vefted in him becomes what is

called a fine-cure ; becauſe he hath no cure of fouls, having a

vicar under him to whom that cure is committed ' . Alfo, if the

corporation which has the appropriation is diffolved, the parfon

age becomes diſappropriate at common law ; becauſe the perpe

tuity of perſon is gone, which is neceſſary to ſupport the appro

priation.

In this manner, and fubject to thefe conditions, may appro

priations be made at this day : and thus were moſt, if not all , of

the appropriations at preſent exiſting originally made ; being an

nexed to biſhopricks, prebends, religious houſes, nay, even to

nunneries, and certain military orders, all of which were ſpiri

tual corporations . At the diffolution of monafteries by ftatutes

27 Hen.VIII . c . 28. and 31 Hen.VIII . c. 13. the appropriations

of the ſeveral parſonages, which belonged to thoſe reſpective re

ligious houſes, (amounting to more than one third of all the pa

riſhes in England ' ) would have been by the rules of the common

law diſappropriated ; had not a clauſe in thoſe ſtatutes intervened,

to give them to the king in as ample a manner as the abbots, &c,

formerly held the fame, at the time of their diffolution . This,

though perhaps ſcarcely defenfible, was not without example ;

for the fame was done in former reigns, when the alien priories,

( that is, fuch as were filled by foreigners only) were diffolved

and given to the crown . And from theſe two roots have ſprung

all the lay appropriations or fecular parfonages, which we now

fee in the kingdom ; they having been afterwards granted out

from time to time by the crown ".

9 Co. Litt . 46 .

Sine-cures might alſo be created by

other means. 2 Burn. eccl. law. 347.

Seld. review of tith . c . 9. Spelm .

Apology. 35 .

t2 Inft. 584.

" Sir H. Spelman (of tythes, c. 29.) fays

thefe are now called impropriations , as be

ing improperly in the hands of laymen .

THESE
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THESE appropriating corporations, or religious houſes, were

wont to depute one of their own body to perform divine ſervice,

and adminiſter the facraments, in thoſe pariſhes of which the fo

ciety was thus the parfon . This officiating miniſter was in reality

no more than a curate, deputy, or vicegerent of the appropriator,

and therefore called vicarius, or vicar. His ftipend was at the

diſcretion of the appropriator, who was however bound of com

mon right to find fomebody, qui illi de temporalibus, epifcopo de

fpiritualibus, debeat refpondere ". But this was done in fo fcanda

lous a manner, and the pariſhes ſuffered ſo much by the neglect

of the appropriators, that the legiſlature was forced to interpoſe :

and accordingly it is enacted by ftatute 15 Ric. II. c . 6. that in

all appropriations of churches, the diocefan biſhop ſhall ordain

(in proportion to the value of the church ) a competent ſum to

be diftributed among the poor parishioners annually; and that the

vicarage ſhall be fufficiently endowed. It ſeems the parish were

frequently fufferers, not only by the want of divine ſervice, but

alfo by withholding thoſe alms, for which, among other purpo

fes, the payment of tithes was originally impoſed : and there

fore in this act a penfion is directed to be diftributed among the

poor parochians, as well as a ſufficient ſtipend to the vicar. But

he, being liable to be removed at the pleaſure of the appropria

tor, was not likely to infift too rigidly on the legal ſufficiency of

the ftipend and therefore by ftatute 4 Hen. IV. c. 12. it is or

dained, that the vicar ſhall be a ſecular perſon, not a member of

any religious houſe ; that he ſhall be vicar perpetual, not remove

able at the caprice of the monaftery ; and that he ſhall be ca

nonically inftituted and inducted, and be fufficiently endowed, at

the diſcretion of the ordinary, for theſe three exprefs purpoſes,

to do divine ſervice, to inform the people, and to keep hoſpita

lity. The endowments in confequence of theſe ſtatutes have

ufually been by a portion of the glebe, or land, belonging to the

parfonage, and a particular ſhare of the tithes, which the appro

priators found it moſt troubleſome to collect , and which are

w Seld. tith . c. II . I.

there
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therefore generally called privy, fmall, or vicarial, tithes ; the

greater, or predial, tithes being ſtill reſerved to their own uſe.

But one and the fame rule was not obſerved in the endowment of

all vicarages. Hence fome are more liberally, and fome more

fcantily, endowed ; and hence many things, as wood in par

ticular, is in fome countries a predial, and in fome a vicarial

tithe. rectorial

THE diftinction therefore of a parfon and vicar is this ; that

the parfon has for the moſt part the whole right to all the eccle

fiaftical dues in his parish ; but a vicar has generally an appro

priator over him, entitled to the beſt part of the profits, to whom

he is in effect perpetual curate, with a ſtanding ſalary. Though

in fome places the vicarage has been confiderably augmented by

a large fhare of the great tithes ; which augmentations were

greatly affifted by the ſtatute 29 Car. II. c. 8. enacted in favour

of vicars and curates, which rendered ſuch temporary aug
poor

mentations (when made by the appropriators) perpetual.

THE method of becoming a parfon or vicar is much the fame.

To both there are four requifites neceffary : holy orders ; preſen

tation ; inftitution ; and induction . The method of conferring

the holy orders of deacon and prieſt, according to the liturgy and

canons³, is foreign to the purpoſe of theſe commentaries ; any

farther than as they are neceffary requifites to make a complete

parfon or vicar. By common law a deacon, of any age, might

be inſtituted and inducted to a parfonage or vicarage : but it was

ordained by ſtatute 13 Eliz. c. 12. that no perfon under twenty

three years of age, and in deacon's orders, fhould be prefented to

any benefice with cure ; and if he were not ordained prieſt within

one year after his induction, he ſhould be ipfo facto deprived :

and now, by ftatute 13 & 14 Car. II . c . 4. no perſon is capable

to be admitted to any benefice, unleſs he hath been firſt ordained

a prieſt ; and then he is, in the language of the law, a clerk in

orders. But if he obtains orders, or a licence to preach, by

* See 2 Burn. eccl. law . 103 .

money
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money or corrupt practices (which feems to be the true, though

not the common notion of fimony) the perfon giving fuch orders

forfeits 40 %. and the perfon receiving 10l. and is incapable of

any ecclefiaftical preferment for ſeven years afterwards.

ANY clerk may be preſented to a parfonage or vicarage ; that

is, the patron, to whom the advowfon of the church belongs,

may offer his clerk to the bishop of the diocefe to be inftituted.

Of advowſons, or the right of preſentation, being a ſpecies of

private property, we ſhall find a more convenient place to treat

in the ſecond part of theſe commentaries. But when a clerk is

preſented, the biſhop may refuſe him upon many accounts. As,

1. If the patron is excommunicated, and remains in contempt

forty days . Or, 2. If the clerk be unfit' : which unfitneſs is of

ſeveral kinds. Firſt, with regard to his perſon ; as if he be a

baſtard, an outlaw, an excommunicate, an alien, under age, or

the like . Next, with regard to his faith or morals ; as for any

particular hereſy, or vice that is malum in fe : but if the biſhop

alleges only in generals, as that he is fchifmaticus inveteratus, or

objects a fault that is malum prohibitum merely, as haunting ta

verns, playing at unlawful games, or the like ; it is not good

cauſe of refufald . Or, laftly, the clerk may be unfit to diſcharge

the paſtoral office for want of learning. In any of which cafes

the biſhop may refuſe the clerk. In caſe the refuſal is for hereſy,

ſchiſm, inability of learning, or other matter of ecclefiaftical

cognizance, there the bishop muſt give notice to the patron of

fuch his cauſe of refufal, who, being uſually a layman, is not

ſuppoſed to have knowlege of it ; elſe he cannot preſent by lapſe :

but if the cauſe be temporal, there he is not bound to give

notice ©.

y Stat. 31 Eliz . c . 6.

z A layman may alſo be prefented ; but

he must take prieſts orders before his ad- 3 Ric. II . c. 3. 7 Ric. IJ. c. 12.

miffion. 1 Burn . 103 .
d 5 Rep. 58.

2 2Roll. Abr. 355.

b Glanv. 1.13. c. 20.

с
2 Roll. Abr. 356. 2 Inft . 632. Stat.

C
2 Inft. 632.

i
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IFIf an action at law be brought by the patron against the

biſhop, for refufing his clerk, the bishop muft affign the cauſe.

If the cauſe be of a temporal nature and the fact admitted, ( as,

for inſtance, outlawry) the judges of the king's courts muſt de

termine it's validity, or, whether it be fufficient cauſe of refuſal :

but if the fact be denied, it muſt be determined by a jury. Ifthe

caufe be of a fpiritual nature, ( as, herefy, particularly alleged )

the fact if denied fhall alſo be determined by à jury ; and if the

fact be admitted or found, the court upon conſultation and advice

of learned divines fhall decide it's fufficiency . If the cauſe be

want of learning, the biſhop need not ſpecify in what points the

clerk is deficient, but only allege that he is deficient : for the

ftatute 9 Edw. II . ft . 1. c . 13. is exprefs, that the examination of

the fitneſs of a perfon prefented to a benefice belongs to the ec

clefiaftical judge. But becauſe it would be nugatory in this cafe

to demand the reafon of refufal from the ordinary, if the patron

were bound to abide by his determination, who has already pro

nounced his clerk unfit ; therefore if the bishop returns the clerk

to be minus fufficiens in literatura, the court fhall write to the me

tropolitan, to reexamine him , and certify his qualifications ; which

certificate of the arch-biſhop is final Þ .

f 2 Inft. 632.

5 Rep. 58. 3 Lev. 313.

If the biſhop hath no objections, but admits the patron's pre

ſentation, the clerk fo admitted is next to be inſtituted by him ;

which is a kind of inveftiture of the fpiritual part of the bene

fice for by inftitution the care of the fouls of the pariſh is com

mitted to the charge of the clerk. When a vicar is inſtituted, he

(befides the uſual forms) takes, if required by the biſhop, an oath

of perpetual refidence ; for the maxim of law is, that vicarius non

babet vicarium: and as the non-refidence of the appropriators was

the cauſe of the perpetual eſtabliſhment of vicarages, the law

judges it very improper for them to defeat the end of their con

ftitution, and by abfence to create the very miſchiefs which they

h 2 Inft. 632.

were
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were appointed to remedy : eſpecially as, if any profits are to

arife from putting in a curate and living at a diſtance from the

pariſh, the appropriator, who is the real parfon, has undoubtedly

the elder title to them. When the ordinary is alfo the patron,

and confers the living, the preſentation and inſtitution are one and

the fame act, and are called a collation to a benefice . By infti

tution or collation the church is full, fo that there can be no freſh

preſentation till another vacancy, at leaſt in the caſe of a common

patron; but the church is not full againſt the king, till induction :

nay, even if a clerk is inſtituted upon the king's preſentation, the

crown may revoke it before induction, and preſent another clerk '.

Upon inſtitution alſo the clerk may enter on the parfonage houſe

and glebe, and take the tithes ; but he cannot grant or let them,

or bring any action for them, till induction.

INDUCTION is performed by a mandate from the biſhop to

the arch-deacon, who ufually iffues out a precept to other clergy

men to perform it for him. It is done by giving the clerk corpo

ral poffeffion of the church, as by holding the ring of the door,

tolling a bell, or the like ; and is a form required by law, with

intent to give all the parishioners due notice, and fufficient cer

tainty of their new minifter, to whom their tithes are to be paid.

This therefore is the inveftiture of the temporal part of the bene

fice, as inſtitution is of the ſpiritual. And when a clerk is thus

preſented, inſtituted, and inducted into a rectory, he is then, and

not before, in full and complete poffeffion, and is called in law

perfona imperfonata, or parfon imparſonee *.

THE rights of a parfon or vicar, in his tithes and ecclefiaftical

dues, fall more properly under the ſecond book of theſe commen

taries and as to his duties, they are principally of ecclefiaftical

cognizance ; thoſe only excepted which are laid upon him by

ſtatute. And thoſe are indeed ſo numerous that it is impracticable

to recite them here with any tolerable conciſeneſs or accuracy.

Some of them we may remark, as they arife in the progrefs of

i Co. Litt. 344. k Co. Litt. 300.

Zz2 our
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our enquiries, but for the reft I muſt refer myſelf to fuch authors

as have compiled treatiſes exprefly upon this fubject ' . I ſhall

only juſt mention the article of refidence, upon the fuppofition of

which the law doth ftile every parochial miniſter an incumbent.

By ſtatute 21 Hen. VIII. c. 13. perfons wilfully abfenting them

felves from their benefices, for one month together, or two months

in the year, incur a penalty of 5 1. to the king, and 57. to any

perſon that will fue for the fame : except chaplains to the king,

or others therein mentioned ", during their attendance in the

houshold of fuch as retain them : and alfo except " all heads of

houſes, magiſtrates, and profeffors in the univerſities, and all ſtu

dents under forty years of age refiding there, bona fide, for ſtudy.

Legal refidence is not only in the pariſh, but alſo in the parſon

age houfe for it hath been refolved , that the ſtatute intended

reſidence, not only for ferving the cure, and for hoſpitality ; but

alſo for maintaining the houſe, that the fucceffor alſo may keep

hoſpitality there.

any one

WE have ſeen that there is but one way, whereby one may

become a parfon or vicar : there are many ways, by which one

may ceaſe to be fo. 1. By death. 2. By ceffion, in taking an

other benefice . For by ftatute 21 Hen.VIII . c. 13. if

having a benefice of 81. per annum, or upwards, in the king's

books, ( according to the preſent valuation ', ) accepts any other,

the firſt ſhall be adjudged void ; unleſs he obtains a diſpenſation ;

which no one is entitled to have, but the chaplains of the king

and others therein mentioned, the brethren and fons of lords and

knights, and doctors and bachelors of divinity and law, admitted

by the univerfities of this realm. And a vacancy thus made, for

want of a diſpenſation, is called ceffion . 3. By confecration ; for,

as was mentioned before, when a clerk is promoted to a biſhop

rick, all his other preferments are void the inftant that he is con

Theſe are very numerous : but there

are only two, which can be relied on with

any degree of certainty ; biſhop Gibſon's

codex, and DrBurn's ecclefiaftical law.

-

m Stat. 25Hen.VIII . c.16. 33 Hen.VIII .

c. 28.

Stat. 28 Hen.VIII . c. 13 .

• 6 Rep. 21 .

P Cro. Car.456.

fecrated.
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fecrated . But there is a method, by the favour of the crown, of

holding fuch livings in commendam. Commenda, or ecclefia commen

data, is a living commended by the crown to the care of a clerk,

to hold till a proper paſtor is provided for it. This may be tem

porary, for one, two, or three years, or perpetual ; being a kind

of difpenfation to avoid the vacancy of the living, and is called a

commenda retinere. There is alſo a commenda recipere, which is to

take a benefice de novo, in the bishop's own gift, or the gift of

fome other patron confenting to the fame ; and this is the fame

to him as inftitution and induction are to another clerk . 4. By

refignation . But this is of no avail, till accepted by the ordinary;

into whofe hands the refignation muſt be made ' . 5. By depriva

tion, either by canonical cenfures, of which I am not to ſpeak ; or

in purſuance of divers penal ſtatutes, which declare the benefice

void, for fome nonfeafance or neglect, or elſe fome malefeafance

or crime. As, for fimony' ; for maintaining any doctrine in dero

gation of the king's fupremacy, or of the thirty nine articles, or

of the book of common-prayer ' ; for neglecting after inftitution

to read the articles in the church, or make the declarations againſt

popery, or take the abjuration oath " ; for uſing any other form

of prayer than the liturgy of the church of England " ; or for

abſenting himſelf fixty days in one year from a benefice belong

ing to a popiſh patron, to which the clerk was preſented by either

of the univerfities * ; in all which and fimilar cafes the benefice

is ipfo facto void, without any formal ſentence of deprivation .

VI. A CURATE is the lowest degree in the church ; being.

in the ſame ſtate that a vicar was formerly, an officiating tem

porary miniſter, inſtead of the real incumbent. Though there

are what are called perpetual curacies, where all the tithes are

appropriated, and no vicarage endowed, (being for ſome particular

1 Hob. 144.

Cro. Jac. 198.

Stat. 31 Eliz. c . 6. and 12 Ann. c . 12 .

Stat. 1 Eliz. c. 1 & 2. and 13 Eliz.

C. 12 .

" Stat. 13 Eliz . c . 12. 14

and 1 Geo. I. c. 6.I
"

w Stat. Eliz. c . 2.

* Stat. 1 W. & M. c. 26.

Y 6 Rep. 29, 30.

Car. II. c. 4

reafons
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reaſons exempted from the ſtatute of Hen. IV) but, inſtead there

of, fuch perpetual curate is appointed by the appropriator. With

regard to the other fpecies of curates, they are the objects of fome

particular ſtatutes, which ordain, that ſuch as ſerve a church during

it's vacancy ſhall be paid fuch ſtipend as the ordinary thinks rea

fonable, out of the profits of the vacancy ; or, if that be not

fufficient, by the fucceffor within fourteen days after he takes

poffeffion and that, if any rector or vicar nominates a curate

to the ordinary to be licenced, the ordinary ſhall ſettle his ſtipend

under his hand and feal, not exceeding 50l. per annum, nor leſs

than 207. and on failure of payment may fequefter the profits of

the benefice ".

τ

THUS much of the clergy, properly ſo called . There are alſo

certain inferior ecclefiaftical officers of whom the common law

takes notice ; and that, principally, to affift the eccleſiaſtical ju

rifdiction, where it is deficient in powers. On which officers I

fhall make a few curfory remarks.

VII. CHURCHWARDENS are the guardians or keepers of

the church, and repreſentatives of the body of the pariſh . They

are fometimes appointed by the miniſter, ſometimes by the pariſh,

fometimes by both together, as cuſtom directs. They are taken,

in favour of the church, to be for fome purpoſes a kind of cor

poration at the common law ; that is, they are enabled by that

name to have a property in goods and chattels, and to bring ac

tions for them, for the uſe and profit of the parish. Yet they

may not waſte the church goods, but may be removed by the

pariſh, and then called to account by action at the common law :

but there is no method of calling them to account, but by firſt

removing them ; for none can legally do it, but thoſe who are

put in their place. As to lands, or other real property, as the

church, church-yard, &c, they have no fort of intereſt therein ;

z 1 Burn. eccl. law. 427 .

a Stat . 28 Hen .VIII. c. 11 .

b Stat. 12 Ann. ft . 2. c. 12 ,

In Sweden they have fimilar officers ,

whom they call kiorekiowariandes. Stiern

hook. 1.3. c. 7.

but

h
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but if any damage is done thereto, the parfon only or vicar fhall

have the action . Their office alſo is to repair the church, and

make rates and levies for that purpoſe : but theſe are recoverable

only in the ecclefiaftical court. They are alſo joined with the

overfeers in the care and maintenance of the poor. They are to

levy a fhilling forfeiture on all fuch as do not repair to church

on fundays and holidays, and are empowered to keep all perfons

orderly while there ; to which end it has been held that a church

warden may juſtify the pulling off a man's hat, without being

guilty of either an affault or treſpaſs . There are alſo a multi

tude of other petty parochial powers committed to their charge

by divers acts of parliament .

VIII. PARISH clerks and fextons are alſo regarded by the

common law, as perfons who have freeholds in their offices ; and

therefore though they may be puniſhed, yet they cannot be de

prived, by ecclefiaftical cenfures . The pariſh clerk was formerly

always in holy orders ; and fome are ſo to this day. He is gene

rally appointed by the incumbent, but by cuftom may be chofen

by the inhabitants ; and if fuch cuſtom appears, the court of

king's bench will grant a mandamus to the arch-deacon to fwear

him in, for the eſtabliſhment of the cuſtom turns it into a

temporal or civil right ".

d Stat. 1 Eliz . c. 2 .I

• 1 Lev. 196 .

f See Lambard of churchwardens , at the

end of his eirenarcha ; and Dr Burn, tit.

church, churchwardens, vifitation.

82 Roll. Abr. 234.

b Cro. Car. 589.
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CHAPTER THE TWELFTH.

OF THEE CIVIL STATE.

T

'HE lay part of his majeſty's ſubjects, or ſuch of the people

as are not comprehended under the denomination of clergy,

may be divided into three diftinct ftates, the civil, the military,

and the maritime.

THAT part of the nation which falls under our firſt and moſt

comprehenfive divifion, the civil ftate, includes all orders of men,

from the higheſt nobleman to the meanest peaſant ; that are not

included under either our former divifion, of clergy, or under

one of the two latter, the military and maritime ſtates : and it

may ſometimes include individuals of the other three orders ;

fince a nobleman, a knight, a gentleman, or a peaſant, may be

come either a divine, a foldier, or a ſeaman.

THE civil ftate confifts of the nobility and the commonalty,

Of the nobility, the peerage of Great Britain, or lords temporal,

as forming (together with the biſhops) one ofthe fupreme branches

of the legiſlature, I have before fufficiently ſpoken : we are here

to confider them according to their feveral degrees, or titles of

honour.

ALL
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ALL degrees of nobility and honour are derived from the

king as their fountain : and he may inftitute what new titles

he pleaſes. Hence it is that all degrees of honour are not of equal

antiquity. Thoſe now in ufe are dukes, marqueffes, earls, vif

counts, and barons ".

1. A duke, though it be with us, as a mere title of nobility,

inferior in point of antiquity to many others, yet it is ſuperior to

all of them in rank ; being the firſt title of dignity after the royal

family . Among the Saxons the Latin name of dukes, duces, is

very frequent, and fignified, as among the Romans, the com

manders or leaders of their armies, whom in their own language

they called peretoga ; and in the laws of Henry I (as tranflated

by Lambard) we find them called beretochii. But after the Nor

man conqueſt, which changed the military polity of the nation,

the kings themſelves continuing for many generations dukes of

Normandy, they would not honour any ſubjects with that title,

till the time of Edward III ; who, claiming to be king of France,

and thereby loſing the ducal in the royal dignity, in the eleventh

year of his reign created his fon, Edward the black prince, duke

of Cornwall and many, of the royal family eſpecially, were

afterwards raiſed to the fame honour. However, in the reign of

queen Elizabeth, A. D. 1572 , the whole order became utterly

extinct but it was revived about fifty years afterwards by her

fucceffor, who was remarkably prodigal of honours, in the per

ſon of George Villiers duke of Buckingham.

2. A marquess, marchio, is the next degree of nobility. His

office formerly was (for dignity and duty were never feparated by

our anceſtors) to guard the frontiers and limits of the kingdom ;

a 4 Inft. 363.

b For the original of theſe titles on the

continent of Europe, and their fubfequent

introduction into this ifland, ſee Mr Selden's

titles of honour.

c Camden. Britan . tit. ordines .

4 This is apparently derived from the

fame root as the German hertzogen, the

antient appellation of dukes in that country.

Seld. tit. hon. 2. 1. 22 .

e Camden. Britan, tit . ordines . Spelman.

Gloff. 191.

A a a which
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which were called the marches, from the teutonic word, marche,

a limit : as, in particular, were the marches of Wales and Scot

land, while they continued to be enemies countries . The per

fons who had command there, were called lords marchers, or

marqueffes ; whofe authority was aboliſhed by ſtatute 27 Hen .VIII.

c. 27 though the title had long before been made a mere enfign

of honour ; Robert Vere, earl of Oxford, being created marquefs

of Dublin, by Richard II in the eighth year of his reign '.

3. An earl is a title of nobility fo antient, that it's original

cannot clearly be traced out. Thus much ſeems tolerably certain :

that among the Saxons they were called ealdormen, quafi elder

men, fignifying the fame as fenior or fenator among the Romans ;

and alfo fchiremen, becauſe they had each of them the civil go

vernment of a feveral divifion or fhire. On the irruption of the

Danes, they changed the name to eorles, which, according to

Camden , fignified the fame in their language. In Latin they

are called comites (a title firſt uſed in the empire) from being the

king's attendants ; " a focietate nomen fumpferunt, reges enim tales

"fibi affociant ." After the Norman conqueft they were for ſome

time called counts, or countees, from the French ; but they did

not long retain that name themſelves, though their fhires are from

thence called counties to this day. It is now become a mere title,

they having nothing to do with the government of the county ;

which, as has been more than once obſerved, is now entirely de

volved on the ſheriff, the earl's deputy, or vice-comes. In all writs,

and commiſſions, and other formal inftruments, the king, when

he mentions any peer of the degree of an earl, always ſtiles him

""

truſty and well beloved coufin :" an appellation as antient as the

reign of Henry IV; who being either by his wife, his mother,

or his fifters, actually related or allied to every earl in the king

dom, artfully and conftantly acknowleged that connexion in all

his letters and other public acts ; from whence the ufage has def

cended to his fucceffors, though the reafon has long ago failed .

h Bracton. 1. 1. c. 8. Fleta. l. 1. c. 5.

4. THE

f 2 Inft. 5.

Ibid.
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:

4. THE name of vice-comes or viscount was afterwards made

uſe of as an arbitrary title of honour, without any ſhadow of of

fice pertaining to it, by Henry the fixth ; when in the eighteenth

year of his reign, he created John Beaumont a peer, by the name

of viſcount Beaumont, which was the first inftance of the kind '.

5. A baron's is the moſt general and univerſal title of no

bility ; for originally every one of the peers of fuperior rank had

alſo a barony annexed to his other titles . But it hath fometimes

happened that, when an antient baron hath been raiſed to a new

degree of peerage, in the courfe of a few generations the two titles

have defcended differently ; one perhaps to the male deſcendants,

the other to the heirs general ; whereby the earldom or other

fuperior title hath ſubſiſted without a barony : and there are alſo

modern inſtances where earls and viſcounts have been created

without annexing a barony to their other honours : ſo that now

the rule does not hold univerfally, that all peers are barons. The

original and antiquity of baronies has occafioned great enquiries

among our English antiquarians. The moft probable opinion

ſeems to be, that they were the fame with our prefent lords of

manors ; to which the name of court baron, (which is the lord's

court, and incident to every manor) gives fome countenance. It

may be collected from king John's magna carta ', that originally

all lords of manors, or barons, that held of the king in capite,

had feats in the great council or parliament, till about the reign

of that prince the conflux of them became fo large and trouble

fome, that the king was obliged to divide them, and fummon

only the greater barons in perfon ; leaving the fmall ones to be

fummoned by the ſheriff, and ( as it is faid ) to fit by repreſenta

tion in another houſe ; which gave rife to the feparation of the

two houſes of parliament " . By degrees the title came to be con

fined to the greater barons, or lords of parliament only ; and there

i 2 Inst . 5 .

* 2 Inft. 5, 6.
k

cap.14.

m Gilb. hift. exch. c. 3. Seld. tit . of

hon. 2.5.21.

Aaa 2 were
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were no other barons among the peerage but fuch as were fum

moned by writ, in reſpect of the tenure of their lands or baro

nies, till Richard the fecond firſt made it a mere title of honor,

by conferring it on divers perfons by his letters patent ".

HAVING made this fhort enquiry into the original of

our ſeveral degrees of nobility, I fhall next confider the man

ner in which they may be created . The right of peerage

ſeems to have been originally territorial ; that is, annexed to

lands, honors, caftles, manors, and the like, the proprietors and

poffeffors of which were (in right of thoſe eſtates) allowed to be

peers of the realm, and were fummoned to parliament to do fuit

and fervice to their fovereign : and, when the land was alienated,

the dignity paffed with it as appendant. Thus the biſhops ſtill fit

in the houſe of lords in right of fucceffion to certain antient ba

ronies annexed, or fuppofed to be annexed, to their epifcopal

lands : and thus, in 11 Hen. VI, the poffeffion of the caſtle of

Arundel was adjudged to confer an earldom on it's poffeffor . But

afterwards, when alienations grew to be frequent, the dignity of

peerage was confined to the lineage of the party ennobled, and

inſtead of territorial became perfonal. Actual proof of a tenure

by barony became no longer neceffary to conftitute a lord of par

liament ; but the record of the writ of fummons to them or their

anceſtors was admitted as a fufficient evidence of the tenure.

PEERS are now created either by writ, or by patent : for

thoſe who claim by preſcription muſt ſuppoſe either a writ or pa

tent made to their anceſtors ; though by length of time it is loft.

The creation by writ, or the king's letter, is a fummons to at

tend the houſe of peers, by the ſtile and title of that barony,

which the king is pleafed to confer that by patent is a royal

grant to a ſubject of any dignity and degree of
peerage. The

creation by writ is the more antient way ; but a man is not en

nobled thereby, unleſs he actually takes his feat in the houſe of

P Seld. tit. of hon . b. 2. c . 9. §. 5.
n

1 Inft. 9. Seld. Jan. Angl. 2. §.66.

• Glanv. 1. 7. 6.1 .

lords :
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is
lords and therefore the moſt uſual, becauſe the ſureſt, way

to grant the dignity by patent, which enures to a man and his

heirs according to the limitations thereof, though he never him

ſelf makes uſe of it . Yet it is frequent to call up the eldeſt fon

of a peer to the houſe of lords by writ of ſummons, in the name

of his father's barony : becauſe in that cafe there is no danger

of his children's lofing the nobility in cafe he never takes his feat ;

for they will fucceed to their grand-father. Creation by writ has

alfo one advantage over that by patent : for a perſon created by

writ holds the dignity to him and his heirs, without any words

to that purport in the writ ; but in letters patent there muſt be

words to direct the inheritance, elfe the dignity enures only to

the grantee for life '. For a man or woman may be created noble

for their own lives, and the dignity not deſcend to their heirs at

all, or deſcend only to fome particular heirs : as where a peerage

is limited to a man, and the heirs male of his body by Elizabeth

his preſent lady, and not to ſuch heirs by any former or future

wife.

LET us next take a view of a few of the principal incidents

attending the nobility, excluſive of their capacity as members of

parliament, and as hereditary counſellors of the crown ; both of

which we have before confidered . And firft we muft obferve,

that in criminal cafes, a nobleman fhall be tried by his peers .

The great are always obnoxious to popular envy : were they to

be judged by the people, they might be in danger from the pre

judice of their judges ; and would moreover be deprived of the

privilege of the meaneft fubjects, that of being tried by their

equals, which is fecured to all the realm by magna carta, c. 29.

It is faid, that this does not extend to biſhops ; who, though they

are lords of parliament, and fit there by virtue of their baronies

which they hold jure ecclefiae, yet are not ennobled in blood,

and confequently not peers with the nobility . As to peereffes,

no proviſion was made for their trial when accuſed of treaſon or

9 Co. Litt. 16.

• Co. Litt. 9. 16.

S
3 Inft. 30, 31.

felony,
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felony, till after Eleanor dutcheſs of Glouceſter, wife to the lord

protector, had been accuſed of treaſon and found guilty ofwitch

craft, in an ecclefiaftical fynod, through the intrigues of cardinal

Beaufort. This very extraordinary trial gave occafion to a ſpecial

ſtatute, 20 Hen.VI. c.9 . which enacts that peereffes either in their

own right, or by marriage, fhall be tried before the fame judi

cature as peers of the realm. If a woman, noble in her own

right, marries a commoner, ſhe ſtill remains noble, and ſhall be

tried by her peers : but if he be only noble by marriage, then

by a ſecond marriage, with a commoner, ſhe loſes her dignity ;

for as by marriage it is gained, by marriage it is alſo loft. Yet if

a duchefs dowager marries a baron, fhe continues a ducheſs ſtill ;

for all the nobility are pares, and therefore it is no degradation *.

A peer, or peereſs (either in her own right or by marriage) can

not be arreſted in civil cafes " : and they have alfo many peculiar

privileges annexed to their peerage in the courſe of judicial pro

ceedings . A peer, fitting in judgment, gives not his verdict upon

oath, like an ordinary juryman, but upon his honour " : he an

fwers alfo to bills in chancery upon his honour, and not upon his

oath ; but, when he is examined as a witneſs either in civil or

criminal caſes, he muſt be fworn : for the reſpect, which the

law fhews to the honour of a peer, does not extend fo far as to

overturn a ſettled maxim, that in judicio non creditur nifi juratis².

The honour of peers is however fo highly tendered by the law,

that it is much more penal to ſpread falſe reports of them, and

certain other great officers of the realm, than of other men :

fcandal against them being called by the peculiar name ofScan

dalum magnatum ; and fubjected to peculiar puniſhment by divers

antient ftatutes 2 .

A PEER cannot lofe his nobility, but by death or attainder ;

hough there was an inſtance, in the reign of Edward the fourth,

t 2 Inft. 50.

u Finch . L. 355. 1 Ventr . 298 .

W
2 Inft 49 .

x IP. Wms. 146.

y Salk . 512 .

z Cro. Car. 64.

a
3 Edw. I. c . 34. 2 Ric . II . ft . 1. c . 5 .

of

12 Ric. II . c . II .
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of the degradation of George Nevile duke of Bedford by act of

parliament , on account of his poverty, which rendered him un

able to fupport his dignity . But this is a fingular inſtance :

which ferves at the fame time, by having happened, to fhew the

power of parliament ; and, by having happened but once, to

fhew how tender the parliament hath been, in exerting ſo high

a power. It hath been faid indeed , that if a baron wafte his

eſtate, ſo that he is not able to fupport the degree, the king may

degrade him but it is expreſſly held by later authorities , that

a peer cannot be degraded but by act of parliament.

THE Commonalty, like the nobility, are divided into ſeveral

degrees ; and, as the lords, though different in rank, yet all of

them are peers in reſpect of their nobility, fo the commoners,

though fome are greatly fuperior to others, yet all are in law peers,

in reſpect of their want of nobility .

THE firſt name of dignity, next beneath a peer, was antiently

that of vidames, vice domini, or valvafors : who are mentioned

by our antient lawyers as viri magnae dignitatis ; and fir Edward

Coke fpeaks highly of them. Yet they are now quite out of

ufe ; and our legal antiquarians are not ſo much as agreed upon

their original or antient office .

Now therefore the firſt dignity after the nobility, is a knight

of the order of St. George, or of the garter; first instituted by

Edward III, A. D. 1344k. Next follows a knight banneret ; who

indeed by ftatutes 5 Ric. II . ft. 2. c . 4. and 14. Ric. II . c. 11. is

4 Inft. 355.

The preamble to the act is remarkable :

"forafmuch as oftentimes it is feen, that

"when any lord is called to high eſtate,

"and hath not convenient livelyhood to

46

fupport the fame dignity, it induceth

great poverty and indigence, and cauſeth

"oftentimes great extortion, embracery,

" and maintenance to be had ; to the great

d

66

" trouble of all fuch countries where fuch

" eftate fhall happen to be : therefore, &c ."

d
Bylord chancellor Elleſmere. Moor.678.

12 Rep. 107. 12 Mod. 56.

Inft . 29.f 2

g Camden. ibid.

h Bracton. 1. 1. c. 8.

i 2 Inft. 667.

k Seld. tit. of hon. 2.5.41 .

ranked
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ranked next after barons : and that precedence was confirmed to

him by order of king James I, in the tenth year of his reign ' .

But, in order to intitle himſelf to this rank, he muſt have been

created by the king in perfon, in the field, under the royal ban

ners, in time of open warm. Elfe he ranks after baronets ; who

are the next order : which title is a dignity of inheritance,

created by letters patent, and uſually defcendible to the iſſue male.

It was firſt inſtituted by king James the first, A. D. 1611. in

order to raiſe a competent fum for the reduction of the province

of Ulſter in Ireland ; for which reaſon all baronets have the arms

of Ulfter fuperadded to their family coat. Next follow knights of

the bath; an order inftituted by king Henry IV, and revived by

king George the firſt. They are ſo called from the ceremony of

bathing, the night before their creation . The laſt of theſe in

ferior nobility are knights bachelors ; the moſt antient, though the

loweſt, order of knighthood amongſt us : for we have an in

ſtance of king Alfred's conferring this order on his fon Athel

ftan. The cuſtom of the antient Germans was to give their

young men a fhield and a lance in the great council : this was

equivalent to the toga virilis of the Romans : before this they

were not permitted to bear arms, but were accounted as part of

the father's houfhold ; after it, as part of the public . Hence

ſome derive the uſage of knighting, which has prevailed all over

the weſtern world, fince it's reduction by colonies from thoſe nor

thern heroes. Knights are called in Latin equites aurati ; aurati,

from the gilt fpurs they wore ; and equites, becauſe they always

ferved on horſeback : for it is obfervable , that almoſt all nations

call their knights by fome appellation derived from an horſe .

They are alfo called in our law milites, becauſe they formed a

part, or indeed the whole of the royal army, in virtue of their

feodal tenures ; one condition of which was, that every one who

held a knights fee (which in Henry the fecond's time amounted

to 20l. per annum) was obliged to be knighted, and attend the

n

1 Seld . tit. hon . 2. 11. 3.

m 4 Inft . 6.

n Will. Malmb . lib . 2 .

• Tac. de morib. Germ. 13 .

P Camden. ibid. Co. Litt. 74.

Glanvil. . 9. c. 4.

king
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king in his wars, or fine for his non-compliance. The exertion

of this prerogative, as an expedient to raiſe money in the reign

of Charles the firſt, gave great offence ; though warranted by

law, and the recent example of queen Elizabeth : but it was, at

the reſtoration, together with all other military branches of the

feodal law, aboliſhed ; and this kind of knighthood has, fince

that time, fallen into great diſregard .

THESE, fir Edward Coke fays ' , are all the names of dignity

in this kingdom, efquires and gentlemen being only names of

worship. But before theſe laſt the heralds rank all colonels, fer

jeants at law, and doctors in the three learned profeffions.

ESQUIRES and gentlemen are confounded together by fir

Edward Coke, who obferves , that every efquire is a gentleman,

and a gentleman is defined to be one qui arma gerit, who bears

coat armour, the grant of which adds gentility to a man's family :

in like manner as civil nobility, among the Romans, was founded

in the jus imaginum, or having the image of one anceſtor at leaſt,

who had borne fome curule office . It is indeed a matter fome

what unfettled, what conftitutes the diftinction , or who is a real

efquire : for it is not an eſtate, however large, that confers this

rank upon it's owner. Camden, who was himſelf a herald , dif

tinguiſhes them the most accurately; and he reckons up four forts

of them : 1. The eldeſt fons of knights, and their eldeſt fons,

in perpetual fucceffion " . 2. The younger fons of peers, and their

eldeſt fons, in like perpetual fucceffion : both which ſpecies of

efquires fir H. Spelman entitles armigeri natalitii ". 3. Efquires

created by the king's letters patent, or other inveftiture ; and

their eldeſt fons. 4. Eſquires by virtue of their offices ; as juſtices

of the peace, and others who bear any office of truft under the

crown. To theſe may be added the efquires of knights of the bath,

each of whom conftitutes three at his inftallation ; and all foreign ,

2 Inft. 667.

9 2 Inft . 668.

Ibid.

T

2 Inft 667.

w Gloff. 43 .

u
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THE reft of the commonalty are tradefmen, artificers, and la

bourers ; who (as well as all others) muſt in purſuance ofthe fta

tute 1 Hen.V. c. 5. be ftiled by the name and addition of their

eſtate, degree, or myſtery, in all actions and other legal pro

ceedings.

3 Inft. 30. 2 Inft . 667 .

y Commonw. of Eng. book 1. C. 20.

X Z
2 Inft. 668.
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CHAPTER THE THIRTEENTH,

OF THE MILITARY
AND MARITIME

STATE S.

TH

HE military ftate includes the whole of the foldiery ; or,

ſuch perſons as are peculiarly appointed among the reſt of

the people, for the fafeguard and defence of the realm.

IN a land of liberty it is extremely dangerous to make a dif

tinct order of the profeffion of arms. In abfolute monarchies

this is neceſſary for the ſafety of the prince, and ariſes from the

main principle of their conftitution , which is that of governing

by fear but in free ftates the profeffion of a foldier, taken

fingly and merely as a profeffion, is juſtly an object of jealouſy.

In theſe no man ſhould take up arms, but with a view to defend

his country and it's laws : he puts not off the citizen when he

enters the camp ; but it is becauſe he is a citizen, and would

wiſh to continue fo, that he makes himſelf for a while a foldier.

The laws therefore and conftitution of theſe kingdoms know

no ſuch ſtate as that of a perpetual ſtanding foldier, bred up to

no other profeffion than that of war : and it was not till the reign

of Henry VII, that the kings of England had fo much as a

guard about their perfons.

Bbb 2 IN
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IN the time of our Saxon anceſtors, as appears from Edward

the confeffor's laws , the military force of this kingdom was in

the hands of the dukes or heretochs , who were conſtituted

through every province and county in the kingdom ; being taken

out of the principal nobility, and fuch as were moſt remarkable

for being "fapientes, fideles, et animofi." Their duty was to lead

and regulate the Engliſh armies, with a very unlimited power ;

"prout eis vifum fuerit, ad honorem coronae et utilitatem regni.'

And becauſe of this great power they were elected by the people

in their full affembly, or folkmote, in the fame manner as ſheriffs

were elected following ſtill that old fundamental maxim of the

Saxon conſtitution, that where any officer was entruſted with ſuch

power, as if abuſed might tend to the oppreffion of the people,

that power was delegated to him by the vote of the people them

felves . So too, among the antient Germans, the anceſtors ofour

Saxon forefathers, they had their dukes, as well as kings, with

an independent power over the military, as the kings had over

the civil ftate. The dukes were elective, the kings hereditary :

for ſo only can be conſiſtently underſtood that paffage of Tacitus ,

reges ex nobilitate, duces ex virtutefumunt ;" in conſtituting their

kings, the family, or blood royal, was regarded, in chuſing their

dukes or leaders, warlike merit : juſt as Caeſar relates of their

anceſtors in his time, that whenever they went to war, by way

either of attack or defence , they elected leaders to command

them . This large fhare of power, thus conferred by the people,

though intended to preſerve the liberty of the ſubject, was per

haps unreasonably detrimental to the prerogative of the crown :

and accordingly we find a very ill uſe made of it by Edric duke

of Mercia, in the reign of king Edmond Ironfide ; who, by his

office of duke or heretoch, was entitled to a large command in

66

a

44

de beretochiis.C.

b s Ifti vero viri eliguntur per commune

confilium, pro communi utilitate regni, per

"provincias
etpatrias univerfas, et perfingu

"los comitatus, in pleno folkmote, ficut et vice

"comites provinciarum
et comitatuum

eligi de

29

"bent." LL. Edw. Confeff. ibid. See alſo

Bede, eccl. hift. l. 5. c. 10.

De morib. German. 7.

"Quum bellum civitas aut illatumdefendit,

"aut infert, magiftratus qui ei bello praefint

"deliguntur." De bell. Gall. I. 6. c. 22.

the



Ch. 13. 397
of PERSONS

.

the king's army, and by his repeated treacheries at laſt transferred

the crown to Canute the Dane.

IT ſeems univerfally agreed by all hiftorians, that king Alfred

firſt ſettled a national militia in this kingdom, and by his prudent

difcipline made all the fubjects of his dominion foldiers : but

we are unfortunately left in the dark as to the particulars of this

his fo celebrated regulation ; though, from what was laſt obſer

ved, the dukes ſeem to have been left in poffeffion of too large

and independent a power : which enabled duke Harold on the

death of Edward the confeffor, though a ftranger to the royal

blood, to mount for a ſhort ſpace the throne of this kingdom, in

prejudice of Edgar Atheling, the rightful heir.

UPON the Norman conqueft the feodal law was introduced

here in all it's rigor, the whole of which is built on a military

plan . I ſhall not now enter into the particulars of that conſtitu

tion, which belongs more properly to the next part of our com

mentaries but ſhall only obferve, that, in confequence thereof,

all the lands in the kingdom were divided into what were called

knight's fees, in number above fixty thouſand ; and for every

knight's fee a knight or foldier, miles, was bound to attend the

king in his wars, for forty days in a year; in which ſpace of time,

before war was reduced to a ſcience, the campaign was generally

finiſhed, and a kingdom either conquered or victorious . By this

means the king had, without any expenfe, an army of fixty thou

fand men always ready at his command. And accordingly we find

one, among the laws of William the conqueror , which in the

king's name commands and firmly enjoins the perſonal attendance

of all knights and others ; " quod habeant et teneant fe femper in

"armis et equis, ut decet et oportet ; et quod femper fint prompti et

parati adfervitiumfuum integrum nobis explendum et peragendum,

"cum opus adfuerit, fecundum quod debent de feodis et tenementisfuis

66

e The Poles are, even at this day, fo te

nacious of their antient conftitution , that

their pofpolite, or militia, cannot be com

pelled to ſerve above fix weeks, or forty

days , in a year . Mod . Univ. Hift. xxxiv. 12 .

fc. 58. See Co. Litt. 75, 76.

" de
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" de jure nobis facere." This perfonal ſervice in proceſs of time

degenerated into pecuniary commutations or aids, and at laſt the

military part of the feodal ſyſtem was aboliſhed at the reſtora

tion, by ftatute 12 Car. II. c. 24.

In the meantime we are not to imagine that the kingdom was

left wholly without defence, in caſe of domeſtic infurrections, or

the profpect of foreign invafions. Befides thofe, who by their

military tenures were bound to perform forty days ſervice in the

field , the ſtatute of Wincheſter obliged every man, according

to his eſtate and degree, to provide a determinate quantity of ſuch

arms as were then in ufe, in order to keep the peace and con

ftables were appointed in all hundreds to ſee that ſuch arms were

provided . Theſe weapons were changed, by the ſtatute 4 & 5 Ph.

& M. c. 2. into others of more modern ſervice ; but both this

and the former proviſion were repealed in the reign of James I.

While theſe continued in force, it was ufual from time to time

for our princes to to iffue commiffions of array, and fend into

every county officers in whom they could confide, to muſter and

array (or fet in military order) the inhabitants of every diſtrict :

and the form of the commiffion of array was fettled in parlia

ment in the 5 Hen. IV . But at the fame time it was provided *,

that no man ſhould be compelled to go out of the kingdom at

any rate, nor out of his fhire but in cafes of urgent neceffity ;

nor ſhould provide foldiers unleſs by conſent of parliament. About

the reign of king Henry the eighth, and his children, lord lieute

nants began to be introduced, as ſtanding repreſentatives of the

crown, to keep the counties in military order ; for we find them

mentioned as known officers in the ftatute 4 & 5 Ph. & M. c. 3 .

though they had not been then long in uſe, for Camden fpeaks

of them ' , in the time of queen Elizabeth, as extraordinary ma

giftrates conftituted only in times of difficulty and danger.

g Edw . I. c . 6.
13

Stat. 1 Jac. I. c. 25. 21 Jac . I. c. 28 .

Rushworth. part 3. pag.667 .

25

1 Edw. III. ft. 2. c. 5 & 7.k Stat.

Edw. III. ft. 5. c. 8 .

Brit. 103. Edit. 1594.

粤
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In this ftate things continued, till the repeal of the ftatutes of

armour in the reign of king James the firft : after which, when

king Charles the firſt had, during his northern expeditions , iſſued

commiffions of lieutenancy and exerted fome military powers

which, having been long exerciſed, were thought to belong to

the crown, it became a queſtion in the long parliament, how far

the power of the militia did inherently refide in the king ; being

now unfupported by any ſtatute, and founded only upon im

memorial ufage. This question, long agitated with great heat

and refentment on both fides, became at length the immediate

cauſe of the fatal rupture between the king and his parliament :

the two houſes not only denying this prerogative of the crown,

the legality of which right perhaps might be fomewhat doubt

ful ; but alſo ſeizing into their own hands the intire power of the

militia, the illegality of which ſtep could never be any doubt

at all.

SOON after the reſtoration of king Charles the ſecond, when

the military tenures were aboliſhed, it was thought proper to af

certain the power of the militia, to recognize the fole right of the

crown to govern and command them, and to put the whole into

a more regular method of military fubordination : and the or

der, in which the militia now ſtands by law, is principally built

upon
the ftatutes which were then enacted. It is true the two laſt

of them are apparently repealed ; but many of their provifions are

re-enacted, with the addition of fome new regulations, by the

preſent militia laws : the general ſcheme of which is to diſcipline.

a certain number of the inhabitants of every county, chofen by lot

for three years, and officered by the lord lieutenant, the deputy

lieutenants, and other principal landholders, under a commiffion

from the crown. They are not compellable to march out of their

counties, unleſs in cafe of invafion or actual rebellion, nor in any

cafe compellable to march out of the kingdom. They are to be

exerciſed at ſtated times : and their difcipline in general is liberal

m13 Car. II. c. 6. 14 Car . II . c . 3. 15 Car. II. c. 4.

and
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eafy ; but, when drawn out into actual ſervice, they are ſubject

to the rigours of martial law, as neceffary to keep them in order.

This is the conftitutional fecurity, which our laws have provided

for the public peace, and for protecting the realm againſt foreign

or domeſtic violence ; and which the ftatutes " declare is effen

tially neceffary to the ſafety and proſperity of the kingdom.

n

WHEN the nation is engaged in a foreign war, more veteran

troops and more regular diſcipline may perhaps be neceſſary, than

can be expected from a mere militia. And therefore at ſuch times

particular provifions have been uſually made for the raiſing of ar

mies and the due regulation and diſcipline of the foldiery : which

are to be looked upon only as temporary excrefcences bred out of

the distemper of the ſtate, and not as any part of the permanent

and perpetual laws of the kingdom. For martial law, which is

built upon no fettled principles, but is entirely arbitrary in it's

decifions, is, as fir Matthew Hale obſerves , in truth and reality

no law, but fomething indulged, rather than allowed as a law :

the neceffity of order and diſcipline in an army is the only thing

which can give it countenance ; and therefore it ought not to be

permitted in time of peace, when the king's courts are open for

all perfons to receive juftice according to the laws of the land.

Wherefore Edmond earl of Kent being taken at Pontefract ,

15Edw. II . and condemned by martial law, his attainder was re

verfed i Edw. III . becauſe it was done in time of peace. And it

is laid down , that if a lieutenant, or other, that hath commif

fion of martial authority, doth in time of peace hang or otherwiſe

execute any man by colour of martial law, this is murder ; for it is

against magna carta . And the petition of right ' enacts, that no

foldier fhall be quartered on the ſubject without his own confent ' ;

and that no commiffion fhall iffue to proceed within this land ac

cording to martial law. And whereas, after the reſtoration, king

I

Geo. II.
30

• Hift. C. L. c. 2 .

P 3 Inft. 52.

n C.25, &c.

9 сар . 29 .

J
3 Car.. I. See alfo ftat. 31 Car. II . c . I.

Thus, in Poland, no foldier can be

quartered upon the gentry, the only free

men in that republic. Mod. Univ . Hift .

xxxiv . 23.

S

Charles
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Charles the ſecond kept up about five thouſand regular troops, by

his own authority, for guards and garrifons ; which king James

the ſecond by degrees increaſed to no leſs than thirty thouſand,

all paid from his own civil lift ; it was made one of the articles

of the bill of rights ' , that the raiſing or keeping a ſtanding army

within the kingdom in time of peace, unleſs it be with conſent of

parliament, is againſt law.

BUT, as the faſhion of keeping ſtanding armies has univerſally

prevailed over all Europe of late years (though ſome of it's poten

tates, being unable themſelves to maintain them, are obliged to

have recourſe to richer powers, and receive ſubſidiary penſions for

that purpoſe) it has alſo for many years paſt been annually judged

neceſſary by our legiflature, for the fafety of the kingdom, the

defence of the poffeffions ofthe crown of Great Britain, and the

preſervation of the balance of power in Europe, to maintain even

in time of peace a ſtanding body of troops, under the command

of the crown ; who are however ipfo facto diſbanded at the expi

ration of every year, unleſs continued by parliament.

To prevent the executive power from being able to oppreſs,

fays baron Montefquieu ", it is requifite that the armies with

which it is entruſted ſhould confift of the people, and have the

ſame ſpirit with the people ; as was the caſe at Rome, till Marius

new-modelled the legions by enliſting the rabble of Italy, and

laid the foundation of all the military tyranny that enfued. No

thing then, according to theſe principles, ought to be more guarded

againſt in a free ſtate, than making the military power, when

fuch a one is neceffary to be kept on foot, a body too diſtinct from

the people. Like ours therefore, it ſhould wholly be compofed

of natural ſubjects ; it ought only to be enlifted for a ſhort and

limited time ; the foldiers alfo fhould live intermixed with the

people ; no ſeparate camp, no barracks, no inland fortreſſes ſhould

be allowed. And perhaps it might be ſtill better, if, by difmiffing

a ſtated number and enlifting others at every renewal of their

* Stat. 1 W. & M. ft . 2. c. 2 .
" Sp. L. 11.6.
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term, a circulation could be kept up between the army and the

people, and the citizen and the foldier be more intimately con

nected together.

To keep this body of troops in order, an annual act of par

liament likewiſe paffes, " to puniſh mutiny and deſertion , and for

"the better payment of the army and their quarters." This re

gulates the manner in which they are to be diſperſed among the

feveral inn-keepers and victuallers throughout the kingdom ; and

eſtabliſhes a law martial for their government. By this, among

other things, it is enacted, that if any officer and foldier ſhall

excite, or join any mutiny, or, knowing of it, ſhall not give

notice to the commanding officer ; or fhall defert, or lift in any

other regiment, or fleep upon his poft, or leave it before he is

relieved, or hold correfpondence with a rebel or enemy, or ſtrike

or ufe violence to his fuperior officer, or fhall diſobey his lawful

commands ; fuch offender fhall fuffer fuch puniſhment as a court

martial ſhall inflict, though it extend to death itſelf.

W

HOWEVER expedient the moſt ſtrict regulations may be in

time of actual war, yet, in times of profound peace, a little re

laxation of military rigour would not, one ſhould hope, be pro

ductive of much inconvenience. And, upon this principle, though

by our ſtanding laws (ſtill remaining in force, though not at

tended to ) deſertion in time of war is made felony, without be

nefit of clergy, and the offence is triable by a jury and before the

judges of the common law ; yet, by our militia laws beforemen

tioned, a much lighter puniſhment is inflicted for deſertion in

time of peace. So, by the Roman law alfo, deſertion in time of

war was puniſhed with death, but more mildly in time of tran

quillity . But our mutiny act makes no ſuch diſtinction : for

any of the faults therein mentioned are, equally at all times,

puniſhable with death itſelf, if a court martial ſhall think proper.

This diſcretionary power of the court martial is indeed to be

guided by the directions of the crown ; which, with regard to

military

w Stat. 18 Hen.VI. c. 19. 2 & 3 Edw.VI. * Ff. 49.16.5.

C. 2 .
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military offences, has almoſt an abſolute legiſlative power. " His

"majefty, fays the act, may form articles of war, and conftitute

" courts martial, with power to try any crime by ſuch articles,

" and inflict ſuch penalties as the articles direct." A vaſt and moſt

important truſt ! an unlimited power to create crimes, and annex

to them any puniſhments, not extending to life or limb ! Theſe

are indeed forbidden to be inflicted, except for crimes declared to

be ſo puniſhable by this act ; which crimes we have juſt enumera

ted, and, among which, we may obſerve that any diſobedience to

lawful commands is one. Perhaps in ſome future reviſion of this

act, which is in many reſpects hastily penned, it may be thought

worthy the wiſdom of parliament to aſcertain the limits of mili

tary ſubjection, and to enact expreſs articles of war for the go

vernment of the army, as is done for the government of the navy :

eſpecially as, by our preſent conſtitution , the nobility and gentry of

the kingdom , who ſerve their country as militia officers, are annually

ſubjected to the fame arbitrary rule, during their time of exerciſe.

ONE of the greateſt advantages of our Engliſh law is, that

not only the crimes themſelves which it puniſhes, but alſo the

penalties which it inflicts, are afcertained and notorious : no

thing is left to arbitrary difcretion : the king by his judges dif

penſes what the law has previouſly ordained ; but is not himſelf

the legiſlator. How much therefore is it to be regretted that a

fet of men, whoſe bravery has ſo often preſerved the liberties of

their country, fhould be reduced to a ſtate of fervitude in the

midſt of a nation of freemen ! for fir Edward Coke will inform

us , that it is one of the genuine marks of ſervitude, to have the

law, which is our rule of action, either concealed or precarious :

66

mifera eft fervitus, ubi jus eft vagum aut incognitum." Nor is

this ſtate of ſervitude quite confiftent with the maxims of found

policy obſerved by other free nations. For, the greater the general

liberty is which any ſtate enjoys, the more cautious has it uſually

been of introducing flavery in any particular order or profeffion .

Theſe men, as baron Montefquieu obferves , feeing the liberty

Y 4Inft. 332.
z Sp. L. 15. 12.
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which others poffefs, and which they themſelves are excluded from,

are apt ( like eunuchs in the eaſtern feraglios ) to live in a ſtate of

perpetual envy and hatred towards the reſt of the community; and

indulge a malignant pleaſure in contributing to deſtroy thoſe pri

vileges, to which they can never be admitted. Hence have many

free ſtates, by departing from this rule, been endangered by the

revolt of their flaves : while, in abſolute and defpotic governments

where there no real liberty exiſts, and conſequently no invidious

compariſons can be formed, fuch incidents are extremely rare.

Twoprecautions are therefore adviſed to be obſerved in all prudent

and free governments ; 1. To prevent the introduction of flavery at

all : or, 2. If it be already introduced, not to intruſt thoſe flaves

with arms ; who will then find themſelves an overmatch for the

freemen. Much leſs ought the foldiery to be an exception to the

people in general, and the only ſtate of fervitude in the nation.

BUT as foldiers, by this annual act, are thus put in a worſe

condition than any other fubjects, fo, by the humanity of our

ſtanding laws, they are in ſome caſes put in a much better. By

ftatute 43 Eliz. c. 3. a weekly allowance is to be raiſed in every

county for the relief of foldiers that are fick, hurt, and maimed :

not forgetting the royal hoſpital at Chelſea for fuch as are worn

out in their duty. Officers and foldiers, that have been in the

king's fervice, are by ſeveral ſtatutes, enacted at the cloſe of ſe

veral wars, at liberty to uſe any trade or occupation they are fit

for, in any town in the kingdom (except the two univerſities )

notwithſtanding any ſtatute, cuſtom, or charter to the contrary.

And ſoldiers in actual military ſervice may make their wills, and

difpoſe of their goods, wages, and other perfonal chattels, with

out thoſe forms, folemnities, and expenſes, which the law re

quires in other cafes . Our law does not indeed extend this pri

vilege fo far as the civil law; which carried it to an extreme that

borders upon the ridiculous. For if a foldier, in the article of

death, wrote any thing in bloody letters on his fhield, or in the

duft ofthe field with his fword, it was a very good military teſta

* Stat. 29 Car. II . c. 3. 5 W. III . c . 21. § . 6.
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ment . And thus much for the military ſtate, as acknowleged

by the laws of England.

THE maritime ftate is nearly related to the former ; though

much more agreeable to the principles of our free conftitution .

The royal navy of England hath ever been it's greateſt defence

and ornament : it is it's antient and natural ftrength ; the float

ing bulwark of the ifland ; an army, from which, however ſtrong

and powerful, no danger can ever be apprehended to liberty :

and accordingly it has been affiduously cultivated, even from the.

earliest ages. To fo much perfection was our naval reputation.

arrived in the twelfth century, that the code of maritime laws,

which are called the laws of Oleron, and are received by all na

tions in Europe as the ground and fubftruction of all their marine

conftitutions, was confeffedly compiled by our king Richard the

firſt, at the iſle of Oleron on the coaft of France, then
part of

the poffeffions of the crown of England . And yet, fo vaftly in

ferior were our anceſtors in this point to the preſent age, that

even in the maritime reign of queen Elizabeth, fir Edward Coked

thinks it matter of boaft, that the royal navy of England then

confifted of three and thirty ſhips . The preſent condition of our

marine is in great meaſure owing to the falutary proviſions of the

ftatutes, called the navigation-acts ; whereby the conſtant increaſe

of Engliſh ſhipping and feamen was not only encouraged, but ren

dered unavoidably neceffary. By the ſtatute 5 Ric . II . c . 3. in

order to augment the navy of England, then greatly diminished,

it was ordained, that none of the king's liege people ſhould ſhip

any merchandize out of or into the realm but only in ſhips of the

king's ligeance, on pain of forfeiture. In the next year, by ftatute

6 Ric. II. c. 8. this wife provifion was enervated, by only obliging

the merchants to give Engliſh fhips, ( if able and fufficient ) the

preference. But the moſt beneficial ftatute for the trade and com

b Si milites quid in clypeo literis fanguine

Juo rutilantibus adnotaverint, aut in pulvere

infcripferint gladio fuo, ipfo tempore quo, in

praclio, vitae fortem derelinquunt, hujufmodi

voluntatem ſtabilem eſſe oportet . Cod. 6.21.15 ,

4 Inft. 144. Coutumes de la mer. 2.

с

d
4.Inft. 50 .
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merce of theſe kingdoms is that navigation-act, the rudiments of

which were firſt framed in 1650 , with a narrow partial view :

being intended to mortify the fugar iſlands, which were diſaf

fected to the parliament and ſtill held out for Charles II, by ſtop

ping the gainful trade which they then carried on with the Dutch ' ;

and at the fame time to clip the wings of thoſe our opulent and

afpiring neighbours. This prohibited all ſhips of foreign nations

from trading with any Engliſh plantations without licence from

the council of ſtate. In 1651 the prohibition was extended alſo

to the mother country ; and no goods were fuffered to be imported

into England, or any of it's dependencies, in any other than

Engliſh bottoms ; or in the fhips of that European nation of

which the merchandize imported was the genuine growth or ma

nufacture. At the reſtoration, the former provifions were conti

nued, by ftatute 12 Car. II . c. 18. with this very material im

provement, that the maſter and three fourths of the mariners

thall alfo be Engliſh fübjects.

MANY laws have been made for the fupply of the royal navy

with feamen ; for their regulation when on board ; and to confer

privileges and rewards on them during and after their ſervice .

I. FIRST, for their ſupply. The power of impreffing men

for the ſea ſervice by the king's commiffion, has been a matter

of ſome diſpute, and ſubmitted to with great reluctance ; though

it hath very clearly and learnedly been fhewn, by fir Michael

Fofter , that the practiſe of impreffing, and granting powers to

the admiralty for that purpoſe, is of very antient date, and hath

been uniformly continued by a regular ſeries of precedents to the

preſent time : whence he concludes it to be part of the common

law . The difficulty arifes from hence, that no ſtatute has ex

preffly declared this power to be in the crown, though many of

them very ſtrongly imply it. The ftatute 2 Ric. II . c. 4. fpeaks

Scobell 132.

f Mod. Un. Hift. xli. 289.

8 Scobell . 176.

b Rep. 154.

i See alfo Comb. 245 .
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of mariners being arreſted and retained for the king's fervice, as

of a thing well known, and practiſed without diſpute ; and pro

vides a remedy againſt their running away. By a later ſtatute , if

any waterman, who uſes the river Thames, fhall hide himſelf

during the execution of any commiffion of preffing for the king's

ſervice, he is liable to heavy penalties. By another ', no fiſher

man ſhall be taken by the queen's commiffion to ferve as a mari

but the commiffion fhall be firft brought to two juftices of

the peace, inhabiting near the fea coaft where the mariners are

to be taken, to the intent that the juſtices may chuſe out and re

turn fuch a number of ablebodied men, as in the commiffion are

contained, to ſerve her majeſty. And, by others ", eſpecial pro

tections are allowed to feamen in particular circumftances, to pre

vent them from being impreffed. All which do moſt evidently

imply a power of impreffing to refide fomewhere ; and, if any

where, it muſt from the ſpirit of our conſtitution , as well as from

the frequent mention of the king's commiffion, refide in the

crown alone.

BUT, befides this method of impreffing, (which is only de

fenfible from public neceffity, to which all private confiderations

muſt give way) there are other ways that tend to the increaſe of

feamen, and manning the royal navy. Pariſhes
bind out poor

may

boys apprentices to mafters of merchantmen, who ſhall be pro

tected from impreffing for the first three years ; and if they are

impreffed afterwards, the mafters fhall be allowed their wages " :

great advantages in point of wages are given to volunteer feamen

in order to induce them to enter into his majefty's fervice : and

every foreign feaman, who during a war fhall ſerve two years in

any man of war, merchantman, or privateer, is naturalized ipfo

facto . About the middle of king William's reign, a ſcheme was

ſet on foot for a regiſter of ſeamen. to the number of thirty

* Stat. 2 & 3 Ph. & M. c. 16.

1 Stat. 5 Eliz. c. 5.

Stat. 7 & 8 W. III . c . 21. 2 Ann . c. 6.

4 & 5 Ann. c. 19. 13 Geo . II . c. 17. &c,

n Stat. 2 Ann. c. 6 .

• Stat. 1 Geo. II . ft . 2. c. 14.

P Stat. 13 Geo. II. c . 3 .

1 Stat. 7 & 8 W. III. c . 21 .

thousand,
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thouſand, for a conſtant and regular fupply of the king's fleet ;

with great privileges to the regiſtered men, and, on the other

hand, heavy penalties in cafe of their non-appearance when called

for but this regiſtry, being judged to be rather a badge of fla

very, was aboliſhed by ſtatute 9 Ann. c. 21 .

2. THE method of ordering ſeamen in the royal fleet, and

keeping up a regular diſcipline there, is directed by certain expreſs

rules, articles and orders, firft enacted by the authority of parlia

ment foon after the reſtoration ' ; but fince new-modelled and al

tered, after the peace of Aix la Chapelle , to remedy fome de

fects which were of fatal confequence in conducting the preceding

In theſe articles of the navy almoſt every poffible offence

is fet down, and the puniſhment thereof annexed : in which

reſpect the feamen have much the advantage over their brethren

in the land fervice ; whofe articles of war are not enacted by

parliament, but framed from time to time at the pleaſure of the

crown. Yet from whence this diſtinction aroſe, and why the

executive power, which is limited ſo properly with regard to the

navy, ſhould be fo extenſive with regard to the army, it is hard

to affign a reaſon : unleſs it proceeded from the perpetual eſta

bliſhment of the navy, which rendered a permanent law for their

regulation expedient ; and the temporary duration of the army,

which fubfifted only from year to year; and might therefore with

lefs danger be fubjected to diſcretionary government. But, what

ever was apprehended at the first formation of the mutiny act,

the regular renewal of our ſtanding force at the entrance of every

year has made this diſtinction idle. For, if from experience paſt

we may judge of future events, the army is now laſtingly in

grafted into the Britiſh conftitution ; with this fingularly fortunate,

circumftance, that any branch of the legislature may annually

put an end to it's legal exiſtence, by refufing to concur in it's

continuance.

Stat. 13 Car. II. ft. 1. c.9. Stat. 22 Geo. II. c..23 .

3. WITH
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they3. WITH regard to the privileges conferred on failors,

are pretty much the fame with thoſe conferred on foldiers ; with

regard to relief, when maimed, or wounded, or fuperannuate,

either by county rates, or the royal hofpital at Greenwich ; with

regard alfo to the exerciſe of trades, and the power of making

informal teftaments : and, farther , no feaman aboard his ma

jeſty's fhips can be arreſted for any debt, unleſs the ſame be sworn

to amount to at leaſt twenty pounds ; though, by the annual

mutiny acts, a foldier may be arreſted for a debt which extends

to half that value, but not to á lefs amount.

t Stat. 1 Geo. II . ft. z.I c. 14.

Ddd
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CHAPTER THE FOURTEENTH.

OF MASTER AND SERVANT.

HA

AVING thus commented on the rights and duties of

perfons, as ſtanding in the public relations of magiſtrates

and people ; the method I have marked out now leads me to

confider their rights and duties in private oeconomical relations.

THE three great relations in private life are, 1. That of maf

ter and fervant ; which is founded in convenience, whereby a

man is directed to call in the affiſtance of others, where his own

ſkill and labour will not be fufficient to anſwer the cares incum

bent upon him . 2. That of huſband and wife ; which is founded

in nature, but modified by civil fociety : the one directing man

to continue and multiply his fpecies, the other preſcribing the

manner in which that natural impulſe muſt be confined and re

gulated. 3. That of parent and child, which is confequential to

that of marriage, being it's principal end and deſign and it is

by virtue of this relation that infants are protected, maintained,

and educated. But, fince the parents, on whom this care is pri

marily incumbent, may be fnatched away by death or otherwiſe,

before they have completed their duty, the law has therefore pro

vided a fourth relation ; 4. That of guardian and ward, which

is a kind of artificial parentage, in order to fupply the deficiency,

whenever it happens, of the natural. Of all theſe relations in

their order.

:

IN
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IN difcuffing the relation of master and fervant, I fhall, firſt,

confider the feveral forts of fervants, and how this relation is

created and deſtroyed : fecondly, the effects of this relation with

regard to the parties themſelves : and, laftly, it's effect with re

gard to other perſons.

a

I. As to the feveral forts of ſervants : I have formerly obfer

ved that pure and proper ſlavery does not, nay cannot, ſubſiſt in

England ; fuch I mean, whereby an abfolute and unlimited power

is given to the maſter over the life and fortune of the flave. And

indeed it is repugnant to reaſon, and the principles of natural

law, that ſuch a ſtate ſhould ſubfift any where. The three ori

gins of the right of ſlavery affigned by Juſtinian ', are all of them

built upon falfe foundations. As, firſt, ſlavery is held to ariſe

"jure gentium," from a ſtate of captivity in war ; whence flaves

are called mancipia, quafi manu capti. The conqueror, fay the

civilians, had a right to the life of his captive ; and, having-ſpared

that, has a right to deal with him as he pleaſes. But it is an

untrue pofition, when taken generally, that, by the law of na

ture or nations, a man may kill his enemy : he has only a right

to kill him, in particular cafes ; in cafes of abfolute neceffity,

for ſelf-defence ; and it is plain this abfolute neceffity did not

ſubſiſt, ſince the victor did not actually kill him, but made him

prifoner. War is itſelf juſtifiable only on principles of felf-pre

fervation ; and therefore it gives no other right over prifoners,

but merely to diſable them from doing harm to us, by confining

their perfons : much leſs can it give a right to kill, torture, abuſe,

plunder, or even to enflave, an enemy, when the war is over.

Since therefore the right of making flaves by captivity, depends

on a ſuppoſed right of flaughter, that foundation failing, the con

fequence drawn from it muſt fail likewife. But, fecondly, it is

faid that flavery may begin "jure civili ;" when one man fells

himſelf to another. This, if only meant of contracts to ſerve or

a pag. 123.

jure gentium, aut jure civili : nafcuntur ex

Servi aut funt, aut nafcuntur : fiunt ancillis noftris. Inft. 1. 3. 4.

Ddd 2 work
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work for another, is very juft : but when applied to ſtrict flavery,

in the fenfe of the laws of old Rome or modern Barbary, is alfo

impoffible. Every fale implies a price, a quid pro quo, an equi

valent given to the feller in lieu of what he transfers to the buyer :

but what equivalent can be given for life, and liberty, both of

which (in abſolute ſlavery) are held to be in the maſter's diſpoſal ?

His property alſo, the very price he ſeems to receive, devolves

ipfo facto to his mafter, the inftant he becomes his flave. In this

cafe therefore the buyer gives nothing, and the feller receives no

thing of what validity then can a fale be, which deſtroys the

very principles upon which all fales are founded ? Laſtly, we are

told, that beſides theſe two ways by which flaves “fiunt," or are

acquired, they may alſo be hereditary : "fervi nafcuntur ;" the

children of acquired flaves are, jure naturae, by a negative kind

of birthright, ſlaves alfo . But this being built on the two former

rights muſt fall together with them. If neither captivity, nor the

fale of onefelf, can by the law of nature and reafon, reduce the

parent to flavery, much leſs can it reduce the offspring.

I

UPON thefe principles the law of England abhors, and will

not endure the exiſtence of, flavery within this nation : fo that

when an attempt was made to introduce it, by ſtatute 1 Edw.VI.

c. 3. which ordained, that all idle vagabonds ſhould be made

flaves, and fed upon bread, water, or ſmall drink, and refuſe meat;

ſhould wear a ring of iron round their necks, arms, or legs ; and

fhould be compelled by beating, chaining, or otherwiſe, to per

form the work affigned them, were it never fo vile ; the ſpirit of

the nation could not brook this condition , even in the moſt aban

doned rogues; and therefore this ſtatute was repealed in two years

afterwards . And now it is laid down , that a flave or negro, the

inſtant he lands in England, becomes a freeman ; that is, the

law will protect him in the enjoyment of his perſon, his liberty,

and his property
.property. Yet, with regard to any right which the maſ

ter may have acquired, by contract or the like, to the perpetual

fervice of John or Thomas, this will remain exactly in the fame

Stat. 3 & 4Edw.VI. c. 16. d Salk. 666.

ftate
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ſtate as before : for this is no more than the ſame ſtate of ſubjec

tion for life, which every apprentice ſubmits to for the ſpace of

ſeven years, or fometimes for a longer term. Hence too it fol

lows, that the infamous and unchriſtian practice of withholding

baptifm from negro fervants, left they ſhould thereby gain their

liberty, is totally without foundation, as well as without excufe.

The law of England acts upon general and extenſive principles :

it gives liberty, rightly underſtood, that is, protection, to a jew,

a turk, or a heathen, as well as to thoſe who profefs the true re

ligion of Chriſt ; and it will not diffolve a civil contract, either

exprefs or implied, between mafter and fervant, on account ofthe

alteration of faith in either of the contracting parties : but the

flave is entitled to the fame liberty in England before, as after,

baptifm ; and, whatever fervice the heathen negro owed to his

English mafter, the fame is he bound to render when a chriftian.

1. THE first fort of fervants therefore, acknowleged by the

laws of England, are menial fervants ; fo called from being intra

moenia, or domeftics. The contract between them and their

mafters arifes upon the hiring. If the hiring be general without

any particular time limited, the law conftrues it to be a hiring for

a year ; upon a principle of nátural equity, that the fervant fhall

ſerve, and the maſter maintain him, throughout all the revolu

tions of the reſpective ſeaſons ; as well when there is work to be

done, as when there is not : but the contract may be made for

any larger or ſmaller term. All fingle men between twelve years

old and fixty, and married ones under thirty years of age, and all

fingle women between twelve and forty, not having any viſible

livelihood, are compellable by two juftices to go out to fervice,

for the promotion of honeft induſtry : and no maſter can put

away his fervant, or fervant leave his maſter, either before or at

the end of his term, without a quarter's warning ; unleſs upon

reaſonable cauſe to be allowed by a juſtice of the peace : but

they may part by confent, or make a ſpecial bargain.

8 Stat. 5 Eliz . c. 4.
• Co. Litt. 42.

F.N. B. 168.

2. ANOTHER
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2. ANOTHER ſpecies of ſervants are called apprentices (from

apprendre, to learn) and are uſually bound for a term of years, by

deed indented or indentures, to ferve their mafters, and be main

tained and inſtructed by them : for which purpoſe our ſtatute

lawh has made minors capable of binding themſelves. This is

ufually done to perſons of trade, in order to learn their art and

myſtery ; and ſometimes very large fums are given with them, as

a premium for ſuch their inſtruction : but it may be done to huf

bandmen, nay to gentlemen, and others. And children of poor

perfons may be apprenticed out by the overfeers, with confent of

two juſtices, till twenty four years of age, to ſuch perſons as are

thought fitting ; who are alfo compellable to take them and it

is held, that gentlemen of fortune, and clergymen, are equally

liable with others to fuch compulfion * . Apprentices to trades

may be diſcharged on reaſonable cauſe, either at requeſt of them

ſelves or maſters, at the quarter feffions, or by one juſtice, with

appeal to the feffions ' : who may, by the equity of the ſtatute,

if they think it reaſonable, direct reſtitution of a ratable ſhare of

the money given with the apprentice ". And pariſh apprentices

may be diſcharged in the fame manner, by two juftices ".

O

3. A THIRD fpecies of fervants are labourers, who are only

hired by the day or the week, and do not live intra moenia, as

part of the family ; concerning whom the ftatute fo often cited

has made many very good regulations ; 1. Directing that all per

fons who have no vifible effects may be compelled to work :

2. Defining how long they must continue at work in fummer

and winter : 3. Puniſhing ſuch as leave or defert their work :

4. Empowering the juftices at feffions, or the fheriff of the

county, to fettle their wages and 5. Inflicting penalties on fuch

as either give, or exact, more wages than are fo fettled .

h Stat . Eliz . c. 45

iStat. 5 Eliz . c.4. 43 Eliz. c.2. 1 Jac . I.

c. 25. 7 Jac. I. c. 3. 8 & 9W. & M. c. 30 .

2 & 3 Ann. c. 6. 4 Ann. c.19 . 17 Geo . II.

c. 5.

k Salk . 57.491 .

Stat. 5 Eliz. c. 4.

m Salk . 67 .

Stat. 20 Geo. II . c . 19 .

• Stat. 5 Eliz. c. 4.

4. THERE
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4. THERE is yet a fourth ſpecies of fervants, if they may be

fo called, being rather in a fuperior, a miniſterial, capacity ; ſuch

as ftewards, factors, and bailiffs : whom however the law confi

ders as fervants pro tempore, with regard to fuch of their acts, as

affect their maſter's or employer's property. Which leads me to

confider,

II. THE manner in which this relation, of fervice, affects ei

ther the maſter or fervant. And, firſt, by hiring and ſervice for

a year, or apprenticeſhip under indentures, a perfon gains a fettle-

ment in that pariſh wherein he laft ferved forty days . In the next

place perfons ferving as apprentices to any trade have an exclufive.

right to exerciſe that trade in any part of England . This law,.

with regard to the exclufive part of it, has by turns been looked

upon as a hard law, or as a beneficial one, according to the pre

vailing humour of the times : which has occafioned a great va

riety of reſolutions in the courts of law concerning it ; and at

tempts have been frequently made for it's repeal, though hitherto

without fuccefs. At common law every man might ufe what.

trade he pleaſed ; but this ftatute reftrains that liberty to fuch as

have ſerved as apprentices : the adverfaries to which proviſion

fay, that all reſtrictions (which tend to introduce monopolies) are

pernicious to trade ; the advocates for it alledge, that unfkilfulneſs

in trades is equally detrimental to the public, as monopolies ..

This reaſon indeed only extends to fuch trades, in the exerciſe

whereof ſkill is required : but another of their arguments goes

much farther ; viz. that apprenticeſhips are uſeful to the com

monwealth, by employing of youth, and learning them to be

early induſtrious ; but that no one would be induced to undergo

a ſeven years fervitude, if others, though equally fkilful, were

allowed the fame advantages without having undergone the fame

diſcipline and in this there ſeems to be much reaſon . However,

the refolutions of the courts have in general rather confined than

extended the reftriction . No trades are held to be within the fta

• See page 352. 9 Stat. 5 Eliz. c. 4 .

tute,
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tute, but ſuch as were in being at the making of it ' : for tra

ding in a country village, apprenticeſhips are not requifite : and

following the trade ſeven years is fufficient without any binding ;

for the ftatute only fays, the perſon muſt ſerve as an apprentice,

and does not require an actual apprenticeſhip to have exiſted * .

A MASTER may by law correct his apprentice or ſervant for

negligence or other miſbehaviour, fo it be done with moderation " :

though, if the maſter's wife beats him, it is good caufe of de

parture ". But if any fervant, workman, or labourer affaults his

maſter or dame, he ſhall ſuffer one year's impriſonment, and other

open corporal puniſhment, not extending to life or limb *.

By ſervice all fervants and labourers, except apprentices, be

come entitled to wages : according to their agreement, if menial

ſervants ; or according to the appointment of the ſheriff or ſeſ

fions, if labourers or fervants in huſbandry : for the ftatutes for

regulation of wages extend to ſuch ſervants only ; it being im

poffible for any magiftrate to be a judge of the employment of

menial fervants, or of courſe to affefs their wages.

III. LET us, laſtly, ſee how ftrangers may be affected by this

relation of maſter and ſervant : or how a maſter may
behave to

wards others on behalf of his fervant ; and what a fervant may

do on behalf of his mafter.

AND, firſt, the mafter may maintain, that is , abet and aſſiſt

his fervant in any action at law againſt a ſtranger : whereas, in

general, it is an offence againſt public juſtice to encourage fuits

and animofities, by helping to bear the expenſe of them , and is

called in law maintenance . A mafter alfo may bring an action

againſt any man for beating or maiming his fervant ; but in fuch

Lord Raym. 514.

S

1 Ventr. 51. 2 Keb . 583 .

Lord Raym. 1179.

" I Hawk. P. C.130. Lamb. Eiren.127.
12

w F. N. B. 168.

* Stat. 5 Eliz . c . 4 .

y 2 Jones. 47.

2
2 Roll. Abr. 115 .

cafe
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cafe he muſt affign, as a ſpecial reaſon for ſo doing, his own da

mage by the loſs of his fervice ; and this lofs muſt be proved

upon the trial . A mafter likewife may juftify an affault in de

fence of his fervant, and a fervant in defence of his mafter" : the

mafter, becauſe he has an intereft in his fervant, not to be de

prived of his fervice ; the fervant, becauſe it is part of his duty,

for which he receives his wages, to ftand by and defend his

maſter . Alſo if any perfon do hire or retain my ſervant, being

in my fervice, for which the fervant departeth from me and goeth

to ſerve the other, I may have an action for damages againſt both

the new maſter and the fervant, or either of them : but if the

new maſter did not know that he is my fervant, no action lies ;

unleſs he afterwards refuſe to reſtore him upon information and

demand . The reaſon and foundation upon which all this doc

trine is built, ſeem to be the property that every man has in the

ſervice of his domeſtics ; acquired by the contract of hiring, and

purchaſed by giving them wages.

As for thoſe things which a fervant may do on behalf of his

maſter, they ſeem all to proceed upon this principle, that the

maſter is anſwerable for the act of his ſervant, if done by his

command, either expreffly given, or implied : nam qui facit per

alium, facit per fe . Therefore, if the fervant commit a treſpaſs

by the command or encouragement of his maſter, the maſter ſhall

be guilty of it : not that the fervant is excuſed, for he is only to

obey his maſter in matters that are honeſt and lawful. If an inn

keeper's fervants rob his gueſts, the maſter is bound to reſtitution :

for as there is a confidence repoſed in him, that he will take care

to provide honeſt ſervants, his negligence is a kind of implied

confent to the robbery ; nam, qui non prohibet, cum prohibere pof

fit, jubet. So likewiſe if the drawer at a tavern ſells a man bad

a 9 Rep. 113.

b 2 Roll. Abr. 546.

In like manner, by the laws of king

Alfred, c.38 . a fervant was allowed to fight

for his mafter, a parent for his child, and

a huſband or father for the chaftity of his

wife or daughter.

d F. N. B. 167, 168.

• 4 Inft. 109.
e

f
Noy's Max. c. 43 .

Eee wine,
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wine, whereby his health is injured, he may bring an action

againſt the maſter : for, although the mafter did not expreffly

order the fervant to fell it to that perfon in particular, yet his

permitting him to draw and fell it at all is impliedly a general

command.

IN the fame manner, whatever a fervant is permitted to do in

the ufual courfe of his bufinefs, is equivalent to a general com

mand. If I pay money to a banker's fervant, the banker is an

fwerable for it if I pay it to a clergyman's or a phyſician's fer

vant, whoſe uſual buſineſs it is not to receive money for his maſ

ter, and he imbezzles it, I muſt pay it over again. If a ſteward

lets a leaſe of a farm, without the owner's knowlege, the owner

muſt ſtand to the bargain ; for this is the fteward's buſineſs . A

wife, a friend, a relation, that uſe to tranfact buſineſs for a man,

are quoad hoc his fervants ; and the principal muſt anſwer for their

conduct for the law implies, that they act under a general com

mand ; and, without fuch a doctrine as this, no mutual inter

courſe between man and man could ſubſiſt with any tolerable con

venience. If I ufually deal with a tradefman by myſelf, or con

ſtantly pay him ready money, I am not anſwerable for what my

fervant takes up upon truft ; for here is no implied order to the

tradeſman to truft my fervant : but if I ufually fend him upon

truft, or ſometimes on truſt, and ſometimes with ready money, I

am anſwerable for all he takes up ; for the tradeſman cannot pof

fibly diſtinguiſh when he comes by my order, and when upon his

own authority h .

Ir a fervant, laftly, by his negligence does any damage to a

ftranger, the mafter ſhall anſwer for his neglect : if a ſmith's

fervant lames a horfe while he is fhoing him, an action lies againſt

the maſter, and not againſt the fervant. But in theſe caſes the

damage muſt be done, while he is actually employed in the maſ

ter's fervice ; otherwiſe the fervant fhall anfwer for his own mif

1 Roll. Abr. 95. h Dr & Stud d. 2. c . 42. Noy's max.

c. 44.

behaviour.
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behaviour. Upon this principle, by the common law¹, if a ſer

vant kept his maſter's fire negligently, fo that his neighbour's

houſe was burned down thereby, an action lay againſt the maf

ter ; becauſe this negligence happened in his ſervice : otherwiſe,

if the ſervant, going along the ſtreet with a torch, by negligence

fets fire to a houfe ; for there he is not in his maſter's immediato

ſervice, and muſt himſelf anſwer the damage perfonally. But

now the common law is, in the former cafe, altered by ſtatute

6 Ann. c . 3. which ordains that no action fhall be maintained

againſt any, in whofe houſe or chamber any fire fhall acciden

tally begin ; for their own lofs is fufficient puniſhment for their

own or their fervants' careleſſneſs. But if ſuch fire happens

through negligence of any fervant (whofe lofs is commonly very

little ) fuch fervant ſhall forfeit 100 /, to be diſtributed among

the ſufferers ; and, in default of payment, ſhall be committed to

ſome workhouſe and there kept to hard labour for eighteen

months . A maſter is, laſtly, chargeable if any of his family

layeth or cafteth any thing out of his houfe into the ſtreet or

common highway, to the damage of any individual, or the com

mon nuſance of his majeſty's liege people ' : for the maſter hath

the fuperintendance and charge of all his houfhold. And this

alſo agrees with the civil law m; which holds, that the pater

familias, in this and fimilar cafes, " ob alterius culpam tenetur, five

"fervi, five liberi.”

WE may obferve, that in all the cafes here put, the maſter

may be frequently a lofer by the truft repofed in his fervant, but

never can be a gainer : he may frequently be anfwerable for his

fervant's miſbehaviour, but never can fhelter himſelf from pu

niſhment by laying the blame on his agent. The reafon of this

is ftill uniform and the fame ; that the wrong done by the fer

1 Noy's's
max. c. 44.

k Upon a fimilar principle, by the law

of the twelve tables at Rome, a perfon by

whofe negligence any fire began was bound

to pay double to the fufferers ; or if he

was not able to pay, was to fuffer a cor

poral punishment.

1 Noy's max. c. 44 .

m

Ff.9.3.1. Inft . 4. 5. 1 .

Eee 2 vant
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vant is looked upon in law as the wrong of the mafter himſelf ;

and it is a ſtanding maxim, that no man ſhall be allowed to make

any advantage of his own wrong.
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CHAPTER THE FIFTEENTH.

OF HUSBAND AND WIFE.

ΤΗ

HE fecond private relation of perfons is that of marriage,

which includes the reciprocal duties of huſband and wife ;

or, as moſt of our elder law books call them, of baron and feme.

In the confideration of which I fhall in the first place enquire,

how marriages may be contracted or made ; fhall next point out

the manner in which they may be diffolved ; and fhall, laſtly,

take a view of the legal effects and confequence of marriage.

I. OUR law confiders marriage in no other light than as a

civil contract. The holiness of the matrimonial ſtate is left en

tirely to the ecclefiaftical law : the temporal courts not having

juriſdiction to confider unlawful marriages as a fin, but merely

as a civil inconvenience. The puniſhment therefore, or annulling,.

of incestuous or other unfcriptural marriages, is the province of

the ſpiritual courts ; which act pro falute animae . And, taking

it in this civil light, the law treats it as it does all other contracts ;

allowing it to be good and valid in all cafes, where the parties at

the time of making it were, in the firſt place, willing to contract ;

fecondly, able to contract ; and, laſtly, actually did contract, in

the proper forms and folemnities required by law..

a Salk. 121.

FIRST,
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FIRST, they must be willing to contract. " Confenfus, non con

"cubitus, facit nuptias," is the maxim of the civil law in this

cafe and it is adopted by the common lawyers , who indeed

have borrowed (eſpecially in antient times) almoſt all their notions

of the legitimacy of marriage from the canon and civil laws.

SECONDLY, they must be able to contract. In general, all

perfons are able to contract themſelves in marriage, unleſs they

labour under fome particular diſabilities, and incapacities. What

thofe are, it will here be our buſineſs to enquire.

Now thefe difabilities are of two forts : firft, fuch as are ca

nonical, and therefore fufficient by the ecclefiaftical laws to avoid

the marriage in the ſpiritual court ; but theſe in our law only

make the marriage voidable, and not ipfo facto void, until fen

tence of nullity be obtained. Of this nature are pre-contract ;

confanguinity, or relation by blood ; and affinity, or relation by

marriage ; and ſome particular corporal infirmities. And theſe

canonical difabilities are either grounded upon the express words

of the divine law, or are conſequences plainly deducible from

thence it therefore being finful in the perfons, who labour un

der them, to attempt to contract matrimony together, they are

properly the object of the ecclefiaftical magiftrate's coercion ; in

order to ſeparate the offenders, and inflict penance for the offence,

pro falute animarum. But fuch marriages not being void ab initio,

but voidable only by fentence of feparation, they are eſteemed

valid to all civil purpoſes, unleſs ſuch feparation is actually made

during the life of the parties. For, after the death of either of

them, the courts of common law will not fuffer the fpiritual court

to declare ſuch marriages to have been void ; becauſe ſuch decla

ration cannot now tend to the reformation of the parties . And

therefore when a man had married his first wife's fifter, and after

her death the bishop's court was proceeding to annul the mar

d Ibid.
Ff. 50. 17.30.

c Co. Litt . 33.

riage
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riage and baſtardize the iſſue, the court of king's bench granted

a prohibition quoad hoc ; but permitted them to proceed to punish

the huſband for inceft . Theſe canonical difabilities, being en

tirely the province of the ecclefiaftical courts, our books are per

fectly filent concerning them. But there are a few ftatutes, which

ſerve as directories to thofe courts, of which it will be proper to

take notice. By ftatute 32 Hen .VIII . c . 38. it is declared, that

all perfons may lawfully marry, but fuch as are prohibited by

God's law; and that all marriages contracted by lawful perſons in

theface ofthe church, and confummate with bodily knowlege, and

fruit of children, fhall be indiffoluble. And (becauſe in the times

of popery a great variety of degrees of kindred were made im

pediments to marriage, which impediments might however be

bought off for money) it is declared by the fame ftatute, that no

thing (God's law except) fhall impeach any marriage, but within

the Levitical degrees ; the fartheft of which is that between uncle

and niece . By the fame ftatute all impediments, arifing from

pre-contracts to other perfons, were abolished and declared of

none effect, unleſs they had been confummated with bodily know

lege in which cafe the canon law holds fuch contract to be a

marriage de facto. But this branch of the ſtatute was repealed by

ftatute 2 & 3 Edw.VI. c. 23. How far the act of 26 Geo. II. C.33 .

(which prohibits all fuits in ecclefiaftical courts to compel a mar

riage, in confequence of any contract) may collaterally extend

to revive this claufe of Henry VIII's ftatute, and abolish the

impediment of pre-contract, I leave to be confidered by the

canoniſts.

THE other fort of diſabilities are thoſe which are created, or

at leaſt enforced, by the municipal laws. And, though fome of

them may be grounded on natural law, yet they are regarded by

the laws of the land, not fo much in the light of any moral of

fence, as on account of the civil inconveniences they draw after

them. Theſe civil difabilities make the contract void ab initio,

and not merely voidable : not that they diffolve a contract already

• Salk. 548. Gilb. Rep. 158.

formed,
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formed, but they render the parties incapable of forming any

contract at all : they do not put afunder thoſe who are joined to

gether, but they previously hinder the junction . And, if any

perfons under theſe legal incapacities come together, it is a me

retricious, and not a matrimonial, union .

I. THE first of thefe legal difabilities is a prior marriage, or

having another huſband or wife living ; in which caſe, beſides the

penalties confequent upon it as a felony, the ſecond marriage is

to all intents and purpoſes voids : polygamy being condemned

both by the law of the new teſtament, and the policy of all pru

dent ſtates, eſpecially in theſe northern climates. And Juftinian,

even in the climate of modern Turkey, is exprefs ", that " duas

"uxores eodem tempore habere non licet."

2. THE next legal diſability is want of age. This is fufficient

to avoid all other contracts, on account of the imbecillity of judg

ment in the parties contracting ; a fortiori therefore it ought to

avoid this, the moſt important contract of any. Therefore if a

boy under fourteen, or a girl under twelve years of age, marries,

this marriage is only inchoate and imperfect ; and, when either of

them comes to the age of conſent aforefaid, they may diſagree

and declare the marriage void, without any divorce or ſentence in

the ſpiritual court. This is founded on the civil law . But the

canon law pays a greater regard to the conftitution, than the age,

of the parties : for if they are habiles ad matrimonium, it is a

good marriage, whatever their age may be. And in our law it is

fo far a marriage, that, if at the age of confent they agree to con

tinue together, they need not be married again ' . If the hufband

be of years of difcretion, and the wife under twelve, when ſhe

comes to years of diſcretion he may difagree as well as ſhe may :

for in contracts the obligation must be mutual ; both muſt be

bound, or neither : and fo it is, vice verfa, when the wife is of

years of difcretion , and the huſband underm

£

Bro. Abr. tit. Baftardy. pl. 8.

h Inft. 1. 10.6.

Leon. Conflit . 109.

* Decretal. l. 4. tit. 2. qu. 3 .

1 Co. Litt. 79.

m Ibid.
3. ANOTHER
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pa3. ANOTHER incapacity ariſes from want of conſent of

rents or guardians. By the common law, if the parties them

ſelves were of the age of conſent, there wanted no other concur

rence to make the marriage valid : and this was agreeable to the

canon law. But, by ſeveral ſtatutes ", penalties of 100 %. are laid

on every clergyman who marries a couple either without publica

tion of banns (which may give notice to parents or guardians) or

without a licence, to obtain which the confent of parents or

guardians muſt be fworn to. And by the ſtatute 4 & 5 Ph. & M.

c. 8. whofoever marries any woman child under the age of fixteen

years, without conſent of parents or guardians, ſhall be ſubject to

fine, or five years impriſonment : and her eſtate during the huf

band's life ſhall go to and be enjoyed by the next heir. The civil

law indeed required the conſent of the parent or tutor at all ages;

unleſs the children were emancipated, or out ofthe parents power°:

and, if fuch confent from the father was wanting, the marriage

was null, and the children illegitimate ; but the conſent of the

mother or guardians, if unreaſonably withheld, might be redreſſed

and ſupplied by the judge, or the prefident of the province :

and if the father was non compos, a fimilar remedy was given '.

Theſe proviſions are adopted and imitated by the French and

Hollanders, with this difference : that in France the fons cannot

marry without conſent of parents till thirty years of age, nor the

daughters till twenty five ; and in Holland, the fons are at their

own diſpoſal at twenty five, and the daughters at twenty . Thus

hath ſtood, and thus at preſent ſtands, the law in other neighbour

ing countries. And it has been lately thought proper to introduce

ſomewhat ofthe fame policy into our laws, by ftatute 26 Geo. II .

c. 33. whereby it is enacted, that all marriages celebrated by li

cence ( for banns ſuppoſe notice ) where either of the parties is

n 6&7W.III. c.6. 7& 8W. III . c.35 .

10 Ann. c. 19.

• Ff. 23. 2. 2, & 18.

Ff. 1.5.11.

• Cod. 5.4.1, & 20.

S Inft. 1. 10. 1.

Domat, of dowries § . 2. Montefq.

Sp. L. 23.7.

Vinnius in Inft. l. 1. t. 10.

Fff under
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under twenty one, ( not being a widow or widower, who are

fuppofed emancipated ) without the confent of the father, or, if

he be not living, of the mother or guardians, ſhall be abfolutely

void. A like proviſion is made as in the civil law, where the

mother or guardian is non compos, beyond fea, or unreasonably

froward, to difpenfe with fuch confent at the diſcretion of the

lord chancellor : but no provifion is made, in cafe the father ſhould

labour under any mental or other incapacity. Much may be, and

much has been, faid both for and againſt this innovation upon our

antient laws and conftitution . On the one hand, it prevents the

clandeftine marriages of minors, which are often a terrible incon

venience to thoſe private families wherein they happen . On the

other hand, reſtraints upon marriage, eſpecially among the lower

clafs, are evidently detrimental to the public, by hindering the

encreaſe of people ; and to religion and morality, by encouraging

licentioufnefs and debauchery among the fingle of both fexes ;

and thereby deſtroying one end of fociety and government, which

is, concubitu prohibere vago. And of this laft inconvenience the

Roman laws were fo fenfible, that at the fame time that they for

bad marriage without the confent of parents or guardians, they

were lefs rigorous upon that very account with regard to other

reſtraints : for, if a parent did not provide a huſband for his

daughter, by the time ſhe arrived at the age of twenty five, and

ſhe afterwards made a flip in her conduct, he was not allowed to

difinherit her upon that account ; " quia non fua culpa, fed pa

"rentum, id commififfe cognofcitur "." .

4. A FOURTH incapacity is want of reafon ; without a com

petent ſhare of which, as no other, fo neither can the matrimo

nial contract, be valid . Idiots and lunatics, by the old common

law, might have married " ; wherein it was manifeftly defective.

The civil law judged much more fenfibly, when it made ſuch

deprivations of reafon a previous impediment ; though not a cauſe

of divorce, if they happened after marriage . This defect in

x Ff. 23. tit. 1. 1. 8. & tit. 2. 1. 16.

W

Nov. 115. §. 11.

1 Roll. Abr. 357.

Our
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our laws is however remedied with regard to lunatics, and per

ſons under frenzies, by the expreſs words of the ſtatute 15 Geo. II .

c . 30. and idiots, if not within the letter of the ſtatute, are at

leaft within the reaſon of it.

LASTLY, the parties muſt not only be willing, and able, to

contract, but actually must contract themſelves in due form of

law, to make it a good civil marriage. Any contract made, per

verba de praefenti, or in words of the preſent tenſe, and in caſe

of cohabitation per verba de futuro alfo, between perſons able to

contract, was before the late act deemed a valid marriage to many

purpoſes ; and the parties might be compelled in the ſpiritual

courts to celebrate it in facie ecclefiae. But thefe verbal contracts

are now of no force, to compel a future marriage . Neither is

any marriage at prefent valid, that is not celebrated in fome pariſh

church or public chapel, unleſs by difpenfation from the arch

bishop of Canterbury. It muſt alſo be preceded by publication

of banns, or by licence from the ſpiritual judge. Many other

formalities are likewiſe preſcribed by the act ; the neglect of

which, though penal, does not invalidate the marriage. It is

held to be alfo effential to a marriage, that it be performed by a

perfon in orders ; though the intervention of a prieſt to folem

nize this contract is merely juris pofitivi, and not juris naturalis

aut divini : it being faid that pope Innocent the third was the

firſt who ordained the celebration of marriage in the church " ;

before which it was totally a civil contract . And, in the times

of the grand rebellion, all marriages were performed by the

juftices of the peace ; and theſe marriages were declared valid,

without any freſh folemnization, by ftatute 12 Car. II . c . 33 .

But, as the law now ftands, we may upon the whole collect, that

no marriage by the temporal law is ipfo facto void, that is cele

brated by a perſon in orders, --- in a parish church or public

chapel ( or elſewhere, by ſpecial difpenfation ) --- in purſuance

Y Stat. 26 Geo . II . c . 33.

z Salk . 119 .

a Moor 170.

Fff 2 of
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or

of banns or a licence, between fingle perſons, -

of found mind, --- and of the age of twenty one years ;

of the age of fourteen in males and twelve in females, with

confent of parents or guardians, or without it, in caſe of widow

hood. And no marriage is voidable by the eccleſiaſtical law, after

the death of either of the parties ; nor during their lives, unleſs

for the canonical impediments of pre-contract, if that indeed ſtill

exifts ; of confanguinity ; and of affinity, or corporal imbecillity,

fubfifting previous to the marriage.

140

confenting,

-

---

II. I AM next to confider the manner in which marriages

may be diffolved ; and this is either by death, or divorce. There

are two kinds of divorce, the one total, the other partial ; the

one a vinculo matrimonii, the other merely a menfa et thoro. The

total divorce, a vinculo matrimonii, muſt be for fome of the ca

nonical cauſes of impediment before-mentioned ; and thoſe, exiſt

ing before the marriage, as is always the caſe in confanguinity ;

not fupervenient, or arifing afterwards, as may be the cafe in af

finity or corporal imbecillity. For in cafes of total divorce, the

marriage is declared null, as having been abſolutely unlawful ab

initio ; and the parties are therefore ſeparated pro falute anima

rum: for which reafon, as was before obferved, no divorce can

be obtained, but during the life of the parties. The iſſue of ſuch

marriage, as is thus entirely diffolved, are baſtards ".

DIVORCE a menfa et thoro is when the marriage is juſt and

lawful ab initio, and therefore the law is tender of diffolving it ;

but, for ſome ſupervenient cauſe, it becomes improper or impoffible

for the parties to live together : as in the cafe of intolerable ill

temper, or adultery, in either of the parties. For the canon law,

which the common law follows in this cafe, deems ſo highly and

with fuch myſterious reverence of the nuptial tie, that it will not

allow it to be unloofed for any cauſe whatſoever, that ariſes after

the union is made. And this is faid to be built on the divine re

▸ Co. Litt. 235,

vealed
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vealed law ; though that expreffly affigns incontinence as a cauſe,

and indeed the only cauſe, why a man may put away his wife

and marry another . The civil law, which is partly of pagan

original, allows many cauſes of abfolute divorce ; and fome of

them pretty ſevere ones, ( as if a wife goes to the theatre or the

public games, without the knowlege and confent of the huſband d)

but among them adultery is the principal, and with reafon named

the firſt . But with us in England adultery is only a cauſe of ſe

paration from bed and board : for which the beſt reaſon that

can be given, is , that if divorces were allowed to depend upon

a matter within the power of either the parties, they would pro

bably be extremely frequent ; as was the caſe when divorces were

allowed for canonical difabilities, on the mere confeffion of the

parties , which is now prohibited by the canons . However,

divorces a vinculo matrimonii, for adultery, have of late years been

frequently granted by act of parliament.

IN cafe of divorce a menfa et thoro, the law allows alimony to

the wife ; which is that allowance, which is made to a woman

for her fupport out of the huſband's eftate ; being ſettled at the

diſcretion of the eccleſiaſtical judge, on confideration of all the

circumſtances of the cafe. This is fometimes called her eftovers ;

for which, if he refufes payment, there is ( befides the ordinary

procefs of excommunication ) a writ at common law de eftoveriis

babendis, in order to recover it . It is generally proportioned to

the rank and quality of the parties. But in cafe of elopement,

and living with an adulterer, the law allows her no alimony .

III. HAVING thus fhewn how marriages may be made, or

diffolved, I come now, laftly, to ſpeak of the legal confequences

of ſuch making, or diffolution.

c Matt. xix. 9.

Nov. 117.

• Cod. 5. 17.8.

f Moor 683.

& 2 Mod. 314.

Can. 1603. c. 105.

1 Lev. 6.

* Cowel. tit. Alimony.

i

By
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1 Co. Litt. 112 .

m Ibid.

n Cro. Car. 551 .

• F. N. B. 27.

F Co. Litt. 112.

By marriage, the huſband and wife are one perſon in law ' :

that is, the very being or legal exiſtence of the woman is fuf

pended during the marriage, or at leaſt is incorporated and con

folidated into that of the husband : under whofe wing, protection ,

and cover, the performs every thing ; and is therefore called in

our law-french a feme-covert ; is faid to be covert-baron, or un

der the protection and influence of her huſband, her baron, or

lord ; and her condition during her marriage is called her cover

ture. Upon this principle, of an union of perfon in huſband and

wife, depend almoſt all the legal rights, duties, and diſabilities,

that either of them acquire by the marriage. I fpeak not at pre

fent of the rights of property, but of fuch as are merely perfonal.

For this reaſon, a man cannot grant any thing to his wife, or en

ter into covenant with her " : for the grant would be to fuppofe

her ſeparate exiſtence ; and to covenant with her, would be only

to covenant with himſelf : and therefore it is alſo generally true,

that all compacts made between huſband and wife, when ſingle,

are voided by the intermarriage " . A woman indeed may be at

torney for her huſband ° ; for that implies no feparation from, but

is rather a reprefentation of, her lord . And a huſband may alſo

bequeath any thing to his wife by will ; for that cannot take ef

fect till the coverture is determined by his death " . The huſband

is bound to provide his wife with neceffaries by law, as much as

himſelf ; and if the contracts debts for them, he is obliged to

pay them : but for any thing befides neceffaries, he is not charge

able . Alfo if a wife elopes, and lives with another man, the

huſband is not chargeable even for neceffaries ; at leaſt if the

perfon, who furniſhes them, is fufficiently apprized of her elope

ment . If the wife be indebted before marriage, the huſband is

bound afterwards to pay the debt ; for he has adopted her and

↑ Salk . 118 .

r
I Sid. 120.

s Stra. 647.

1 Lev . 5.
t

her
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her circumſtances together " . If the wife be injured in her per

fon or her property, the can bring no action for redrefs without

her huſband's concurrence , and in his name, as well as her own":

neither can fhe be fued, without making the huſband a defen

dant . There is indeed one cafe where the wife fhall fue and be

fued as a feme fole, viz. where the huſband has abjured the realm,

or is banished : for then he is dead in law ; and, the huſband

being thus difabled to fue for or defend the wife, it would be

moſt unreaſonable if ſhe had no remedy, or could make no de

fence at all. In criminal profecutions, it is true, the wife may

be indicted and puniſhed ſeparately ' ; for the union is only a civil

union . But, in trials of any fort, they are not allowed to be evi

dence for, or againſt, each other : partly becauſe it is impoffible

their teftimony ſhould be indifferent ; but principally becauſe of

the union of perfon : and therefore, if they were admitted to be

witneffes for each other, they would contradict one maxim of

law, " nemo in propria caufa teflis effe debet ;" and if against each

other, they would contradict another maxim, " nemo tenetur fe

ipfum accufare." But where the offence is directly againſt the

perfon of the wife, this rule has been uſually difpenfed withb

and therefore, by ftatute 3 Hen .VII. c. 2. in cafe a woman be

forcibly taken away, and married, the may be a witneſs againſt

fuch her huſband, in order to convict him of felony. For in this

cafe fhe can with no propriety be reckoned his wife ; becauſe a

main ingredient, her confent, was wanting to the contract : and

alfo there is another maxim of law, that no man fhall take ad

vantage of his own wrong ; which the raviſher here would do,

if by forcibly marrying a woman, he could prevent her from

being a witneſs, who is perhaps the only witnefs, to that very

fact.

66"

U
3 Mod. 186.

Salk . 119. 1 Roll . Abr. 347.

* 1 Leon. 312. This was alío the practice

in the courts of Athens. ( Pott . Antiqu .

b. 1. c. 21. )

y Co. Litt. 133.

2

a

1 Hawk. P. C. 3 .

2 Haw. P. C. 431 .

b State trials, vol . 1. Lord Audley's cafe.

Stra. 633 .

IN
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IN the civil law the huſband and wife are confidered as two

diſtinct perſons ; and may have ſeparate eftates, contracts, debts,

and injuries : and therefore , in our ecclefiaftical courts, a wo

man may fue and be fued without her huſband ".

BUT, though our law in general confiders man and wife as

one perſon, yet there are ſome inſtances in which ſhe is ſeparately

confidered ; as inferior to him, and acting by his compulfion .

And therefore all deeds executed, and acts done, by her, during

her coverture, are void, or at leaſt voidable ; except it be a fine,

or the like matter of record, in which caſe ſhe muſt be ſolely and

fecretly examined, to learn if her act be voluntary . She cannot

by will deviſe lands to her huſband, unleſs under ſpecial circum

ſtances ; for at the time of making it ſhe is fuppofed to be under

his coercion . And in fome felonies, and other inferior crimes,

committed by her, through conſtraint of her huſband, the law

excufes her but this extends not to treafon or murder.

Cod. 4. 12. 1 .

d Roll. Abr. 298 .
2

e Litt. §. 669, 670.

f Co. Litt. 112 .

g I Hawk. P. C. 2 .

THE huſband alfo (by the old law) might give his wife mo

derate correction ". For, as he is to anſwer for her miſbehaviour,

the law thought it reaſonable to intruft him with this power of

reftraining her, by domeftic chaſtiſement, in the fame moderation

that a man is allowed to correct his fervants or children ; for

whom the maſter or parent is alſo liable in fome cafes to anſwer.

But this power of correction was confined within reafonable

bounds ; and the huſband was prohibited to uſe any
violence to

his wife, aliter quam ad virum, ex caufa regiminis et caftigationis

uxoris fuae, licite et rationabiliter pertinet . The civil law gave

the huſband the fame, or a larger, authority over his wife ; allow

ing him, for ſome miſdemeſnors, flagellis et fuftibus acriter ver

berare uxorem ; for others, only modicam caftigationem adhibere .

h Ibid. 130.

i Moor. 874.

k F. N. B. 80.

1 Nov. 117. c. 14. & Van Leeuwen in

loc.

But
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But, with us, in the politer reign of Charles the fecond, this

power of correction began to be doubted " and a wife may now

have fecurity of the peace againſt her huſband " ; or, in return, a

huſband againſt his wife . Yet the lower rank of people, who

were always fond of the old common law, ftill claim and exert

their antient privilege : and the courts of law will ſtill permit a

huſband to reſtrain a wife of her liberty, in cafe of any grofs

miſbehaviour P.

THESE are the chief legal effects of marriage during the co

verture ; upon which we may obſerve, that even the diſabilities,

which the wife lies under, are for the moſt part intended for her

protection and benefit. So great a favourite is the female ſex of

the laws of England.

m

n

I Sid. 113. 3 Keb. 433 .

2 Lev. 128.

• Stra. 1207.

Stra. 478.875.

Ggg

1
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CHAPTER THE SIXTEEN T H.

OF PARENT AND CHILD.

'HE next, and the moſt univerſal relation in nature, is im

mediately derived from the preceding, being that between

parent and child.

TH

CHILDREN are of two forts ; legitimate, and fpurious, or

baſtards : each of which we ſhall confider in their order ; and

firſt of legitimate children .

I. A LEGITIMATE child is he that is born in lawful wed

lock, or within a competent time afterwards.
" Pater eft quem

" nuptiae demonftrant," is the rule of the civil law ; and this

holds with the civilians, whether the nuptials happen before, or

after, the birth of the child. With us in England the rule is

narrowed, for the nuptials must be precedent to the birth ; of

which more will be faid when we come to confider the cafe of

baftardy. At prefent let us enquire into, 1. The legal duties of

parents to their legitimate children. 2. Their power over them .

3. The duties of fuch children to their parents.

a

1. AND, firſt , the duties of parents to legitimate children :

which principally confift in three particulars ; their maintenance,

their protection, and their education .

Ef.2.4.5.

THE
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THE duty of parents to provide for the maintenance of their

children is a principle of natural law ; an obligation, ſays Puf

fendorf , laid on them not only by nature herſelf, but by their

own proper act, in bringing them into the world : for they would

be in the higheſt manner injurious to their iffue, if they only

gave the children life, that they might afterwards ſee them periſh.

By begetting them therefore they have entered into a voluntary

obligation, to endeavour, as far as in them lies, that the life which

they have beſtowed ſhall be ſupported and preſerved. And thus .

the children will have a perfect right of receiving maintenance

from their parents. And the prefident Montefquieu has a very

juſt obſervation upon this head : that the eſtabliſhment of mar

riage in all civilized ſtates is built on this natural obligation of the

father to provide for his children ; for that aſcertains and makes

known the perſon who is bound to fulfil this obligation : whereas,

in promiscuous and illicit conjunctions, the father is unknown ;

and the mother finds a thouſand obſtacles in her way; fhame,

remorſe, the conſtraint of her fex, and the rigor of laws ;

that ſtifle her inclinations to perform this duty : and befides, fhe

generally wants ability.

с

171

THE municipal laws of all well-regulated ftates have taken

care to enforce this duty : though providence has done it more

effectually than any laws, by implanting in the breaft of every

parent that natural sopy , or infuperable degree of affection ,

which not even the deformity of perfon or mind, not even the

wickedneſs, ingratitude, and rebellion of children, can totally

fupprefs or extinguiſh.

bL. ofN. 1. 4. C. II .

< Sp. L. 1. 23. c. 2.

111

THE Civil law obliges the parent to provide maintenance for

his child ; and, if he refuſes, "judex de ea re cognofcet." Nay, it

carries this matter ſo far, that it will not fuffer a parent at his

death totally to difinherit his child, without exprefly giving his

d Ff. 25.3.5.

Ggg 2
reafon
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reafon for fo doing ; and there are fourteen fuch reafons reckoned

up , which may juſtify ſuch diſinherifon. If the parent alleged

no reaſon, or a bad, or falfe one, the child might fet the will afide,

tanquam teftamentum inofficiofum, a teftament contrary to the natu

ral duty of the parent. And it is remarkable under what colour

the children were to move for relief in ſuch a cafe : by fuggeft

ing that the parent had loſt the uſe of his reaſon, when he made

the inofficious teftament. And this, as Puffendorf obferves , was

not to bring into difpute the teftator's power of difinheriting his

own offspring ; but to examine the motives upon which he did

it : and, if they were found defective in reaſon, then to ſet them

afide. But perhaps this is going rather too far : every man has,

or ought to have, by the laws of fociety, a power over his own

property and, as Grotius very well diſtinguiſhes , natural right

obliges to give a neceſſary maintenance to children ; but what is

more than that, they have no other right to, than as it is given

them by the favour of their parents, or the poſitive conſtitutions

of the municipal law.

LET us next ſee what provifion our own laws have made for

this natural duty. It is a principle of law , that there is an ob

ligation on every man to provide for thoſe defcended from his

loins : and the manner, in which this obligation ſhall be perform

ed, is thus pointed out . The father, and mother, grandfather,

and grandmother of poor impotent perfons fhall maintain them

at their own charges, if of fufficient ability, according as the

quarter feffions fhall direct : and if a parent runs away, and

leaves his children, the churchwardens and overſeers of the pariſh

ſhall ſeiſe his rents, goods, and chattels, and diſpoſe of them to

wards their relief. By the interpretations which the courts of

law have made upon theſe ſtatutes, if a mother or grandmother

marries again, and was before ſuch ſecond marriage of ſufficient

ability to keep the child, the huſband ſhall be charged to main

• Nov. 115.

fl. 4. c. 11. §.7.

& De j. b. &p. 1. 2. c. 7. n. 3.

h Raym . 500.

i Stat. 43 Eliz. c. 2.

* Stat. 5 Geo. I. c. 8.

tain
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tain it for this being a debt of hers, when fingle, fhall like

others extend to charge the huſband . But at her death, the re

lation being diffolved, the huſband is under no farther obligation .

No perfon is bound to provide a maintenance for his iſſue,

unleſs where the children are impotent and unable to work, either

through infancy, diſeaſe, or accident ; and then is only obliged

to find them with neceffaries, the penalty on refufal being no

more than 20 s. a month. For the policy of our laws, which

are ever watchful to promote induſtry, did not mean to compel

a father to maintain his idle and lazy children in eaſe and indo

lence : but thought it unjuſt to oblige the parent, againſt his will,

to provide them with fuperfluities, and other indulgences of for

tune ; imagining they might truſt to the impulſe of nature, if

the children were deferving of fuch favours. Yet, as nothing is

ſo apt to stifle the calls of nature as religious bigotry, it is enact

ed ", that if any popiſh parent ſhall refuſe to allow his proteſtant

child a fitting maintenance, with a view to compel him to change

his religion, the lord chancellor ſhall by order of court conſtrain

him to do what is juſt and reaſonable. But this did not extend

to perſons of another religion, of no leſs bitterneſs and bigotry

than the popish : and therefore in the very next year we find an

inftance of a Jew of immenfe riches, whofe only daughter having

embraced chriſtianity, he turned her out of doors ; and on her

application for relief, it was held the was intitled to none " . But

this gave occafion to another ftatute P, which ordains, that if

jewish parents refuſe to allow their proteſtant children a fitting

maintenance, fuitable to the fortune of the parent, the lord chan

cellor on complaint may make fuch order therein as he ſhall ſee

proper.

OUR law has made no provifion to prevent the difinheriting

of children by will ; leaving every man's property in his own

1 Styles . 283. 2 Bulſtr. 346.

m Stat. 11 & 12 W. III . c. 4.

Lord Raym. 699 .

• Com. Journ . 18 Feb. 12 Mar. 1701 .

PI Ann. ft. 1. c 30.

difpofal,
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diſpoſal, upon a principle of liberty in this, as well as every other,

action though perhaps it had not been amifs, if the parent had

been bound to leave them at the leaſt a neceſſary ſubſiſtence. By

the cuſtom of London indeed, (which was formerly univerfal

throughout the kingdom ) the children of freemen are entitled to

one third of their father's effects, to be equally divided among

them ; of which he cannot deprive them. And, among perfons

of any rank or fortune, a competence is generally provided for

younger children, and the bulk of the eſtate ſettled upon the

eldeſt, by the marriage-articles. Heirs alfo, and children, are

favourites of our courts of juſtice, and cannot be difinherited by

any dubious or ambiguous words ; there being required the ut

moſt certainty of the teftator's intentions to take away the right

of an heir .

FROM the duty of maintenance we may eaſily paſs to that of

protection ; which is alſo a natural duty, but rather permitted than

enjoined by any municipal laws : nature, in this reſpect, work

ing ſo ſtrongly as to need rather a check than a ſpur. A parent

may, by our laws, maintain and uphold his children in their law

fuits, without being guilty of the legal crime of maintaining

quarrels . A parent may alſo juſtify an affault and battery in de

fence of the perfons of his children : nay, where a man's fon

was beaten by another boy, and the father went near a mile to

find him, and there revenged his fon's quarrel by beating, the

other boy, of which beating he afterwards died ; it was not held

to be murder, but manſlaughter merely . Such indulgence does

the law fhew to the frailty of human nature, and the workings

of parental affection .

THE laft duty of parents to their children is that of giving

them an education fuitable to their ſtation in life : a duty pointed

out by reaſon, and of far the greateſt importance of any. For,

as Puffendorf very well obferves ", it is not eafy to imagine or

91 Lev. 130 .

2 Inft . 564 .

1 Hawk. P. C. 131 .

T

S

Cro. Jac. 296. 1 Hawk. P. C. 83 .

" L. of N. b. 6. c. 2. § . 12.

allow,
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allow, that a parent has conferred
confiderable benefit upon

any

his child, by bringing him into the world ; if he afterwards en

tirely neglects his culture and education, and ſuffers him to grow

up
like a mere beaft, to lead a life ufelefs to others, and fhame

ful to himſelf. Yet the municipal laws of moft countries feem to

be defective in this point, by not conftraining the parent to be

ftow a proper education
upon his children. Perhaps they thought

X

it puniſhment enough to leave the parent, who neglects the in

ſtruction of his family, to labour under thofe griefs and inconve

niences, which his family, fo uninftructed, will be fure to bring

upon him . Our laws, though their defects in this particular can

not be denied, have in one inſtance made a wife proviſion for

breeding up the rifing generation ; fince the poor and laborious

part of the community, when paſt the age of nurture, are taken

out of the hands of their parents, by the ſtatutes for apprenticing…

poor children ; and are placed out by the public in ſuch a man-

ner, as may render their abilities, in their feveral ftations, of the

greatest advantage to the commonwealth. The rich indeed are

left at their own option, whether they will breed up their child

ren to be ornaments or diſgraces to their family. Yet in one caſe,

that of religion, they are under peculiar reſtrictions : for it is

provided, that if any perſon ſends any child under his govern

ment beyond the feas, either to prevent it's good education in

England, or in order to enter into or refide in any popish college,

or to be instructed, perfuaded, or ſtrengthened in the popiſh re

ligion ; in ſuch caſe, befides the difabilities incurred by the child

ſo ſent, the parent or perſon ſending ſhall forfeit 100 %. which

ſhall go to the fole uſe and benefit of him that ſhall diſcover the

offence. And if any parent, or other, ſhall ſend or convey any

perſon beyond ſea, to enter into, or be refident in, or trained up

in, any priory, abbey, nunnery, popish univerfity, college, or ſchool,

or houſe of jefuits, or priefts, or in any private popiſh family, in

order to be inſtructed, perfuaded, or confirmed in the popish re

ligion ; or fhall contribute any thing towards their maintenance

Z

w See page 414.

Stat. 1 Jac. I. c . 4. & 3 Jac. I. c. 5 .

y Stat. 11 & 12W. III. c. 4.

z Stat. 3 Car. I. c. 2.

when

"
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when abroad by any pretext whatever, the perfon both ſending

and ſent ſhall be difabled to fue in law or equity, or to be execu

tor or adminiſtrator to any perſon, or to enjoy any legacy or deed

of gift, or to bear any office in the realm, and ſhall forfeit all his

goods and chattels, and likewife all his real eſtate for life.

2. THE power of parents over their children is derived from

the former confideration, their duty ; this authority being given

them, partly to enable the parent more effectually to perform his

duty, and partly as a recompence for his care and trouble in the

faithful diſcharge of it. And upon this ſcore the municipal laws

of fome nations have given a much larger authority to the parents,

than others . The antient Roman laws gave the father a power

of life and death over his children ; upon this principle, that he

who gave had alſo the power of taking away . But the rigor of

theſe laws was ſoftened by ſubſequent conftitutions ; ſo that we

find a father baniſhed by the emperor Hadrian for killing his ſon,

though he had committed a very heinous crime, upon this maxim,

that "patria poteftas in pietate debet, non in atrocitate, confiftere."

But ftill they maintained to the laſt a very large and abſolute au

thority for a ſon could not acquire any property of his own du

ring the life of his father ; but all his acquifitions belonged to the

father, or at leaſt the profits of them for his life .

THE power of a parent by our English laws is much more

moderate ; but ſtill ſufficient to keep the child in order and obe

dience. He may lawfully correct his child, being under age, in

a reaſonable manner ; for this is for the benefit of his education .

The confent or concurrence of the parent to the marriage of

his child under age, was alfo directed by our antient law to be ob

tained but now it is abfolutely neceffary ; for without it the con

tract is void . And this alfo is another means, which the law

has put into the parent's hands, in order the better to diſcharge

Ff. 28. 2. 11. Cod. 8. 47.10 .

b Ff. 48.9.5.

Inft. 2.9.1.

1 Hawk. P. C. 130.

e Stat. 26 Geo. II . c. 33.

d

his
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his duty ; first, of protecting his children from the fnares of art

ful and defigning perfons ; and, next, of fettling them properly

in life, by preventing the ill confequences of too early and preci

pitate marriages. A father has no other power over his fons ef

tate, than as his truſtee or guardian ; for, though he may receive

the profits during the child's minority, yet he muſt account for

them when he comes ofage. He may indeed have the benefit of his

children's labour while they live with him, and are maintained

by him but this is no more than he is entitled to from his ap

prentices or fervants. The legal power of a father (for a mother,

as ſuch, is entitled to no power, but only to reverence and re

fpect) the power of a father, I fay, over the perfons of his child

ren ceaſes at the age of twenty one for they are then enfran

chiſed by arriving at years of difcretion, or that point which the

law has eſtabliſhed (as ſome muſt neceffarily be eſtabliſhed) when

the empire of the father, or other guardian, gives place to the

empire of reaſon . Yet, till that age arrives, this empire of the

father continues even after his death ; for he may by his will ap

point a guardian to his children. He may alfo delegate part of

his parental authority, during his life, to the tutor or ſchoolmaf

ter of his child ; who is then in loco parentis, and has fuch a por

tion of the power of the parent committed to his charge, viz .

that of reſtraint and correction, as may be neceffary to anſwer

the purpoſes for which he is employed .

3. THE duties of children to their parents arife from a prin

ciple of natural juſtice and retribution . For to thofe, who gave

us exiſtence, we naturally owe ſubjection and obedience during

our minority, and honour and reverence ever after ; they, who

protected the weakneſs of our infancy, are entitled to our protec

tion in the infirmity of their age ; they who by fuftenance and

education have enabled their offspring to profper, ought in return

to be fupported by that offspring, in cafe they ftand in need of

affiftance. Upon this principle proceed all the duties of children

to their parents, which are enjoined by pofitive laws. And the

AthenianHhh
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Athenian laws carried this principle into practice with a ſcru

pulous kind of nicety : obliging all children to provide for their

father, when fallen into poverty ; with an exception to fpurious

children, to thoſe whofe chaſtity had been proſtituted by con

fent of the father, and to thoſe whom he had not put in any way

of gaining a livelyhood . The legiſlature, ſays baron Montefquieu ,

confidered, that in the firſt caſe the father, being uncertain, had

rendered the natural obligation precarious ; that, in the ſecond

caſe, he had fullied the life he had given, and done his children

the greateſt of injuries, in depriving them of their reputation ;

and that, in the third cafe, he had rendered their life (fo far as

in him lay) an inſupportable burthen, by furniſhing them with no

means of fubfiftence.

OUR laws agree with thoſe of Athens with regard to the firſt

only of theſe particulars, the caſe of fpurious iffue. In the other

cafes the law does not hold the tie of nature to be diffolved by

any miſbehaviour of the parent ; and therefore a child is equally

juſtifiable in defending the perſon, or maintaining the cauſe or

fuit, of a bad parent, as a good one ; and is equally compellable",

if of fufficient ability, to maintain and provide for a wicked and

unnatural progenitor, as for one who has fhewn the greateſt.ten

derneſs and parental piety.

II. We are next to confider the caſe of illegitimate children,

or baſtards ; with regard to whom let us inquire, 1. Who are

baſtards . 2. The legal duties of the parents towards a baſtard

child. 3. The rights and incapacities attending fuch baftard

children .

I. WHO are baſtards. A baſtard, by our Engliſh laws, is one

that is not only begotten, but born, out of lawful matrimony. The

civil and canon laws do not allow a child to remain a baſtard, if

the parents afterwards intermarry : and herein they differ moſt

f Potter's Antiq. b. 4. c. 15.

•
Sp. L. 1. 26. c. 5.

Stat. 43 Eliz. c. 2 .

Inft. 1. 10. 13. Decretal. l. 4. t. 17. c. 1 .

materially

%
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materially from our law ; which, though not fſo ſtrict as to re

quire that the child ſhall be begotten, yet makes it an indiſpenſable

condition that it ſhall be born, after lawful wedlock. And the

reaſon of our Engliſh law is furely much fuperior to that of the

Roman, if we confider the principal end and deſign of eſtabliſh

ing the contract of marriage, taken in a civil light ; abſtractedly

from any religious view, which has nothing to do with the legi

timacy or illegitimacy of the children . The main end and defign

of marriage therefore being to aſcertain and fix upon fome certain

perfon, to whom the care, the protection, the maintenance, and

the education of the children ſhould belong; this end is undoubt

edly better anſwered by legitimating all iffue born after wedlock,

than by legitimating all iſſue of the fame parties, even born be

fore wedlock, fo as wedlock afterwards enfues : 1. Becauſe of

the
very great uncertainty there will generally be, in the proof

that the iſſue was really begotten by the fame man ; whereas, by

confining the proof to the birth, and not to the begetting, our

law has rendered it perfectly certain, what child is legitimate,

and who is to take care of the child. 2. Becauſe by the Roman

laws a child may be continued a baſtard, or made legitimate, at

the option of the father and mother, by a marriage ex poft facto ;

thereby opening a door to many frauds and partialities, which by

our law are prevented. 3. Becauſe by thoſe laws a man may re

main a baſtard till forty years of age, and then become legitimate,

by the ſubſequent marriage of his parents ; whereby the main

end of marriage, the protection of infants, is totally fruſtrated .

4. Becauſe this rule of the Roman laws admits of no limitations

as to the time, or number, of baſtards ſo to be legitimated ; but

a dozen of them may, twenty years after their birth, by the ſub

ſequent marriage of their parents, be admitted to all the privile

ges of legitimate children . This is plainly a great diſcouragement

to the matrimonial ſtate ; to which one main inducement is ufually

not only the defire of having children, but alſo the defire of pro

creating lawful heirs. Whereas our conftitutions guard againſt this

indecency, and at the ſame time give ſufficient allowance to the

frailties of human nature. For, if a child be begotten while the

Hhh 2 parents



444
The RIGHTS

Book I

parents are ſingle, and they will endeavour to make an early re

paration for the offence, by marrying within a few months after,

our law is fo indulgent as not to baſtardize the child, if it be

born, though not begotten, in lawful wedlock : for this is an in

cident that can happen but once; fince all future children will be

begotten, as well as born, within the rules of honour and civil

fociety. Upon reaſons like theſe we may ſuppoſe the peers to have

acted at the parliament of Merton, when they refuſed to enact

that children born before marriage fhould be efteemed legitimate ..

FROM what has been faid it appears, that all children born

before matrimony are baftards by our law ; and ſo it is of all

children born fo long after the death of the huſband, that, by the

ufual courſe of geftation, they could not be begotten by him..

But, this being a matter of ſome uncertainty, the law is not ex

act as to a few days ' . And this gives occafion to a proceeding at.

common law, where a widow is fufpected to feign herſelf with

child, in order to produce a fuppofititious heir to the eſtate an

attempt which the rigor of the Gothic conftitutions efteemed

equivalent to the moſt atrocious theft, and therefore puniſhed

with death". In this cafe with us the heir prefumptive may have.

a writ de ventre infpiciendo, to examine whether ſhe be with child,.

or not" ; which is entirely conformable to the practice of the civil

law ° : and, if the widow be upon due examination found not

pregnant, any iffue fhe may afterwards produce, though within

nine months, will be baftard . But if a man dies, and his widow

foon after marries again, and a child is born within ſuch a time,

as that by the courfe of nature it might have been the child of

either huſband ; in this cafe he is faid to be more than ordinarily

legitimate ; for he may, when he arrives to years of diſcretion,

Rogaverunt omnes epifcopi magnates, ut

confentirent quod nati ante matrimonium effent

legitimi, ficut illi qui nati funt poft matrimo

nium, quia ecclefia tales habet pro legitimis.

Et omnes comites et barones una voce refponde

runt, quod nolunt leges Angliae mutare, quae

bucufque ufitatae funt et approbatae. Stat.

k
20 Hen. III. c. 9. See the introduction to

the great charter, edit . Oxon. 1759. Jub

anno 1253.

1 Cro. Jac. 541.

Stiernhook de jure Gothor. l . 3. c. 5.

n Co. Litt. 8.

O

Ff. 25. tit. 4. per tot.

choofe
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chooſe which of the fathers he pleaſes . To prevent this, among

other inconveniences, the civil law ordained that no widow ſhould

marry infra annum luctus ; a rule which obtained fo early as the

reign of Auguftus , if not of Romulus : and the fame confti

tution was probably handed down to our early ancestors from

the Romans, during their ſtay in this iſland ; for we find it efta-

bliſhed under the Saxon and Daniſh governments .

As baftards may be born before the coverture, or marriage :

ftate, is begun, or after it is determined, fo alfo children born .

during wedlock may in fome circumſtances be baftards. As if the

huſband be out of the kingdom of England (or, as the law

fomewhat looſely phraſes it, extra quatuor maria) for above nine

months, fo that no accefs to his wife can be prefumed, her iffue

during that period fhall be baftard ' . But, generally, during the

coverture acceſs of the huſband fhall be prefumed, unleſs the

contrary can be fhewn " ; which is fuch a negative as can only be

proved by fhewing him to be elſewhere : for the general rule is,

praefumitur pro legitimatione ". In a divorce a menfa et thoro, if

the wife breeds children, they are baftards ; for the law will pre

fume the huſband and wife conformable to the ſentence of ſepa

ration, unleſs accefs be proved : but, in a voluntary feparation by

agreement, the law will fuppofe acceſs, unleſs the negative be

fhewn . So alfo if there is an apparent impoffibility of procrea-

tion on the part of the huſband, as if he be only eight years old,

or the like, there the iffue of the wife fhall be baftard . Like

wife, in cafe of divorce in the fpiritual court a vinculo matrimonii,

all the iffue born during the coverture are baftards " ; becaufe fuch

divorce is always upon fome cauſe, that rendered the marriage.

unlawful and null from the beginning..

P Co. Litt. 8.

9 Cod. 5.9.2.

But the year was then only ten months.

Ovid. Faft. I. 27.

• Sit omnis vidua fine marito duodecim menfes.

LL. Ethelr. A. D. 1008. LL. Canut. c. 71 .

t Co. Litt. 244.

Salk. 123. 3 P. W. 276. Stra. 925.

5 Rep . 98 .

* Salk. 123.

y Co. Litt. 244 .

z Ibid. 235.

W
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2. LET us next ſee the duty of parents to their baſtard child

ren, by our law; which is principally that of maintenance. For,

though baſtards are not looked upon as children to any civil pur

poſes, yet the ties of nature, of which maintenance is one, are

not fo eafily diffolved : and they hold indeed as to many other

intentions ; as, particularly, that a man ſhall not marry his baf

tard fifter or daughter . The civil law therefore, when it denied

maintenance to baſtards begotten under certain atrocious circum

ſtances , was neither confonant to nature, nor reaſon , however

profligate and wicked the parents might juſtly be eſteemed.

THE method in which the Engliſh law provides maintenance

for them is as follows . When a woman is delivered, or declares

herſelf with child, of a baſtard, and will by oath before a juſtice

of peace charge any perſon having got her with child, the juſtice

ſhall cauſe ſuch perſon to be apprehended, and commit him till

he gives ſecurity, either to maintain the child, or appear at the

next quarter feffions to diſpute and try the fact. But if the wo

man dies, or is married before delivery, or miſcarries, or proves

not to have been with child, the perſon ſhall be diſcharged :

otherwiſe the feffions, or two juftices out of feffions, upon ori

ginal application to them, may take order for the keeping of the

baftard, by charging the mother, or the reputed father with the

payment of money or other fuftentation for that purpoſe . And

if fuch putative father, or lewd mother, run away from the pa

riſh, the overſeers by direction of two juſtices may feize their

rents, goods, and chattels, in order to bring up the ſaid baftard

child. Yet fuch is the humanity of our laws, that no woman can

be compulſively queſtioned concerning the father of her child, till

one month after her delivery : which indulgence is however

very frequently a hardſhip upon pariſhes, by fuffering the parents

to eſcape.

a Lord Raym. 68. Comb. 356 .

b Nov. 89. c. 15.

Stat. 18 Eliz . c.3 . 7Jac. I. c.4. 3Car. I.

c.4. 13 & 14 Car. II . c.12 . 6 Geo . II . c.31 .

3.
I PROCEED
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3. I PROCEED next to the rights and incapacities which

appertain to a baſtard. The rights are very few, being only fuch

as he can acquire ; for he can inherit nothing, being looked upon

as the ſon of nobody, and ſometimes called filius nullius, ſome

times filius populi . Yet he may gain a firname by reputation ,

though he has none by inheritance. All other children have a

fettlement in their father's pariſh ; but a baſtard in the pariſh.

where born, for he hath no father . However, in cafe of fraud,.

as if a woman be fent either by order of juſtices, or comes to beg

as a vagrant, to a pariſh which ſhe does not belong to, and drops

her baſtard there ; the baſtard fhall, in the firſt caſe, be ſettled in

the pariſh from whence fhe was illegally removed ; or, in the

latter cafe, in the mother's own pariſh, if the mother be appre

hended for her vagrancy h . The incapacity of a baſtard confifts

principally in this, that he cannot be heir to any one, neither can

he have heirs, but of his own body ; for, being nullius filius, he

is therefore of kin to nobody, and has no anceſtor from whom

any inheritable blood can be derived. A baſtard was alſo, in ſtrict

neſs, incapable of holy orders ; and, though that were diſpenſed .

with, yet he was utterly diſqualified from holding any dignity in.

the church but this doctrine feems now obfolete ; and in all

other refpects, there is no diſtinction between a baſtard and an

other man. And really any other diftinction, but that of not in-

heriting, which civil policy renders neceffary, would, with re

gard to the innocent offspring of his parents' crimes, be odious,

unjuft, and cruel to the laft degree : and yet the civil law, fo

boaſted offor it's equitable decifions, made baſtards in ſome caſes

incapable even of a gift from their parents . A baſtard may,

laſtly, be made legitimate, and capable of inheriting, by the

tranfcendent power of an act of parliament, and not otherwife ' :

as was done in the cafe of John of Gant's baftard children, by a

ftatute of Richard the fecond..

i

Fort: de LL. c. 40.

• Co. Litt. 3..

f Salk. 427.

8 Salk. 121.

Stat. 17 Geo. H: c . 5 .

i Fortefc. c. 40. 5 Rep. 58.

Cod.
6.57.5.

4.Inft. 36..
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CHAPTER THE SEVENTEENTH.

OF GUARDIAN AND WARD..

T

'HE only general private relation, now remaining to be dif

cuffed, is that of guardian and ward ; which bears a very

near reſemblance to the laſt, and is plainly derived out of it : the

guardian being only a temporary parent ; that is, for fo long

time as the ward is an infant, or under age. In examining this

fpecies of relationſhip, I fhall firft confider the different kinds of

guardians, how they are appointed, and their power and duty :

next, the different ages of perfons, as defined by the law : and,

laftly, the privileges and difabilities of an infant, or one under

age and fubject to guardianship.

1. THE guardian with us performs the office both of the tu

tor and curator of the Roman laws ; the former of which had

the charge of the maintenance and education of the minor, the

latter the care of his fortune ; or, according to the language of

the court of chancery, the tutor was the committee of the perfon ,

the curator the committee of the eſtate. But this office was fre

quently united in the civil law ; as it is always in our law with

regard to minors, though as to lunatics and idiots it is commonly

kept diftinct.

a Ff. 26.4.1 .

OF
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Of the ſeveral ſpecies of guardians, the firſt are guardians by

nature : viz. the father and ( in ſome caſes ) the mother of the

child. For, if an eſtate be left to an infant, the father is by com

mon law the guardian, and muſt account to his child for the pro

fits . And, with regard to daughters, it ſeems by conftruction of

the ſtatute 4 & 5 Ph. & Mar. c. 8. that the father might by deed

or will affign a guardian to any woman-child under the age of

fixteen, and if none be fo affigned, the mother ſhall in this cafe

be guardian . There are alfo guardians for nurture , which are,

of courſe, the father or mother, till the infant attains the age of

fourteen years : and, in default of father or mother, the ordi

nary uſually affigns fome difcreet perfon to take care of the in

fant's perſonal eſtate, and to provide for his maintenance and edu

cation . Next are guardians in focage, (an appellation which will

be fully explained in the ſecond book of theſe commentaries) who

are alſo called guardians by the common law. Theſe take place only

when the minor is entitled to fome eſtate in lands, and then by

the common law the guardianſhip devolves upon his next of kin,

to whom the inheritance cannot poffibly deſcend ; as, where the

eſtate deſcended from his father, in this cafe his uncle by the

mother's fide cannot poffibly inherit this eſtate, and therefore

fhall be the guardian . For the law judges it improper to truſt

the perſon of an infant in his hands, who may by poffibility be

come heir to him ; that there may be no temptation, nor even

fufpicion of temptation, for him to abuſe his trufth . The Ro

man laws proceed on a quite contrary principle, committing the

care of the minor to him who is the next to fucceed to the inhe

ritance, prefuming that the next heir would take the beſt care of

an eſtate, to which he has a profpect of fucceeding and this

they boaſt to be "fumma providentia ." But in the mean time

b Co. Litt. 88.

C
3 Rep. 39.

d Co. Litt. 88.

* Moor. 738. 3 Rep. 38 .

f

2 Jones 90. 2 Lev. 163 .

8 Litt. §. 123.

h Nunquam cuflodia alicujus de jure alicui

remanet, de quo habeatur fufpicio, quod poffit

vel velit aliquod jus in ipfa hereditate clamare.

Glanv. 1.7. c. 11.

Ff. 26.4.1.

Iii
they
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they forget, how much it is the guardian's intereft to remove the

incumbrance of his pupil's life from that eſtate, for which he is

ſuppoſed to have fo great a regard . And this affords Forteſcue ' ,

and fir Edward Coke ", an ample opportunity for triumph ; they

affirming, that to commit the cuſtody of an infant to him that is

next in fucceffion , is " quafi agnum committere lupo, ad devoran

"dum "." Thefe guardians in focage, like thoſe for nurture, con

tinue only till the minor is fourteen years of age ; for then, in

both cafes, he is prefumed to have diſcretion, fo far as to chooſe

his own guardian . This he may do, unleſs one be appointed by

father, by virtue of the ftatute 12 Car. II. c . 24. which, confi

dering the imbecillity of judgment in children of the age offour

teen, and the abolition of guardianſhip in chivalry ( which laſted

till the age of twenty one, and of which we ſhall ſpeak hereafter)

enacts, that any father, under age or of full age, may by deed.

or will diſpoſe of the cuſtody of his child, either born or unborn,

to any perſon, except a popiſh recufant, either in poffeffion or re

verfion, till fuch child attains the age of one and twenty years.

Theſe are called guardians by ftatute, or teftamentary guardians.

There are alſo ſpecial guardians by cuſtom of London, and other

places " ; but they are particular exceptions, and do not fall under

the general law.

THE power and reciprocal duty of a guardian and ward are

the fame, pro tempore, as that of a father and child ; and there

fore I fhall not repeat them : but ſhall only add, that the guardian,

when the ward comes of age, is bound to give him an account

* The Roman fatyrift was fully aware of

this danger, when he puts this private prayer

into the mouth of a felfish guardian ;

Pupillum o utinam, quem proximus haeres

Impello, expungam. Perſ. 1. 12.

c. 44.

m 1-Inft . 88 .

This policy of our English law is war

ranted bythe wife inftitutions of Solon, who

provided that no one fhould be another's

guardian, who was to enjoy the eſtate after

his death. ( Potter's Antiqu . 1. 1. c . 26. )

And Charondas, another of the Grecian

legiflators, directed that the inheritance

fhould go to the father's relations, but the

education of the child to the mother's ; that

the guardianship and right of fucceffion

might always be kept diftinct . (Petit. Leg.

Att. l . 6. t. 7.)

• Co. Litt. 88.

of
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of all that he has tranfacted on his behalf, and muſt anſwer for

all loffes by his wilful default or negligence. In order therefore

to prevent diſagreeable conteſts with young gentlemen, it has be

come a practice for many guardians, of large eſtates eſpecially, to

indemnify themſelves by applying to the court of chancery, act

ing under it's direction, and accounting annually before the offi

cers of that court. For the lord chancellor is, by right derived

from the crown, the general and ſupreme guardian of all infants,

as well as idiots and lunatics ; that is, of all ſuch perſons as have

not diſcretion enough to manage their own concerns. In caſe

therefore any guardian abuſes his truft, the court will check and

puniſh him ; nay fometimes proceed to the removal of him, and

appoint another in his ftead ".

2. LET us next confider the ward, or perſon within age, for

whoſe aſſiſtance and ſupport theſe guardians are conſtituted by

law ; or who it is, that is faid to be within age. The ages of

male and female are different for different purpoſes. A male at

twelve years old may take the oath of allegiance ; at fourteen is

at years of diſcretion, and therefore may confent or diſagree to

marriage, may chooſe his guardian, and, if his diſcretion be ac

tually proved, may make his teftament of his perſonal eſtate ; at

feventeen may be an executor ; and at twenty one is at his own

diſpoſal, and may aliene his lands, goods, and chattels. A female

alfo at feven years of age may be betrothed or given in marriage ;

at nine is entitled to dower ; at twelve is at years of maturity, and

therefore may confent or diſagree to marriage, and, if proved to

have fufficient difcretion, may bequeath her perſonal eſtate ; at

fourteen is at years of legal diſcretion, and may chooſe a guardian ;

at feventeen may be executrix ; and at twenty one may difpofe of

herſelfand her lands. So that full age in male or female, is twenty

one years,
which age is completed on the day preceding the anni

verſary of a perfon's birth ; who till that time is an infant, and

fo ftiled in law. Among the antient Greeks and Romans women

P1 Sid. 424. 1 P. Will . 703. ¶ Salk. 44.625.

Iii 2 were
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were never of age, but fubject to perpetual guardianſhip , unleſs

when married, " nifi conveniffent in manum viri : " and, when that

perpetual tutelage wore away in proceſs of time, we find that, in

females as well as males, full age was not till twenty five years '.

Thus, by the conftitutions of different kingdoms, this period,

which is merely arbitrary, and juris pofitivi, is fixed at different

times. Scotland agrees with England in this point ; ( both pro

bably copying from the old Saxon conſtitutions on the continent,

which extended the age of minority "ad annum vigefimum primum,

"et eo ufque juvenes fub tutelam reponunt ") but in Naples they

are of full age at eighteen ; in France, with regard to marriage,

not till thirty; and in Holland at twenty five.

3. INFANTS have various privileges, and various diſabilities :

but their very diſabilities are privileges ; in order to ſecure them

from hurting themſelves by their own improvident acts . An in

fant cannot be fued but under the protection, and joining the

name, of his guardian ; for he is to defend him againſt all attacks

as well by law as otherwiſe " : but he may fue either by his

guardian, or prochein amy, his next friend who is not his guardian.

This prochein amy may be any perfon who will undertake the in

fant's cauſe ; and it frequently happens, that an infant, by his

procheinamy, inſtitutes a fuit in equity againſt a fraudulent guardian.

In criminal cafes, an infant of the age of fourteen years may be

capitally puniſhed for any capital offence : but under the age of

feven he cannot. The period between feven and fourteen is fub

ject to much incertainty : for the infant fhall, generally ſpeaking,

be judged prima facie innocent ; yet if he was deli capax, and

could difcern between good and evil at the time of the offence

committed, he may be convicted and undergo judgment and exe

cution of death, though he hath not attained to years of puberty

W

* Pott. Antiq 14. c. 11. Cic. pro Mu- well as the fubject, arrives at full age in

modern Sweden. Mod. Un. Hift. xxxiii.ren. 12.

• Inft. 1. 23.1.

• Stiernhook de jure Sueonum. 1. 2. c. 2.

This is also the period when the king, as

220.

u Co. Litt. 135 .

W
1 Hal. P. C. 25.

or
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or difcretion . And fir Matthew Hale gives us two inftances, one

one of a girl of thirteen, who was burned for killing her mif

treſs ; another of a boy ſtill younger, that had killed his compa

nion, and hid himſelf, who was hanged ; for it appeared by his

hiding that he knew he had done wrong, and could difcern be

tween good and evil ; and in fuch caſes the maxim of law is, that

malitia fupplet aetatem.

WITH regard to eftates and civil property, an infant hath

many privileges, which will be better underſtood when we come

to treat more particularly of thoſe matters : but this may be faid

in general, that an infant ſhall lofe nothing by non-claim, or ne

glect of demanding his right ; nor fhall any other laches or neg

ligence be imputed to an infant, except in fome very particular

cafes.

IT is generally true, that an infant can neither aliene his

lands, nor do any legal act, nor make a deed, nor indeed any

manner ofcontract, that will bind him. But ſtill to all theſe rules

there are ſome exceptions ; part of which were juſt now men

tioned in reckoning up the different capacities which they aſſume

at different ages : and there are others, a few of which it may

not be improper to recite, as a general fpecimen of the whole.

And, first, it is true, that infants cannot aliene their eftates :

but infant truſtees, or mortgagees, are enabled to convey, under

the direction of the court of chancery or exchequer, the eftates

they hold in truft or mortgage, to ſuch perſon as the court ſhall

appoint. Alſo it is generally true, that an infant can do no legal

act yet an infant who has an advowfon, may prefent to the

benefice when it becomes void . For the law in this caſe dif

penſes with one rule, in order to maintain others of far greater

confequence it permits an infant to prefent a clerk ( who, if

unfit, may be rejected by the bifhop ) rather than either ſuffer

the church to be unferved till he comes of age, or permit the in

z Co. Litt. 172.1 Hal. P. C. 26.

y Stat. 7 Ann. c. 19.

X

fant
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fant to be debarred of his right by lapfe to the biſhop. An infant

may alſo purchaſe lands, but his purchaſe is incomplete : for,

when he comes to age, he may either agree or diſagree to it, as

he thinks prudent or proper, without alleging any reaſon ; and

fo may his heirs after him, if he dies without having completed

his agreement . It is, farther, generally true, that an infant,

under twenty one, can make no deed that is of any force or ef

fect : yet he may bind himſelf apprentice by deed indented, or

indentures, for ſeven years ; and he may by deed or will appoint

a guardian to his children, if he has any. Laftly, it is generally

true, that an infant can make no other contract that will bind

him yet he may bind himſelf to pay for his neceffary meat,

drink, apparel, phyfic, and fuch other neceffaries ; and likewiſe

for his good teaching and inſtruction, whereby he may profit

himſelf afterwards . And thus much, at prefent, for the privi

leges and difabilities of infants.

a Co. Litt. 2.

b Stat. 5 Eliz . C. 4 .

Stat. 12 Car. II. c. 24.

d Co. Litt. 172.
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CHAPTER TH.E EIGHTEENTH.

OF CORPORATIONS..

1%

W

E have hitherto confidered perfons in their natural capa

cities, and have treated of their rights and duties.. But,,

as all perſonal rights die with the perfon ; and, as the neceffary

forms of inveſting a ſeries of individuals, one after another, with

the fame identical rights, would be very inconvenient, if not im-

practicable ; it has been found neceffary, when it is for the ad-

vantage of the public to have any particular rights kept on foot.

and continued, to conſtitute artificial perfons, who may maintain

a perpetual fucceffion, and enjoy a kind of legal immortality.

7

THESE artificial perfons are called bodies politic, bodies cor-

porate, (corpora corporata) or corporations : of which there is a

great variety ſubfifting, for the advancement of religion, of learn-

ing, and of commerce ; in order to preſerve entire and for ever

thofe rights and immunities, which, if they were granted only

to thoſe individuals of which the body corporate is compofed,

would upon their death be utterly loft and extinct. To fhew the

advantages of thefe incorporations, let us confider the cafe of a

college in either of our univerſities, founded ad ftudendum et oran

dum, for the encouragement and ſupport of religion and learning..

If this was a mere voluntary affembly, the individuals which com

poſe it might indeed read, pray, ſtudy, and perform fcholaftic :

exerciſes together, fo long as they could agree to do fo : but they

could



45
6 Bo

ok
I.The RI

GH
T

S

could neither frame, nor receive, any laws or rules of their con

duct ; none at leaſt, which would have any binding force, for

want of a coercive power to create a ſufficient obligation . Nei

ther could they be capable of retaining any privileges or immu

nities : for, if ſuch privileges be attacked, which of all this un

connected affembly has the right, or ability, to defend them ?

And, when they are diſperſed by death or otherwiſe, how ſhall

they transfer theſe advantages to another ſet of ſtudents, equally

unconnected as themſelves ? So alſo, with regard to holding eſtates

or other property, if land be granted for the purpoſes of religion

or learning to twenty individuals not incorporated, there is no

legal way of continuing the property to any other perſons for the

fame purpoſes, but by endleſs conveyances from one to the other,

as often as the hands are changed. But, when they are confolida

ted and united into a corporation, they and their fucceffors are

then confidered as one perfon in law as one perſon, they have

one will, which is collected from the ſenſe of the majority of the

individuals this one will may eſtabliſh rules and orders for the

regulation of the whole, which are a fort of municipal laws of

this little republic ; or rules and ftatutes may be preſcribed to it

at it's creation, which are then in the place of natural laws : the

privileges and immunities, the eſtates and poffeffions, of the cor

poration, when once veſted in them, will be for ever veſted,

without any new conveyance to new fucceffions ; for all the indi

vidual members that have exiſted from the foundation to the
pre

fent time, or that ſhall ever hereafter exift, are but one perſon in

law, a perſon that never dies : in like manner as the river Thames

is ftill the fame river, though the parts which compofe it are

changing every
inftant.

THE honour of originally inventing theſe political conſtitu

tions entirely belongs to the Romans. They were introduced, as

Plutarch fays, by Numa ; who finding, upon his acceffion, the

city torn to pieces by the two rival factions of Sabines, and Ro

mans, thought it a prudent and politic meaſure, to ſubdivide theſe

two into many finaller ones, by inftituting ſeparate focieties of

every
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every manual trade and profeffion. They were afterwards much

confidered by the civil law , in which they were called univerfi

tates, as forming one whole out of many individuals ; or collegia,

from being gathered together : they were adopted alfo by the

canon law, for the maintenance of ecclefiaftical diſcipline ; and

from them our ſpiritual corporations are derived . But our laws

have confiderably refined and improved upon the invention, ac

cording to the uſual genius of the Engliſh nation : particularly

with regard to fole corporations, confifting of one perſon only,

of which the Roman lawyers had no notion ; their maxim being

that " tres faciunt collegium ." Though they held, that if a cor

poration, originally confifting of three perfons, be reduced to one,

"fi univerfitas ad unum redit," it may ftill fubfift as a corporation,

" et ftet nomen univerfitatis .”

BEFORE we proceed to treat of the ſeveral incidents of cor

porations, as regarded by the laws of England, let us firſt take a

view of the feveral forts of them ; and then we fhall be better

enabled to apprehend their reſpective qualities.

THE first divifion of corporations is into aggregate and fole.

Corporations aggregate confiſt of many perfons united together

into one ſociety, and are kept up by a perpetual fucceffion of

members, fo as to continue for ever : of which kind are the

mayor and commonalty of a city, the head and fellows of a col

lege, the dean and chapter of a cathedral church. Corporations

fole confift of one perfon only and his fucceffors, in fome parti

cular ſtation, who are incorporated by law, in order to give them

fome legal capacities and advantages, particularly that of perpe

tuity, which in their natural perfons they could not have had.

In this fenfe the king is a fole corporation : fo is a biſhop : ſo

are fome deans, and prebendaries, diftinct from their ſeveral

chapters and fo is every parfon and vicar. And the neceffity,

or at leaſt uſe, of this inftitution will be very apparent, if we

a

Ff. l. 3. t. 4. per tot.

Ff.
50.16.85.

C
Ff.3.4.7.

d Co. Litt. 43.

Kk k confider
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confider the cafe of a parfon of a church. At the original endow

ment of parish churches, the freehold of the church, the church

yard, the parfonage houſe, the glebe, and the tithes of the pa

riſh, were veſted in the then parfon by the bounty of the donor,

as a temporal recompence to him for his ſpiritual care of the in

habitants, and with intent that the fame emoluments ſhould ever

afterwards continue as a recompenſe for the ſame care. But how

was this to be effected ? The freehold was veſted in the parfon ;

and, if we ſuppoſe it veſted in his natural capacity, on his death

it might deſcend to his heir, and would be liable to his debts and

incumbrances : or, at beft, the heir might be compellable, at

ſome trouble and expenfe, to convey theſe rights to the fucceed

ing incumbent. The law therefore has wifely ordained, that the

parſon, quatenus parſon, ſhall never die, any more than the king ;

by making him and his fucceffors a corporation . By which means

all the original rights of the parfonage are preſerved entire to the

fucceffor : for the preſent incumbent, and his predeceffor who

lived ſeven centuries ago, are in law one and the fame perſon ;

and what was given to the one was given to the other alſo.

ANOTHER divifion of corporations, either fole or aggregate,

is into ecclefiaftical and lay. Ecclefiaftical corporations are where

the members that compofe it are entirely ſpiritual perſons ; ſuch

as biſhops ; certain deans, and prebendaries ; all archdeacons,

parfons, and vicars ; which are fole corporations : deans and

chapters at prefent, and formerly prior and convent, abbot and

monks, and the like, bodies aggregate. Theſe are erected for the

furtherance of religion, and the perpetuating the rights of the

church. Lay corporations are of two forts, civil and eleemofynary.

The civil are fuch as are erected for a variety of temporal purpo

fes. The king, for inftance, is made a corporation to prevent in

general the poffibility of an interregnum or vacancy of the throne,

and to preſerve the poffeffions of the crown entire ; for, imme

diately upon the demife of one king, his fucceffor is, as we have

formerly feen, in full poffeffion of the regal rights and dignity.

Other lay corporations are erected for the good government of a

town

"



Ch. 18.
459of PERSONS.

town or particular diſtrict, as a mayor and commonalty, bailiff

and burgeffes, or the like : fome for the advancement and regu

lation of manufactures and commerce ; as the trading companies

of London, and other towns : and fome for the better carrying

on of divers ſpecial purpoſes ; as churchwardens, for confervation

of the goods of the parish ; the college of phyficians and com

pany of furgeons in London, for the improvement of the medi

cal ſcience ; the royal fociety, for the advancement of natural

knowlege ; and the fociety of antiquarians, for promoting the

ftudy of antiquities. And among theſe I am inclined to think the

general corporate bodies of the univerſities of Oxford and Cam

bridge muſt be ranked : for it is clear they are not ſpiritual or

eccleſiaſtical corporations, being compoſed of more laymen than

clergy : neither are they eleemofynary foundations, though ſti

pends are annexed to particular magiftrates and profeffors, any

more than other corporations where the acting officers have ſtand

ing falaries ; for theſe are rewards pro opera et labore, not charit

able donations only, fince every ftipend is preceded by ſervice and

duty they ſeem therefore to be merely civil corporations . The

eleemofynary fort are ſuch as are conſtituted for the perpetual diſ

ſtribution of the free alms, or bounty, of the founder of them

to fuch perfons as he has directed . Of this kind are all hofpitals

for the maintenance of the poor, fick, and impotent ; and all

colleges, both in our univerſities and out of them : which colleges

are founded for two purpoſes ; 1. For the promotion of piety

and learning by proper regulations and ordinances. 2. For im

parting affiftance to the members of thoſe bodies, in order to

enable them to profecute their devotion and ftudies with greater

eaſe and affiduity. And all thefe eleemofynary corporations are,

ftrictly speaking, lay and not ecclefiaftical, even though com

pofed of ecclefiaftical perfons , and although they in fome things

partake of the nature, privileges, and reſtrictions of ecclefiaftical

bodies.

e Such as at Manchester, Eton, Win

chefter, & c.

f 1 Lord Raym. 6.

Kkk 2 HAVING
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HAVING thus marſhalled the feveral fpecies of corporations,,

let us next proceed to confider, I. How corporations, in general,

may be created. 2. What are their powers, capacities, and in

capacities . 3. How corporations are vifited . And 4. How they

may be diffolved ..

I. CORPORATIONS, by the civil law, feem to have been

created by the mere act, and voluntary affociation of their mem

bers ; provided fuch convention was not contrary to law, for then

it was illicitum collegium . It does not appear that the prince's

conſent was neceffary to be actually given to the foundation of

them ; but merely that the original founders of theſe voluntary

and friendly focieties (for they were little more than fuch) ſhould

not eſtabliſh any meetings in oppofition to the laws of the ſtate..

BUT, with us in England, the king's conſent is abfolutely ne

ceffary to the erection of any corporation, either impliedly or ex

prefly given. The king's implied conſent is to be found in cor

porations which exift by force of the common law, to which our

former kings are ſuppoſed to have given their concurrence ; com

mon law being nothing elſe but cuſtom, ariſing from the univer

fal agreement of the whole community. Of this fort are the

king himſelf, all biſhops, parſons, vicars, churchwardens, and

fome others ; who by common law have ever been held ( as far as

our books can fhew us) to have been corporations, virtute officii:

and this incorporation is ſo inſeparably annexed to their offices,

that we cannot frame a complete legal idea of any of theſe per

fons, but we muſt alſo have an idea of a corporation, capable to

tranſmit his rights to his fucceffors, at the fame time . Another

method of implication, whereby the king's confent is preſumed,

is as to all corporations by prefcription, fuch as the city of Lon

don, and many others , which have exiſted as corporations, time

Ff. 47.22 . 1. Neque focietas, neque col

legium, neque hujufmodi corpus paſſim omnibus

babere conceditur ; nam et legibus , et fenatus

confultis, et principalibus conftitutionibus ea res

coercetur. Ff. 3. 4. 1 .

Az Inft. 330.
h

whereof
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whereof the memory of man runneth not to the contrary ; and

therefore are looked upon in law to be well created . For though

the members thereof can fhew no legal charter of incorporation,

yet in cafes of fuch high antiquity the law preſumes there once

was one ; and that by the variety of accidents, which a length of

time may produce, the charter is loft or deſtroyed. The methods,

by which the king's confent is expreffly given, are either by act

of parliament or charter. By act of parliament, of which the

royal affent is a neceffary ingredient, corporations may undoubt

edly be created ' : but it is obfervable, that moſt of thoſe ſtatutes,

which are uſually cited as having created corporations, do either

confirm fuch as have been before created by the king ; as in the

cafe of the college of phyſicians , erected by charter 10Hen .VIII *,

which charter was afterwards confirmed in parliament' ; or, they

permit the king to erect a corporation in futuro with ſuch and

fuch powers ; as is the cafe of the bank of England ", and the

fociety ofthe Britiſh fiſhery ". So that the immediate creative act

is ufually performed by the king alone, in virtue of his royal.

prerogative .

ALL the other methods therefore whereby corporations exift,

by common law, by preſcription, and by act of parliament, are

for the moſt part reducible to this of the king's letters pa

tent, or charter of incorporation . The king's creation may be

performed by the words " creamus, erigimus, fundamus, incorpo

“ramus,” or the like. Nay it is held, that if the king grants to a

fet of men to have gildam mercatoriam, a mercantile meeting or

affembly , this is alone fufficient to incorporate and eſtabliſh them

for ever...

10 Rep. 29. 1 Roll . Abr. 512 .

k 8 Rep. 114.

I 14 & 15 Hen.VIII. c. 5.

ma Stat. 5 & 6 W. & M. c. 20.

Stat. 23 Geo. II . c. 4.

• See page 263..

P Gild fignified among the Saxons a fra

ternity, derived from the verb gildan to

pay, becauſe every man paid his fhare to

wards the expenfes of the community. And

hence their place of meeting is frequently

called the Gild-ball.

410Rep. 30. 1.Roll. Abr. 513.

THE
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THE parliament, we obferved, by it's abfolute and tranfcen

dent authority, may perform this, or any other act whatſoever :

and actually did perform it to a great extent, by ſtatute 39 Eliz.

c . 5 . which incorporated all hofpitals and houſes of correction

founded by charitable perſons, without farther trouble : and the

fame has been done in other cafes of charitable foundations. But

otherwiſe it is not ufual thus to intrench upon the prerogative of

the crown, and the king may prevent it when he pleaſes . And,

in the particular inftance before-mentioned, it was done, as fir

Edward Coke obferves ' , to avoid the charges of incorporation

and licences of mortmain in ſmall benefactions ; which in his

days were grown fo great, that it diſcouraged many men to un

dertake theſe pious and charitable works.

THE king may grant to a ſubject the power of erecting cor

porations , though the contrary was formerly held ' : that is, he

may permit the ſubject to name the perfons and powers of the

corporation at his pleaſure ; but it is really the king that erects,

and the ſubject is but the inftrument : for though none but

the king can make a corporation, yet qui facit per alium, facit

per fe . In this manner the chancellor of the univerſity of Ox

ford has power by charter to erect corporations ; and has actually

often exerted it, in the erection of feveral matriculated compa

nies, now fubfifting, of tradefmen fubfervient to the ftudents .

WHEN a corporation is erected, a name muſt be given it ;

and by that name alone it muſt ſue, and be ſued, and do all legal

acts ; though a very minute variation therein is not material ".

Such name is the very being of it's conftitution ; and, though it

is the will of the king that erects the corporation, yet the name

is the knot of it's combination, without which it could not per

form it's corporate functions ". The name of incorporation, ſays

r
2 Inft. 722.

s Bro. Abr. tit. Prerog. 53. Viner. Pre

reg. 88. pl. 16.

t Yearbook, 2 Hen.VII. 13.

V

233

10 Rep. 33.

10 Rep. 122 .

Gilb, Hift. C. P. 182 .

fir
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fir Edward Coke, is as a proper name, or name of baptiſm ; and

therefore when a private founder gives his college or hofpital a

name, he does it only as godfather ; and by that fame name the

king baptizes the incorporation *.

II . AFTER a corporation is ſo formed and named, it ac

quires many powers, rights, capacities, and incapacities, which

we are next to confider. Some of theſe are neceffarily and infe

parably incident to every corporation ; which incidents, as foon

as a corporation is duly erected, are tacitly annexed of courfe ".

As, 1. To have perpetual fucceffion . This is the very end of it's

incorporation for there cannot be a fucceffion for ever without

an incorporation ; and therefore all aggregate corporations have

a power neceffarily implied of electing members in the room of

ſuch as go off . 2. To fue or be fued, implead or be impleaded,

grant or receive, by it's corporate name, and do all other acts as

natural perfons may. 3. To purchaſe lands, and hold them, for

the benefit of themſelves and their fucceffors : which two are

confequential to the former. 4. To have a common feal . For a

corporation, being an invifible body, cannot manifeft it's inten

tions by any perſonal act or oral diſcourſe : it therefore acts and

fpeaks only by it's common feal . For, though the particular

members may exprefs their private confents to any act, by words,

or figning their names, yet this does not bind the corporation :

it is the fixing of the feal, and that only, which unites the feveral

affents of the individuals, who compofe the community, and

makes one joint affent of the whole . 5. To make by-laws or

private ftatutes for the better government of the corporation ;

which are binding upon themſelves, unleſs contrary to the laws

of the land, and then they are void . This is alſo included by

law in the very act of incorporation : for , as natural reaſon is

given to the natural body for the governing it, ſo by-laws or fta

tutes are a fort of political reafon to govern the body politic.

X 10 Rep. 28.

Y 10 Rep . 30. Hob. 211 .

210 Rep. 26.

a I Roll. Abr. 514.

b. Dav. 44. 48 .

• Hob. 211.

And



454
Book I.

The RIGHT S

And this right of making by-laws for their own government, not

contrary to the law of the land, was allowed by the law of the

twelve tables at Rome . But no trading company is, with us,

allowed to make by-laws, which may affect the king's preroga

tive, or the common profit of the people, unleſs they be appro

ved by the chancellor, treaſurer, and chief juſtices, or the judges

of affife in their circuits . Theſe five powers are infeparably in

cident to every corporation, at leaſt to every corporation aggre

gate : for two of them, though they may be practiſed, yet are

very unneceſſary to a corporation fole ; viz. to have a corporate

feal to teſtify his fole affent, and to make ſtatutes for the regula

tion of his own conduct.

THERE are alſo certain privileges and diſabilities that attend

an aggregate corporation, and are not applicable to fuch as are

fole ; the reaſon of them ceafing, and of courſe the law. It muſt

always appear by attorney ; for it cannot appear in perſon, being,

as fir Edward Coke ſays , inviſible, and exiſting only in intend

ment and confideration of law. It can neither maintain, or be

made defendant to, an action of battery or ſuch like perſonal in

juries ; for a corporation can neither beat, nor be beaten, in it's

body politic . A corporation cannot commit treafon, or felony,

or other crime, in it's corporate capacity : though it's members

may, in their diſtinct individual capacities. Neither is it capable

of fuffering a traitor's, or felon's puniſhment, for it is not liable

to corporal penalties, nor to attainder, forfeiture, or corruption

of blood . It cannot be executor or adminiſtrator, or perform

any perſonal duties ; for it cannot take an oath for the due exe

cution of the office. It cannot be a truſtee ; for fuch kind of con

fidence is foreign to the ends of it's inftitution : neither can it be

compelled to perform fuch truft, becauſe it cannot be committed

Sodales legem quam volent, dum ne quid ex

publica lege corrumpant, fibi ferunto.

e Stat. 19 Hen .VII . c. 7 .

f 10 Rep. 32.

8 Bro. Abr. tit. Corporation. 63.

h
10 Rep. 32 .

i The civil law alfo ordains that, in any

miſbehaviour of a body corporate, the di

rectors only ſhall be anſwerable in their per

fonal capacity, and not the corporation .

Ff.4.3.15.

to
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to priſon * ; for it's exiſtence being ideal, no man can apprehend

or arreſt it. And therefore alſo it cannot be outlawed ; for out

lawry always fuppofes a precedent right of arreſting, which has

been defeated by the parties abfconding, and that alſo a corpora

tion cannot do : for which reafons the proceedings to compel a

corporation to appear to any fuit by attorney are always by dif

treſs on their lands and goods ' . Neither can a corporation be ex

communicated ; for it has no foul, as is gravely obſerved by fir

Edward Cokem: and therefore alſo it is not liable to be fummoned

into the ecclefiaftical courts upon any account ; for thoſe courts

act only pro falute animae, and their ſentences can only be in

forced by ſpiritual cenfures : a confideration, which, carried to

it's full extent, would alone demonſtrate the impropriety of theſe

courts interfering in any temporal rights whatſoever.

THERE are alſo other incidents and powers, which belong to

fome fort of corporations, and not to others. An aggregate corpo

ration may take goods and chattels for the benefit of themſelves

and their fucceffors, but a fole corporation cannot " : for ſuch

moveable property is liable to be loft or imbezzled, and would

raiſe a multitude of difputes between the fucceffor and executor ;

which the law is careful to avoid. In ecclefiaftical and eleemofy

nary foundations, the king or the founder may give them rules,

laws, ſtatutes, and ordinances, which they are bound to obſerve :

but corporations merely lay, conſtituted for civil purpoſes, are

ſubject to no particular ſtatutes ; but to the common law, and to

their own by-laws, not contrary to the laws of the realm . Ag

gregate corporations alfo, that have by their conftitution a head,

as a dean, warden, maſter, or the like, cannot do any acts during

the vacancy of the headſhip, except only appointing another :

neither are they then capable of receiving a grant ; for fuch cor

poration is incomplete without a head . But there may be a cor

k Plowd. 538 .

1 Bro. Abr. tit. Corporation . 11. Outlaw

7.72.

m 10Rep. 32.

n Co. Litt. 46.

• Lord Raym. 8.

P Co. Litt. 263 , 264.

L11 poration
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poration aggregate conftituted without a head : as the collegiate

church of Southwell in Nottinghamshire, which confiſts only of

prebendaries ; and the governors of the Charter-houſe, London,

who have no preſident or fuperior, but are all of equal authority.

In aggregate corporations alſo, the act of the major part is eſteem

ed the act of the whole ' . By the civil law this major part muft

have confifted of two thirds of the whole ; elfe no act could be

performed : which perhaps may be one reaſon why they required

three at leaſt to make a corporation . But, with us, any majority

is fufficient to determine the act of the whole body. And whereas,

notwithſtanding the law ftood thus, fome founders of corpora

tions had made ftatutes in derogation of the common law, making

very frequently the unanimous affent of the ſociety to be neceffary

to any corporate act ; (which king HenryVIII found to be a great

obſtruction to his projected ſcheme of obtaining a ſurrender of

the lands of ecclefiaftical corporations) it was therefore enacted

by ſtatute 33 Hen.VIII. c. 27. that all private ſtatutes ſhall be

utterly void, whereby any grant or election, made by the head,

with the concurrence of the major part of the body, is liable

to be obſtructed by any one or more, being the minority : but

this ſtatute extends not to any negative or neceffary voice, given

bythe founder to the head of any ſuch ſociety.

WE before obferved that it was incident to every corporation,

to have a capacity to purchaſe lands for themſelves and fucceffors :

and this is regularly true at the common law . But they are ex

cepted out ofthe ſtatute of wills " ; fo that no deviſe of lands to a

corporation by will is good : except for charitable uſes, by ſtatute

43 Eliz. c. 4. And alfo, by a great variety of ſtatutes , their

privilege even of purchafing from any living grantor is greatly

abridged ; fo that now a corporation, either ecclefiaftical or lay,

10 Rep. 30.

• Bro. Abr. tit. Corporation. 31 , 34.

3
Ff. 3.4.3.

110Rep. 30.

W.
34 Hen.VIII . c. 5.

w Hob. 136.

* From magna carta, 9 Hen. III. c. 36.

to 9 Geo. II. c. 36.g

muſt
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muſt have a licence from the king to purchaſe , before they can

exert that capacity which is veſted in them by the common law :

nor is even this in all cafes fufficient. Theſe ſtatutes are gene

rally called the ſtatutes of mortmain ; all purchaſes made by cor

porate bodies being faid to be purchaſes in mortmain, in mortua

manu for the reafon of which appellation fir Edward Coke ' of

fers many conjectures ; but there is one which ſeems more pro

bable than any that he has given us : viz. that theſe purchaſes

being uſually made by ecclefiaftical bodies, the members of which

(being profeffed) were reckoned dead perfons in law, land there

fore, holden by them, might with great propriety be faid to be

held in mortua manu.

I SHALL defer the more particular expofition of theſe ſta

tutes of mortmain, till the next book of theſe commentaries,

when we ſhall confider the nature and tenures of eſtates ; and

alſo the expoſition of thoſe diſabling ſtatutes of queen Elizabeth,

which reſtrain ſpiritual and eleemofynary corporations from alien

ing fuch lands as they are preſent in legal poffeffion of: only

mentioning them in this place, for the fake of regularity, as

ſtatutable incapacities incident and relative to corporations.

THE general duties of all bodies politic, confidered in their

corporate capacity, may, like thoſe of natural perfons, be reduced

to this fingle one ; that of acting up to the end or defign, what

ever it be, for which they were created by their founder. •

III. I PROCEED therefore next to enquire, how theſe cor

porations may be vifited. For corporations being compofed of in

dividuals, fubject to human frailties, are liable, as well as private

perfons, to deviate from the end of their inſtitution . And for that

reaſon the law has provided proper perſons to viſit, enquire into,

and correct all irregularities that ariſe in ſuch corporations, either

Bythe civil law a corporation was in

capable of taking lands, unleſs by fpecial

privilege from the emperor : collegium, fi

nullo fpeciali privilegio fubnixum fit, haeredi

tatem capere non poffe, dubium non eft . Cod.

6. 24.8.

z 1 Inft. 2 .

L112 fole
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fole or aggregate, and whether ecclefiaftical, civil, or eleemofy

nary. With regard to all ecclefiaftical corporations, the ordinary

is their viſitor, fo conftituted by the canon law, and from thence

derived to us. The pope formerly, and now the king, as fupreme

ordinary, is the vifitor of the arch-bishop or metropolitan ; the

metropolitan has the charge and coercion of all his fuffragan bi

ſhops ; and the biſhops in their ſeveral dioceſes are the viſitors of

all deans and chapters, of all parſons and vicars, and of all other

fpiritual corporations. With reſpect to all lay corporations, the

founder, his heirs, or affigns, are the vifitors, whether the foun

dation be civil or eleemofynary ; for in a lay incorporation the or

dinary neither can nor ought to viſit ª .

I KNOW it is generally faid, that civil corporations are ſubject

to no viſitation, but merely to the common law of the land ; and

this ſhall be preſently explained . But firft, as I have laid it down

as a rule that the founder, his heirs, or affigns, are the vifitors

of all lay-corporations, let us enquire what is meant by thefoun

der. The founder of all corporations in the ftricteft and original

fenfe is the king alone, for he only can incorporate a fociety :

and in civil incorporations, ſuch as mayor and commonalty, &c,

where there are no poffeffions or endowments given to the body,

there is no other founder but the king : but in eleemofynary

foundations, ſuch as colleges and hoſpitals, where there is an en

dowment of lands, the law diftinguiſhes, and makes two fpecies

of foundation ; the one fundatio incipiens, or the incorporation, in

which fenſe the king is the general founder of all colleges and

hofpitals ; the other fundatio perficiens, or the dotation of it, in

which fenſe the firſt gift of the revenues is the foundation, and

he who gives them is in law the founder : and it is in this laſt

ſenſe that we generally call a man the founder of a college or hof

pital . But here the king has his prerogative : for, if the king

and a private man join in endowing an eleemofynary foundation,

the king alone ſhall be the founder of it. And, in general, the

king being the fole founder of all civil corporations, and the en

b 10 Rep 33.
a 10 Rep. 31 .

dower

C
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dower the perficient founder of all eleemofynary ones, the right

of viſitation of the former refults, according to the rule laid down,

to the king ; and of the latter, to the patron or endower.

THE king being thus conftituted by law the vifitor of all civil

corporations, the law has alfo appointed the place, wherein he

ſhall exerciſe this juriſdiction : which is the court of king's bench ;

where, and where only, all miſbehaviours of this kind of corpo

rations are enquired into and redreffed, and all their controverfies

decided. And this is what I underſtand to be the meaning of our

lawyers, when they ſay that theſe civil corporations are liable to

no vifitation ; that is, that the law having by immemorial uſage

appointed them to be vifited and inſpected by the king their

founder, in his majeſty's court of king's bench, according to the

rules of the common law, they ought not to be vifited elſewhere,

or by any other authority. And this is ſo ſtrictly true, that though

the king by his letters patent had ſubjected the college of phyfi

cians to the viſitation of four very reſpectable perſons, the lord

chancellor, the two chief juſtices, and the chief baron ; though

the college had accepted this charter with all poffible marks of

acquiefcence, and had acted under it for near a century ; yet, in

1753, the authority of this provifion coming in difpute, on an

appeal preferred to theſe ſuppoſed vifitors, they directed the le

gality of their own appointment to be argued : and, as this col

lege was a mere civil, and not an eleemofynary foundation, they

at length determined, upon ſeveral days folemn debate, that they

had no jurifdiction as viſitors ; and remitted the appellant ( if

aggrieved ) to his regular remedy in his majeſty's court of king's,

bench.

As to eleemofynary corporations, by the dotation the founder

and his heirs are of common right the legal vifitors, to fee that

that property is rightly employed, which would otherwiſe have

defcended to the vifitor himſelf: but, if the founder has appoint

ed and affigned any other perfon to be vifitor, then his affignee

fo appointed is invefted with all the founder's power, in exclufion.

of
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of his heir. Eleemofynary corporations are chiefly hoſpitals, or

colleges in the univerſity. Theſe were all of them confidered by

the popish clergy, as of mere ecclefiaftical jurifdiction : how

ever, the law of the land judged otherwife ; and, with regard to

hoſpitals, it has long been held , that if the hoſpital be ſpiritual,

the biſhop ſhall vifit ; but if lay, the patron . This right of lay

patrons was indeed abridged by ſtatute 2 Hen.V. c. 1. which or

dained, that the ordinary ſhould vifit all hoſpitals founded byſub

jects ; though the king's right was reſerved, to vifit by his com

miffioners fuch as were of royal foundation . But the fubject's

right was in part reſtored by ftatute 14 Eliz . c . 5. which directs

the biſhop to vifit fuch hofpitals only, where no vifitor is ap

pointed by the founders thereof : and all the hoſpitals founded

by virtue of the ftatute 39 Eliz. c. 5. are to be vifited by ſuch

perfons as ſhall be nominated by the reſpective founders. But

ſtill, if the founder appoints nobody,' the biſhop of the dioceſe

muft vifit ".

COLLEGES in the univerfities (whatever the common law

may now, or might formerly, judge ) were certainly conſidered

by the popish clergy, under whoſe direction they were, as eccle

fiaftical, or at leaſt as clerical, corporations ; and therefore the

right of vifitation was claimed by the ordinary of the dioceſe.

This is evident, becauſe in many of our moſt antient colleges,

where the founder had a mind to fubject them to a viſitor of his

own nomination, he obtained for that purpoſe a papal bulle to

exempt them from the jurifdiction of the ordinary ; ſeveral of

which are ſtill preſerved in the archives of the reſpective ſocieties.

And I have reaſon to believe, that in one of our colleges, (wherein

the biſhop of that dioceſe, in which Oxford was formerly com

prized, has immemorially exerciſed vifitatorial authority) there is

no ſpecial viſitor appointed by the college ftatutes : fo that the

bishop's interpofition can be ascribed to nothing elfe, but his fup

pofed title as ordinary to vifit this, among other ecclefiaftical

foundations . And it is not impoffible, that the number of col

42 Inft. 725.Yearbook, 8 Edw. III. 28. 8 Aff 29.

leges



Ch. 18. 471of PERSON s.

leges in Cambridge, which are vifited by the biſhop of Ely, may

in part be derived from the fame original.

BUT, whatever might be formerly the opinion of the clergy,

it is now held as eſtabliſhed common law, that colleges are lay

corporations, though fometimes totally compofed of ecclefiaftical

perfons ; and that the right of vifitation does not arife from any

principles of the canon law, but of neceffity was created by the

common law . And yet the power and jurifdiction of viſitors in

colleges was left fo much in the dark at common law, that the

whole doctrine was very unfettled till king William's time ; in

the fixth year of whoſe reign, the famous cafe of Philips and Bury

happened . In this the main queſtion was, whether the ſentence

of the biſhop of Exeter, who (as vifitor ) had deprived doctor

Bury the rector of Exeter college, could be examined and re

dreffed by the court of king's bench. And the three puiſne judges

were of opinion, that it might be reviewed, for that the viſitor's

juriſdiction could not exclude the common law ; and accordingly

judgment was given in that court . But the lord chief juſtice,

Holt, was of a contrary opinion ; and held, that by the common

law the office of vifitor is to judge according to the ftatutes of

the college, and to expel and deprive upon juft occafions, and to

hear all appeals of courſe ; and that from him, and him only,

the party grieved ought to have redreſs ; the founder having re

poſed in him ſo entire a confidence, that he will adminiſter juſ

tice impartially, that his determinations are final, and examinable

in no other court whatſoever. And, upon this, a writ of error

being brought in the houſe of lords, they reverfed the judgment

of the court of king's bench, and concurred in fir John Holt's

opinion. And to this leading cafe all fubfequent determinations

have been conformable. But, where the viſitor is under a tempo

rary diſability, there the court of king's bench will interpofe, to

prevent a defect of juftice. Thus the bishop of Cheſter is vifitor

of Mancheſter college : but, happening alfo to be warden, the

• Lord Raym. 8.
f Lord Raym.5. 4Mod. 106. Shower.35.

Skinn . 407. Salk . 403. Carthew. 180 .

court
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court held that his power was ſuſpended during the union of thoſe

offices ; and therefore iffued a peremptory mandamus to him, as

warden, to admit a perſon intitled to a chaplainſhip . Alſo it is

faidh, that if a founder of an eleemofynary foundation appoints

a vifitor, and limits his jurifdiction by rules and ſtatutes, if the

vifitor in his fentence exceeds thofe rules, an action lies againſt

him ; but it is otherwife, where he miſtakes in a thing within

his power.

IV. WE come now, in the laſt place, to confider how cor

porations may be diffolved . Any particular member may be dif

franchiſed, or lofe his place in the corporation, by acting con

trary to the laws of the fociety, or the laws of the land ; or he

may reſign it by his own voluntary act . But the body politic

may alſo itſelf be diffolved in ſeveral ways ; which diffolution is

the civil death of the corporation : and in this caſe their lands

and tenements ſhall revert to the perſon, or his heirs, who granted

them to the corporation ; for the law doth annex a condition to

every fuch grant, that if the corporation be diffolved, the grantor

ſhall have the lands again, becauſe the cauſe of the grant faileth .

The grant is indeed only during the life of the corporation ;

which may endure for ever: but, when that life is determined by

the diffolution of the body politic, the grantor takes it back by

reverfion, as in the cafe of every other grant for life . And hence

it appears how injurious, as well to private as public rights, thoſe

ftatutes were, which veſted in king Henry VIII, inſtead of the

heirs of the founder, the lands of the diffolved monafteries. The

debts of a corporation, either to or from it, are totally extin

guiſhed by it's diffolution ; ſo that the members thereof cannot

recover, or be charged with them, in their natural capacities ' :

agreeable to that maxim of the civil law ", "fi quid univerfitati

"debetur, fingulis non debetur ; nec, quod debet univerfitas, finguli

" debent."

g Stra. 797.

h2 Lutw. 1566.

i 11 Rep. 98.

* Co. Litt. 13.

1
I Lev. 237.

m Ff.3.4.7.

A CORPO
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A CORPORATION may be diffolved, 1. By act of parlia

ment, which is boundleſs in it's operations ; 2. By the natural

death of all it's members, in cafe of an aggregate corporation ;

3. By furrender of it's franchiſes into the hands of the king,

which is a kind of fuicide ; 4. By forfeiture of it's charter,

through negligence or abuſe of it's franchiſes ; in which caſe

the law judges that the body politic has broken the condition.

upon which it was incorporated, and thereupon the incorporation

is void. And the regular courfe is to bring a writ of quo warranto,

to enquire by what warrant the members now exercife their cor

porate power, having forfeited it by fuch and fuch proceedings.

The exertion of this act of law, for the purpoſes of the ſtate, in

the reigns of king Charles and king James the ſecond, particularly

by ſeifing the charter of the city of London, gave great and juſt

offence ; though perhaps, in ſtrictneſs of law, the proceedings

were fufficiently regular : but now it is enacted, that the char

ter of the city of London fhall never more be forfeited for any

cauſe whatſoever. And, becauſe by the common law corporations

were diffolved, in caſe the mayor or head officer was not duly

elected on the day appointed in the charter or eſtabliſhed by pre

ſcription, it is now provided , that for the future no corporation

fhall be diffolved upon that account ; and ample directions are

given for appointing a new officer, in cafe there be no election ,

or a void one, made upon the charter or preſcriptive day.

n

n Stat. 2 W. & M. c. 8. • Stat. 11 Geo. I. c. 4.

THE END OF THE FIRST BOOK.

M m m
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Page 46. lin. 10.

itself)

and, as fuch, was for a time reduced by

AFTER action infert; (indifferent in king Edward I into the poffeffion of the

crown of England : and, during it's

fubjection, it received from that prince a

charter, which (after it's fubfequent ceffion

byEdward Balliol , to be for ever united to

the crown and realm of England) was con

firmed by king Edward III, with fome ad.

ditions ; particularly that it ſhould be go

verned by the laws and uſages which it en

joyed during the time of king Alexander,

that is, before it's reduction by Edward I.

It's conftitution was new-modelled, and put

upon an English footing by a charter of

king James I : and all it's liberties, fran

chifes, and cuftoms, were confirmed in par

liament by the ftatutes 22 Edw. IV . c. 8.

and 2 Jac. I. c . 28. Though therefore it

hath fome local peculiarities, derived from

the antient laws of Scotland, [ Hale Hift.

C. L. 183. 1 Sid . 382. 462. 2 Show. 365. ]

yet it is clearly part of the realm of Eng

land, being repreſented by burgeffes in the

houſe of commons, and bound by all acts

of the Britiſh parliament, whether ſpecially

named or otherwife. And therefore it was

(perhaps fuperfluoufly) declared by ftatute

20Geo. II . c. 42. that, where England only

is mentioned in any act of parliament, the

fame notwithſtanding hath and fhall be

deemed to comprehend the dominion of

Wales and town of Berwick upon Tweed.

And, though certain ofthe king's writs cr

proceffes of the courts of Weſtminſter do

not uſually run into Berwick , any more

than the principality of Wales, yet it hath

been

Page 83. lin. z .

For Adrian read Clement

Page 97. lin. 29.

After union infert this note.

It mayjuftlybe doubted, whether evenfuch

an infringement (though a manifeft breach

ofgoodfaith, unleſs done upon the moftpref

fing neceffity) would confequentially diffolve

theunion : forthe bare idea of a ſtate, with

out a powerſomewhere vefted to alter every

part of it's laws, is the height of political

abfurdity . The truth feems to be, that in

fuch an incorporate union (which is well dif

tinguiſhed by a very learned prelate from a

foederate alliance, where fuch an infringe

ment would certainly refcind the compact)

the two contracting ſtates are totally anni

hilated, without any power of revival ; and

a third ariſes from their conjunction , in

which all the rights of fovereignty, and

particularly that of legiſlation, muft of necef

fity refide. (SeeWarburton's alliance. 195. )

But the imprudent exertion of this right

would probably raiſe a very alarming fer

mentinthe minds of individuals ; and there

fore it is hinted above that ſuch an attempt

might endanger (though not certainly deftroy)

the union.

Page 98. lin. 16.

Inftead of this Paragraph, infert thefollowing.

The town of Berwick upon Tweed was

originally part of the kingdom of Scotland ;

VOL. I.
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been folemnly adjudged, [ Cro. Jac. 543 .

2 Roll. Abr. 292. Stat. 11 Geo. I. c. 4.

4 Burr. 834.] that all prerogative writs (as

thofe of mandamus, prohibition, habeas cor

pus, certiorari, &c. ) may iffue to Berwick as

well as to every other of the dominions of

the crown of England; and that indictments

and other local matters arifing in the town

of Berwick may be tried by a jury of the

county of Northumberland.

Page 100. lin. 11 .

66 a tax

Leave out from yearbook to the end of

the paragraph : and infert ;

"granted by the parliament of England

" hall not bind thofe of Ireland, becaufe

"they are not fummoned to our parlia

"ment :" and again, " Ireland hath a par

" liament of it's own, and maketh and al

"tereth laws ; and our ſtatutes do not bind

"them becauſe they do not fend knights to

"our parliament : but theirperfons are the

" king's fubjects, like as the inhabitants of

"Calais, Gascoigny, and Guienne, while

" they continued under the king's fubjec

"tion." The general run of laws, enacted

by the ſuperior ſtate, are fuppofed to be

calculated for it's own internal government,

and do not extend to it's diſtant dependent

countries ; which, bearing no part in the

legiſlature, are not therefore in it's ordinary

and daily contemplation . But, when the

fovereign legiſlative power fees it neceffary

to extend it's care to any of it's fubordinate

dominions, and mentions them exprefsly by

name or includes them under general words,

there can be no doubt but then they are

bound by it's laws [Yearbook 1 Hen.VII.3 .

7 Rep. 22. Calvin's cafe.]

The original method of paffing ftatutes

in Ireland was nearly the fame as in Eng

land, the chief governor holding parlia

ments at his pleaſure, which enacted fuch

laws as they thought proper. [ Iriſh Stat.

11 Eliz. ft . 3. c. 8. ] But an ill uſe being

made of this liberty, particularly by lord

Gormantown, deputy- lieutenant in the

reign of Edward IV, [ Ibid. 10 Hen. VII.

c. 23. ] a fet of ſtatutes were there enacted

in the 10Hen.VII . ( fir Edward Poynings

being then lord deputy, whence they are

called Poynings' laws) one ofwhich, [ cap.4.

expounded by 3 & 4 Ph. & M. c 4. ] in order

to reftrain the power as well of the deputy

as the Irish parliament, provides, 1. That,

before any parliament be fummoned or

holden, the chief governor and council of

Ireland fhall certify to the king under the

great feal of Ireland the confiderations and

caufes thereof, and the articles of the acts

propoſed to be paffed therein . 2. That af

ter the king, in his council of England,

fhall have confidered, approved, or altered

the faid acts or any of them, and certified

them back under the great ſeal of England,

and ſhall have given licence to fummon and

hold a parliament, then the fame ſhall be

fummoned and held ; and therein the faid

acts fo certified , and no other, ſhall be pro

pofed, received, or rejected. [4 Inft. 353. ]

But as this precluded any law from being

propofed, but fuch as were preconceived

before the parliament was in being, which

occafioned many inconveniences and made

frequent diffolutions neceffary, it was pro

vided by the ftatute of Philip and Mary

before - cited, that any new propofitions

might be certified to England in the ufual

forms, even after the fummons and during

the feffion of parliament. By this means

however there was nothing left to the par

liament in Ireland, but a bare negative or

power of rejecting, not of propofing or al

tering, any law. But the ufage now is,

that bills are often framed in either houſe,

under the denomination of " heads for a

" bill or bills ;" and in that ſhape they are

offered to the confideration of the lord lieu

tenant and privy council : who, upon fuch

parliamentary intimation, or otherwiſe upon

the application of private perfons, receive

and tranfmit fuch heads, or reject them

without any tranſmiffion to England. And,

with regard to Poynings' law in particular,

it cannot be repealed or fufpended, unleſs

the bill for that purpoſe, before it be cer

tified to England, be approved by both the

houſes. [ Iriſh Stat. 11 Eliz. ft . 3. c. 38.]

Page 102. lin. 6, 7.

For all other courts read the chancery

Page 105. lin. I.

Leave out from are to them in line 3 , and

infert ; then in being, which are the birth

right of every fubject, [ 2 P. Wms . 75. ] are

immediately there in force. But this muft

be understood with very many and very

great restrictions . Such colonifts carry with

them only fo much of the English law, as

is applicable to their own fituation and the

condition of an infant colony ; fuch, for

inftance, as the general rules of inheritance,

and of protection from perfonal injuries.

The artificial refinements and diftinctions

incident
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incident to the property of a great and com

mercial people, the laws of police and re

venue, (fuch efpecially as are inforced by

penalties) the mode of maintenance for the

eſtabliſhed clergy, the juriſdiction of fpiri

tual courts, and a multitude of other pro

vifions, are neither neceffary nor convenient

for them, and therefore are not in force.

What fhall be admitted and what rejected,

at what times, and under what reftrictions,

muft, in cafe of difpute, be decided in the

firft inftance by their own provincial judi

cature, fubject to the revifion and controll

ofthe king in council ; the whole of their

conftitution being alfo liable to be new

modelled and reformed, by the general fu

per-intending power ofthe legislature inthe

mother country.

Ibid. lin.16.

After particularly named inſert ;

With refpect to their interior polity, our

colonies are properlyof three forts. 1. Pro

vincial eſtabliſhments, the conftitutions of

which depend on the refpective commiffions

iffued by the crown to the governors, and

the inftructions which ufually accompany

thoſe commiffions ; under the authority of

which, provincial affemblies are conftituted,

with the power of making local ordinan

ces, not repugnant to the laws of England.

2. Proprietary governments, granted out by

the crown to individuals, in the nature of

feudatory principalities, with all the infe

rior regalities, and fubordinate powers of

legiflation, which formerly belonged to the

owners ofcounties palatine : yet ftill with

theſe expreſs conditions, that the ends for

which the grant was made be ſubſtantially

purfued, and that nothing be attempted

which may derogate from the fovereignty

of the mother country. 3. Charter govern

ments, in the nature of civil corporations,

with the power of making by-laws for their

own interior regulation , not contrary to the

laws of England ; and with fuch rights and

authorities as are fpecially given them in

their ſeveral charters of incorporation,

Ibid. lin. 30.

After effect infert ; and, becauſe feveral

of the colonies had claimed the fole and ex

clufive right of impofing taxes upon them

felves, the ftatute 6Geo. III . c.12. exprefsly

declares, that all his majefty's colonies and

plantations in America have been, are, and

of right ought to be, fubordinate to and

dependent upon the imperial crown and

parliament of Great Britain ; who have full

power and authority to make laws and fta

tutes of fufficient validity to bind the colo

nies and people of America, fubjects ofthe

crown of Great Britain, in all cafes what

foever.

Page 107. lin. 4.

AfterWales infert ; and Berwick,

Page 110. lin. 5.

After Church. infert ; Yet extraparochial

drained, are by the ftatute 17 Geo . II . c.37.

waftes and marsh lands, whenimproved and

to be affeffed to all parochial rates in the

pariſh next adjoining.

Page 126. lin. 25, 26.

For are totally void in law réad may be

afterwards avoided,

Page 129. lin. 2.

After Life. infert; But, even in the times

of popery, the law of England took no

cognizance ofprofeffion in anyforeign coun

try, becauſe the fact could not be tried in

our courts ; [Co. Litt.132 . ] and therefore,

fince the reformation, the diſability is held

to be abolished . [Salk. 162. ]

Page 134. lin. 9.

foldiers, the nature of whofe employment

Afterfervice : infert ; excepting failors and

neceffarily implies an exception :

Page 143.

After307. (in note ) infert; The first men

tion of it in our ftatute law is in the-pre

amble to the ftatute of Weftm . 1. 3 Edw. I.

A. D. 1272.

Page 143. lin. 24.

After France infert this note. Thefe were

affembled for the laft time, A. D. 1561.

See Whitelocke of Parl. c . 72 .

Page 147. lin. 28.

bundant caution, it was thought neceſſary

After fcruple. infert ; And yet, out of a

to confirm it's acts in the next parliament,

by ftat. 13 Car. II . c. 7. & c. 14.

Page 152. lin. 7.

After eftates infert ; And, from this want

of a ſeparate affembly and ſeparate negative

of the prelates, fome writers have argued

[Whitelocke on Parl. c. 72. Warburt. al

liance. b. 2. c. 3. ] very cogently, that the

lords ſpiritual and temporal are now in rea

lity only one eftate : [ Dyer. 60 ] which is

unqucftionably true in every effectual ſenſe,

though the antient diftinction between them

ſtill nominally continues.
....

Page
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Page 152.

After c.6. (in note ") infert ; The act of

uniformity, 1 Eliz . c.2 . was paffed with the

diffent of all the bishops ; (Gibf. cod.268 .)

and therefore the ftile of lords Spiritual is

omitted throughout the whole.

After 6,7. (in note") infert ; See Keilw.

184; where it is holden by the judges,

7 Hen. VIII, that the king may hold a par

liament without any ſpiritual lords. This

was alfo exemplified in fact in the two firſt

parliaments of Charles II ; wherein no bi

fhops were fummoned, till after the repeal

of the ftat. 16Car. I. c.27 . by ftat. 13Car.II.

ft. 1. c. 2.
f

Page 160. lin. 34.

Leave outfrom But to required in pag.161 .

lin. 3.
Page 161. lin. 22.

After any other infert ;

The only way bywhich courts of juftice

could antiently take cognizance of privilege

of parliament was by writ of privilege, in

the nature of a fuperfedeas, to deliver the

party out of cuftody when arreſted in a civil

fuit. [ Dyer. 59. 4 Pryn. Brev. Parl. 757.]

For when a letter was written by the ſpeaker

to the judges, to stay proceedings againft

a privileged perfon, they rejected it as con

trary to their oath of office. [Latch . 48 .

Noy. 83. ] But fince the ftatute 12W. III.

c. 3. which enacts, that no privileged per

fon fhall be fubject to arrest or imprifon

ment, it hath been held that ſuch arrest is

irregular ab initio, and that the party may

be diſcharged upon motion. [ Stra . 989. ] It

is to be obferved, that there is no prece

dent of anyfuch writ of privilege, but only

in civil fuits ; and that the ſtatute of 1Jac. I.

c. 13. and that of king William (which re

medyfomeinconveniences arifing from pri

vilege of parliament) fpeak only of civil

actions . And therefore the claim of privi

lege hath been uſually guarded with an ex

ception as to the cafe of indi&table crimes ;

[Com Journ. 17 Aug.1641 . ] or, as it hath

been frequently expreffed, of treafon, felo

ny, and breach ( or furety) of the peace.

[ 4 Inft. 25. Com. Journ. 20 May. 1675.

Whereby it ſeems to have been underſtood

that no privilege was allowable to the mem

hers, their families, or fervants in any crime

whatſoever ; for all crimes are treated by

the law as being contra pacem domini regis.

Andinftances have not been wanting, where

in privileged perfons have been convicted of

mifdemefnors, and committed, or profecu

ted to outlawry, even in the middle of a

feffion ; [ Mich. 16 Edw. IV. in Scacch:

Lord Raym. 1461. ] which proceeding has

afterwards received the fanction and appro

bation of parliament. [Com. Journ. 16May.

1726. ] To which may be added, that, a

fewyears ago, the cafe of writing and pub

lifhing feditious libels was refolved by both

houfes [Com. Journ . 24Nov. Lord's Journ.

29 Nov. 1763. ] not to be intitled to privi

lege, and that the reaſons, upon which that

cafe proceeded, [Lords Proteft. ibid.] ex

tended equally to every indictable offence.

So that the chief, if not the only, privilege

of parliament, in fuch cafes, feems to be

the right of receiving immediate informa

tion of the impriſonment or detention of

any member, with the reaſon for which he

is detained a practice that is daily uſed

upon the flighteſt military accufations, pre

paratory to a trial by a court martial ; [Com.

Journ. 20 Apr. 1762. ] and which is recog

nized by the feveral temporary ſtatutes for

fufpending the habeas corpus act, [particu

larly 17 Geo. II. c.6. ] whereby it is provi

ded, that no member of either houſe ſhall

be detained, till the matter of which he

ftands fufpected, be firft communicated to

the houſe of which he is a member, and

the confent of the faid houſe obtained for

his commitment or detaining. But yet the

ufage has uniformly been, ever fince the re

volution, that the communication has been

fubfequent to the arreft.

:

Page 164.

After 17. (in note ) infert ; See the anſwer

to this cafe by fir Heneage Finch, Com

Journ. 22 Apr. 1671 .

Page 174. lin. 27.

After feal, infert; or any other appointed

by the king's commiffion : and, if none be

fo appointed, the houſe of lords (it is faid)

may elect.

Page 176. lin. 32.

After to, infert; the title to it is then

fettled ; which uſed to be a general one for

all the acts paffed in the feffion, till in the

introduced for each chapter. [Lord Bacon

fifth year ofHenry VIII diftin&t titles were

on ufes. 8° . 326. ] After this,

Page 177. lin. 18.

After lords . infert ; But, when an act of

grace or pardon is paffed, it is firſt ſigned

by his majefty, and then read once only in

each of the houſes, without any new en

groffing or amendment. [ D'ewes journ. 20.

73. Com. journ. 17 June. 1747-1

Page
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Page 177. lin . 20.

After affent ; infert; except in the cafe of

a moneybill, which after receiving the con

currence of the lords is fent back to the

houfe ofcommons . [ Com.journ . 24Jul . 1660. ]

Page 177. lin. 34.

After upon it." infert; When a money bill

is paffed, it is carried up and preſented to

the king by the ſpeaker of the houfe of

commons ; [ Rot. Parl. 9 Hen. IV. in Pryn.

4Inft. 30, 31. ] and the royal affent is thus

expreffed, "le roy remercie fes loyal ſubjects,

" accepte lour benevolence, et auffi le veut, the

king thanks his loyal fubjects, accepts

" their benevolence, and wills it fo to be."

In cafe of an act of grace, which originally

proceeds from the crown and hasthe royal

affent in the firſt ſtage of it, the clerk of the

parliament thus pronounces the gratitude of

the fubject; les prelats, feigneurs, et com

"mons, en ce prefent parliament affemblees, au
66
nom de touts vous autres fubjects, remercient

"tres humblement votre majefte, et prient a

" Dieu vous donner en fante bone vie et longue ;

"the prelates , lords, and commons, in this

"prefent parliament affembled, in the name

"of all your other fubjects, moft humbly

" thank your majefty, and pray to God to

grant you in health and wealth long to

"live." [D'ewes journ. 35. ]

66

66

Page 193. lin. 23.

After royal, infert; excepting his elder

brother Theobald, who (as earl of Blois)

was already provided for.

Page 193. lin. 27.

After ufurper ; infert ; and therefore he

rather chofe to rely on a title by election,

["Ego Stephanus Dei gratia affenfu cleri et

"populi in regem Anglorum electus, &c." (Cart.

A.D.1136. Ric. de Haguftald . 314. Hearne

ad Guil. Neubr.711 .)]

Page 196. lin. 20.

For right read law

Page 208. lin. 6.

For only read eldeſt

Page 217. lin. 20.

For IV. read VI.

Page 218. lin. 30.

After fon. infert; But under the defcrip

tion of the king's children his grandfons are

held to be included, without having re

courſe to fir Edward Coke's interpretation

of nephew and therefore when his late ma

jefty created his grandfon, the ſecond fon

of Frederick prince of Wales deceaſed,

duke of York, and referred it to the houſe

of lords to fettle his place and precedence,

they certified [ Lords journ. 24 Apr. 1760.]

that he ought to have place next to the duke

ofCumberland, theking's youngeſtfon; and

that he might have a feat on the left hand

of the cloth of eftate. But when, on the

acceffion of his prefent majefty, thoſe royal

perfonages ceafed to take place as the child

ren, and ranked only as the brother and

uncle, of the king, they alfo left their feats

on the fide of the cloth of eftate : fo that

when the duke of Glocefter, his majeſty's

fecond brother, took his feat in the houſe

of peers, [ibid. 10Jan.1765. ] he was placed

on the upper end of the earl's bench (on

whichthe dukes uſually fit) next to his royal

highneſs the duke of York.

Page 224. lin. 13.

After council. infert ; Whenever alſo a

question arifes between two provinces in

America or elſewhere, as concerning the

extent of their charters and the like, the

king in his council exerciſes original juriſ

diction therein, upon the principles of feo

dal fovereignty. And fo likewife when any

perion claims an island or a province, in

the nature of a feodal principality, by grant

from the king or his anceſtors, the deter

mination of that right belongs to his ma

jefty in council : as was the caſe ofthe earl

of Derby with regard to the iſle ofMan in

earl of Cardigan and others, as reprefenta

the reign of queen Elizabeth, and of the

tives ofthe duke of Montague, with rela

tion to the iſland of St. Vincent in 1764.

But from all the dominions of the crown,

excepting Great Britain and Ireland, an

appellate jurifdiction (in the laft refort ) is

vefted in the fame tribunal ; which uſually

exerciſes it's judicial authority in a com

mittee of the whole privy council , who

hear the allegations and proofs, and make

their report to his majefty in council, by

whom the judgment is finally given.

Page 229. lin. 14.

After religion. infert; And, with refpect

to the latter of theſe three branches, we

may farther remark, that by the act of u

nion, 5 Ann. c. 8. two preceding ftatutes

are recited and confirmed ; the one of the

parliament of Scotland, the other of the

parliament of England : which enact ; the

former, that every king at his acceffion

fhall take and fubfcribe an oath, to pre

ferve the proteftant religion and prefbyte

rian church government in Scotland ; the

latter
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latter, that at his coronation he fhall take

and fubſcribe a fimilar oath, to preſerve the

fettlement ofthe church of England within

England, Ireland, Wales, and Berwick ,

and the territories thereunto belonging.

Page 235. lin. 18.

Afterempire; add this note. Rex allegavit,

quod ipfe omnes libertates haberet in regno fuo,

quas imperator vindicabat in imperio . (M. Pa

ris, A. D. 1095.)

Page 240. lin. 19 .

After Great Britain, infert; and that the

"king was a ftranger to our language and

" conftitution."

Page 247. lin. 10.

After of infert; this country, as well as

of the rest of

"ranted by the law of the land, and there

"fore was perfuaded that he would not in

"fift upon impoffibilities." [ 11 Jan. 1708.

ibid. Mod. Un . Hift . xxxv.454 ] To fatisfy

however the clamours of the foreign mini

fters, (who made it a common cauſe) as well

as to appeafe the wrath of Peter, a bill was

brought into parliament, [ Com. journ .

1708. ] and afterwards paffed into a law,

[ 21 Apr. 1709. Boyer, ibid.] to prevent

and to puniſh fuch outrageous infolence for

the future. And with a copy of this act,

elegantly engroffed and illuminated, ac

companied by a letter from the queen, an

embaſſador extraordinary [Mr Whitworth.]

was commiffioned to appear at Moſcow,

[8Jan. 1709. Boyer, ibid. ] who declared

"that though her majeſty could not inflict

"fuch a punishment as was required, be

caufe of the defect in that particular of

" the former eſtabliſhed conftitutions of her

Page 247. lin. 21 .

Leave out from And the truth to reciting

in page 248. lin.5. and infert ; But the truth "

is, fo few cafes (if any) had arifen, wherein

the privilege was either claimed or difpu

ted, even with regard to civil fuits, that

our law books are filent upon it, previous

to the reign of queen Anne ; when an em

baffador from Peter the great, czar of Muf

covy, was actually arreſted, and taken out

of his coach in London, [ 21 July. 1708.

Boyer's annals of queen Anne . ] for a debt

of 50l. which he had there contracted. In

ftead of applying to be diſcharged upon his

privilege, he gave bail to the action, and

the next day complained to the queen. The

perfons who were concerned in the arreft

were examined before the privy council (of

which the lord chief juftice Holt was at

the fame time fworn a member) [ 25 July.

1708. ibid. ] and ſeventeen were committed

to prifon : [ 25, 29 Jul . 1708. ibid. ] moft of

whom were profecuted by information in

the court of queen's bench, at the ſuit of

the attorney general, [ 23 Oct. 1708. ibid. ]

and at their trial before the lord chief justice

were convicted of the facts by the jury ;

[14Feb. 1708. ibid. ] referving the queftion

of law, how far thofe facts were criminal,

to be afterwards argued before the judges ;

which question was never determined. In

the mean time the czar reſented this affront

very highly, and demanded that the fheriff

of Middlefex and all others concerned in

the arreft fhould be punished with inftant

death . [ 17 Sept. 1708. ibid. ] But the queen

(to the amazement of that defpotic court

directed her fecretary to inform him, " that

" ſhe could inflict no puniſhment upon any,

"the meaneft, of her fubjects unless war

" kingdom, yet, with the unanimous con

"fent of the parliament, ſhe had cauſed a
(c

new act to be paffed , to ſerve as a law

"for the future." This humiliating ſtep

was accepted as a full fatisfaction by the

czar ; and the offenders, at his requeſt,

were diſcharged from all farther profecution.

This ftatute [ 7 Ann. c. 12. ] recites

Page 248. lin. 27.

After now infert ; held to be part of the

law of the land, and are

Page 252. lin. 11.

After arms. infert ; But paffports under

the king's fign manual, or licences from his

embaffadors abroad , are now more uſually

obtained, and are allowed to be of equal

validity.

Page 255. lin. 26.

After do it. infert ;

It is partly upon the fame, and partly

upon a fiſcal foundation, to fecure his ma

rine revenue, that the king has the prero

gative of appointing ports and havens, or

fuch places only, for perfons and merchan

dize to pass into and out of the realm , as

he in his wifdom fees proper. By the feo

dal law all navigable rivers and havens were

computed among the regalia, [ 2 Feud. t.56.

Crag. 1. 15. 15.] and were fubject to the

fovereign of the ftate. And in England it

hath always been held, that the king is lord

of the whole fhore, [ F. N. B. 113. ] and

particularly is the guardian ofthe ports and

havens, which are the inlets and gates of

the realm : [Dav. 9. 56. ] and therefore, fo

early
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early as the reign of king John, we find

fhips feized by the king's officers for put

ting in at a place that was not a legal port.

[ Madox hift. exch . 530. ] Thefe legal ports

were undoubtedly at firft affigned by the

crown ; fince to each of them a court of

portmote is incident, [4 Inft. 148. ] the ju

rifdiction ofwhich muft flow from the royal

authority : the great ports ofthe fea are alfo

referred to, as well known and eſtabliſhed,

by ftatute 4 Hen. IV. c.zo. which prohibits

the landing elſewhere under pain of confif

cation : and the ftatute 1 Eliz. c.11 . recites

that the franchiſe of lading and diſcharging

had been frequently granted by the crown.

But though the king had a power of

granting the franchife of havens and ports,

yet he had not the power of reſumption, or

of narrowing and confining their limits

when once eſtabliſhed ; but any perfon had

a right to load or diſcharge his merchan

dize in any part of the haven : whereby

the revenue of the cuftoms was much im

paired and diminiſhed, by fraudulent land

ings in obfcure and private corners. This

occafioned the ftatutes of 1 Eliz. c. 11. and

13 & 14Car. II. c. 11. §. 14. which enable

the crown by commiffion to aſcertain the

limits of all ports, and to affign proper

wharfs and quays in each port, for the ex

clufive landing and loading ofmerchandize.

The erection of beacons, light-houſes,

and fea-marks, is alſo a branch of the royal

prerogative : whereofthe firſt were antiently

uſed in order to alarm the country, in cafe

of the approach of an enemy ; and all of

them are fignally uſeful in guiding and pre

ferving veffels at fea by night as well as by

day. For this purpote the king hath the

exclufive power, by commiffion under his

great feal, [ 3 Inft. 204. 4 Inft. 148. ] to

cauſe them to be erected in fit and conve

nient places, [ Rot. Clauf. 1 Ric. II. m. 42 .

Pryn. on 4 Inft. 136.] as well upon the

lands of the fubject as upon the demefnes

of the crown : which power is uſually veſted

by letters patent in the office of lord high

admiral. [ Sid. 158. 4 Inft. 149. ] And by

ftatute 8 Eliz. c. 13. the corporation of the

trinity-houfe are impowered to fet up any

beacons or fea-marks wherever they fhall

think them neceffary ; and if the owner of

the land or any other perfon fhall deſtroy

them, or fhall take down any fteeple, tree,

or other known fea-mark, he ſhall forfeit

100. or, in cafe of inability to pay it,

fhall be ipfo facto outlawed.

Page 259. lin. 14.

Leave out from And, to public in line 18.

Page 279. lin . 13.

After amercements add this note. Roger

North, in his life of lord keeper North,

(43 , 44) mentions an eyre, or iter, to have

been held fouth of Trent foon after the re

ftoration : but I have met with no report

of it's proceedings.

Page 292. lin. 2.

After deodand. infert ; But juries have of

late very frequently taken upon themſelves

to mitigate theſe forfeitures, byfinding only

fometrifling thing, or partof an intire thing,

to have been the occafion of the death. And

in fuch cafes, although the finding of the

jury be hardly warrantable by law, the

court of king's bench hath generally refu

fed to interfere on behalf of the lord ofthe

franchife, to affift fo odious a claim. [Fof

ter of homicide. 266.

Page 304. lin. 19.

After wines. infert ; which is confiderably

older than the cuſtoms, being taken notice

ofin the great roll ofthe exchequer, 8 Ric.I.

fill extant. [Madox hift . exch. 526,532 . ]

Page 321. lin. 18 .

For it never in fact amounted to quite fo

much read complaints were made (in the

firft years at leaft) that it did not amount.

to fo much

Page 323. lin. 18.

For operating on read being pleaded to

Page 329. lin. 22 .

Leave out But and infert ; and the king's

letters patent, appointing the new ſheriffs,

ufed commonly to bear date the fixth day

of November. [ Stat. 12 Edw. IV. c. 1.]

The ftatute of Cambridge, 12 Ric. II. c.2 .

ordains, that the chancellor, treaſurer, keeper

of the privy feal, fteward of the king's

houfe, the king's chamberlain, clerk ofthe

rolls, the juſtices of the one bench and the

other, barons of the exchequer, and all o

ther that ſhall be called to ordain, name,,

or make juſtices of the peace, feriffs, and

other officers of the king, ſhall be worn to

act indifferently, and to name no man that

fueth to be put in office, but ſuch only as.

they fhall judge to be the best and moft.

fufficient. And

Page 330. lin. 25.

After book, infert and the ftatute 34 &

35 Hen. VIII. c. 26. §. 61. which expreisly

recognizes this to be the law of the land,,

Page 331. lin . Io.

After law injert; However, it must be

acknow
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acknowleged, that the practice of occafion

ally naming what are called pocket fheriffs,

by the fole authority of the crown, hath

been uniformly continued to this day.

Page 337. lin. 5.

After fuddenly infert ; or in priſon,

Page 339. lin. 2.

After peace, infert ; either claim that

power by preſcription ; [ Lamb. 15. ] or

were bound to exerciſe it by the tenure of

their lands ; [ibid. 17. ] or, laftly,

Page 348. lin. 28.

After after, infert ; (though a fubfequent

nomination will be valid) [ Stra . 1123.]

Page 351. lin. 19.

After he infert; remains in England, and

Ibid. lin. 20.

Before after infert ; in his abſence, or du

ring (perhaps) his inability, or

Page 352. lin. 13 .

After unmarried, infert ; and childlefs,

Page 389. lin. 1 .

After lords: infert; and fome are of opi

nion that there must be at leaſt two writs

of fummons, and a fitting in two diftin&t

parliaments, to evidence an hereditary ba

rony: [Whitelocke of parl. c. 114.]

Page 400. lin. 22 .

ForEdmond earl of Kent being taken read

Thomas earl of Lancaſter being condemned

Page 404. lin. 27.

For their read nuncupative

Page 409. lin. 6.

For informal read nuncupative

Page 426. lin. 29.

Leave out from Idiots to it in page 427.

lin.2 . and infert ; It was formerly adjudged,

that the iffue of an idiot was legitimate,

and confequently that his marriage was va

lid. A ftrange determination ! fince con

fent is abfolutely requifite to matrimony,

and neither idiots nor lunatics are capable

of confenting to any thing. And therefore

the civil law judged much more fenfibly,

when it made fuch deprivations of reafon a

previous impediment, though not a cauſe

of divorce, ifthey happened after marriage.

[Ff. 23. tit. 1. 1. 8. & tit. 2. 1. 16. ] And

modern refolutions have adhered to the rea

fon of the civil law, by determining [ Mor

rifon's cafe, coram Delegat. ] that the mar

riage of a lunatic, not being in a lucid in

terval, was abſolutely void . But as it might

THE

be difficult to prove the exact ftate of the

party's mind at the actual celebration ofthe

nuptials, upon this account (concurring

with fome private family [ See private acts

23Geo. II. c.6. ] reafons) the ftat. 15Geo.II.

c. 30. has provided, that the marriage of

lunatics and perfons under phrenzies ( if

found lunatics under a commiffion, or com

mitted to the care of trustees by any act of

parliament ) before they are declared of

found mind by the lord chancellor or the

majority ofſuch truſtees, ſhall be totallyvoid.

Page 444. lin. 24.

Leave out from any to baftard in line 25.

andinfert; the prefumptive heir ſhall be ad

mitted to the inheritance ; though liable to

loſe it again, on the birth of a child within

forty weeks from the death of the huſband.

[Britton. c. 66. page 166. ]

Page 453. lin . 7.

After aetatem. infert ; So alfo, in much

more modern times , a boy of ten years old,

who was guilty of a heinous murder, was

held a proper fubject for capital punishment,

bythe opinion ofall thejudges . [Foſter.72.]

Page 464. lin. 7.

After circuits. infert ; And, even though

they be fo approved, ftill if contrary to

law they are void.

Ibid. lin. 28.

For It cannot be a truſtee ; read It can

not be feized of lands to the uſe of another ;

[Bro. Abr . tit. Feoffm. al ufes. 40. Bacon of

ufes. 347.]

Page 469. lin. 15.

After authority. add this note. This no

tion is perhaps too refined. The court of

king's bench, from it's general fuperinten

dent authority where other juriſdictions are

deficient, has power to regulate all corpo

rations where no fpecial vifitor is appointed.

But, as it's judgments are liable to be re

the effential marks of vifitatorial power.

by writs of error, it wants one of

Page 473. lin. 9.

Before a writ infert; an information in nature

Ibid. lin. 16 .
of

:

Leave out from fufficiently to charter and

infert ; in moſt of them were fufficiently re

gular but the judgment againſt that of

London was reverfed by act of parliament

[ Stat . 2W. & M. c.8 . ] after the revolution ;

and , by the ſame ſtatute, it is enacted that

the franchiſes

EN D.
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